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STATUTE  11  &  12  VICT.  c.  7S. 

An  Act  for  the  further  Administratiaji  of  the  Criminal  Law. 

[31st  August,  1848.] 

I.  Whereas  it  is  expedient  to  provide  a  better  mode  than  that  Questions  of 
now  in  use  of  deciding  any  difficult  question  of  law  which  may  |!^™fJ  ^ 
arise  in  criminal  trials  in  any  court  of  oyer  and  terminer  and  sessions  of  the 
gaol  deliyery,  and  to  make  further  amendments  in  the  adminis-  ^iaermtion  o"' 
tration  of  the  criminal  law :  Be  it  enacted  by  the  Queen's  most  Judges, 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the 

lords  spiritual  and  temporal,  and  commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same.  That  when 
any  person  shall  have  been  convicted  of  any  treason,  felony,  or 
misdemeanor,  before  any  court  of  oyer  and  terminer  or  gaol 
delivery,  or  Court  of  Quarter  Sessions,  the  judge,  or  commis- 
sioners, or  justices  of  the  peace,  before  whom  the  case  shall  have 
been  tried,  may  in  his  or  their  discretion  reserve  any  questions  of 
law  which  shall  have  arisen  on  the  trial  for  the  consideration  of 
the  Justices  of  either  Bench  and  Barons  of  the  Exchequer,  and 
thereupon  shall  have  authority  to  respite  execution  of  the  judg- 
ment on  such  conviction,  or  postpone  the  judgment  until  such 
question  shall  have  been  considered  and  decided  as  he  or  they 
may  think  fit ;  and  in  either  case,  the  Court  in  its  discretion  shall 
commit  the  person  convicted  to  prison,  or  shall  take  a  recogni- 
xance  of  bail  with  one  or  two  sufficient  sureties,  and  in  such  sum 
as  the  Court  shall  think  fit  conditioned  to  appear,  at  such  time 
or  times  as  the  Court  shall  direct,  and  receive  judgment,  or  to 
render  himself  in  execution,  as  the  case  may  be. 

II.  And  be  it  enacted.  That  the  judge  or  commissioner,  or  the 
Court  of  Quarter  Sessions,  shall  thereupon  state,  in  a  case  signed 
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in  the  manner  now  usual  the  question  or  questions  of  law  which 
shall  haye  been  so  reserved,  with  the  special  circumstances  upon 
which  the  same  shall  have  arisen,  and  such  case  shall  be  trans- 
mitted to  the  said  justices  and  barons ;  and  the  said  justices  and 
barons  shall  thereupon  have  full  power  and  authority  to  hear  and 
finally  determine  the  said  question  or  questions,  and  thereupon 
to  reverse,  affirm,  or  amend  any  judgment  which  shall  have  been 
given  on  the  indictment  or  inquisition  on  the  trial  whereof  such 
question  or  questions  have  arisen,  or  to  avoid  such  judgment,  and 
to  order  an  entry  to  be  made  on  the  record  that  in  the  judgment 
of  the  said  justices  and  barons  the  party  convicted  ought  not  to 
have  been  convicted,  or  to  arrest  the  judgment,  or  order  judgment 
to  be  given  thereon  at  some  other  session  of  oyer  and  terminer  or 
gaol  delivery,  or  other  sessions  of  the  peace,  if  no  judgment  shall 
have  been  before  that  time  given  as  they  shall  be  advised,  or  to 
make  such  other  order  as  justice  may  require ;  and  such  judgment 
and  order,  if  any,  of  the  said  justices  and  barons  shall  be  cer- 
tified under  the  hand  of  the  presiding  Chief  Justice  or  Chief 
Baron,  to  the  Clerk  of  Assize  or  his  deputy,  or  to  the  Clerk  of  the 
Peace  or  his  deputy,  as  the  case  may  be,  who  shall  enter  the  same 
on  the  original  record  in  proper  form  ;  and  a  certificate  of  such 
entry  under  the  hand  of  the  Clerk  of  Assize  or  his  deputy,  or  the 
Clerk  of  the  Peace  or  his  deputy,  as  the  case  may  be,  in  the  form 
as  near  as  may  be,  or  to  the  effect  mentioned  in  the  schedule  an- 
nexed to  this  act,  with  the  necessary  alterations  to  adapt  it  to  the 
circumstances  of  the  case,  shall  be  delivered  or  transmitted  by  him 
to  the  sheriff  or  gaoler  in  whose  custody  the  person  convicted  shall 
be,  and  the  said  certificate  shall  be  a  sufficient  warrant  to  such 
sheriff  or  gaoler  and  all  other  persons  for  the  execution  of  the 
judgment,  as  the  same  shall  be  so  certified  to  have  been 
affirmed  or  amended,  and  execution  shall  be  thereupon  exe- 
cuted on  such  judgment ;  and  for  the  discharge  of  the  person 
convicted  from  further  imprisonment  if  the  judgment  shall  be 
reversed,  avoided,  or  arrested,  and  in  that  case  such  sheriff  or 
gaoler  shall  forthwith  discharge  him,  and  also  the  next  court  of 
oyer  and  terminer  and  gaol  delivery,  or  sessions  of  the  peace 
shall  vacate  the  recognizance  of  bail,  if  any ;  and  if  the  court  of 
oyer  and  terminer  and   gaol  delivery,   or  Court    of   Quarter 
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Sessions,  shall  be  directed  to  give  judgment,  the  said  Court  shall 
proceed  to  give  judgment  at  the  next  session. 

« 

III.  And  be  it  enacted.  That  the  jurisdiction  and  authorities  by  Qaomm  of 
this  Act  given  to  the  said  Justices  of  either  Bench  and  Barons  of  the  judgmenu  to 

Exchequer,  shall  and  may  be  exercised  by  the  said  Justices  and  ^  ddiTered  in 
^  ^  ^  open  court. 

Barons,  or  five  of  them  at  the  least,  of  whom  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench,  or  the  Lord  Chief  Justice 
of  the  Court  of  Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Court  of  Exchequer,  or  one  of  such  chiefs  at  least,  shall  be  part, 
being  met  in  the  Exchequer  Chamber  or  other  conyenient  place ; 
and  the  judgment  or  judgments  of  the  said  justices  and  barons, 
shall  be  delivered  in  open  court  after  hearing  counsel ;  or  the 
parties,  in  case  the  prosecutor  or  the  person  conyicted,  shall  think 
it  fit  that  the  case  shall  be  argued  in  like  manner  as  the  judgments 
of  the  superior  Courts  of  common  law,  at  Westminster  or  Dublin, 
as  the  case  may  be,  are  now  delivered. 

lY.  And  be  it  enacted.  That  the  said  Justices  and  Barons,  when  Caie  or  certifi- 
a  case  has  been  reserved  for  their  opinion,  shall  have  power  if  they  ^^^^  ^^  f^, 
think  fit  to  cause  the  case  or  certificate  to  be  sent  back  for  amend-  amendment, 
ment,  and  thereupon  the  same  shall  be  amended  accordingly  and 
judgment  shall  be  delivered  after  it  shall  have  been  amended. 

y.  And  be  it  enacted.  That  whenever  any  writ  of  error  shall  be  If  judgment  be 

brought  upon  any  judgment  on  any  indictment,  information,  pre-  J^^*  ^^^  ^^"^ 

seutment,  or  inquisition  in  any  criminal  case,  and  the  Court  of  record  may  be 

error  shall  reverse  the  judgment,  it  shall  be  competent  for  such  coort  below  for 

Court  of  error,  either  to  pronounce  the  proper  judgment  or  to  judgment. 
remit  the  record  to  the  Court  below,  in  order  that  such  Court 
may  pronounce  the  proper  judgment  upon  such  indictment,  in- 
formation, presentment,  or  inquisition. 

YI.  And  be  it  euacted,That  every  person  who  shall  forge  or  alter.   Punishment  for 
or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the  same  to  be       ^^  ^' 
forged  or  altered,  any  certificate  of,  or  copy  certified  by  a  Chief  Jus- 
tice, or  any  certificate  of,  or  copy  certified  by  a  clerk  of  assize  or 

VOL.  1 .  V  c; 
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bis  deputy,  or  the  clerk  of  the  peace  or  his  deputy,  as  the  case  may 
be,  with  intent  to  cause  any  person  to  be  discharged  from  custody, 
or  otherwise  prevent  the  due  course  of  justice,  shall  be  guilty  of 
felony;  and,  being  convicted  thereof,  shall  be  liable  at  the  discretion 
of  the  Court  to  be  transported  beyond  the  seas  for  any  term  not 
exceeding  ten  years,  or  to  be  imprisoned  for  any  term  not  exceed- 
ing three  years,  with  or  without  hard  labour  and  sohtary  confine- 
ment ;  both  or  either  at  the  discretion  of  the  Court  before  which 
he  shall  be  tried. 

VII.  And  be  it  enacted.  That  this  Act  shall  not  extend  to  Scot- 
land. 

VIII.  And  be  it  enacted.  That  this  Act  may  be  amended  or 
repealed  by  any  act  to  be  passed  during  this  present  session  of 
parUament. 

Schedule. 

Whereas,  at  the  session  of  the  peace  for  the  county  of 
held  on  ,  before 

and  others,  their  fellows ;  [or  at  the  session  of 
oyer  and  terminer  and  gaol  delivery,  held  for  the  county  of 

on  before  (among  others) 

Sir  A.  B.,  knight,  one  of  the  justices  of  the  Court  of 
i^d  here  name  the  quorum  commissioners, 

justices  of  oyer  and  terminer  and  gaol  dehvery,]  A.  B.,  late  of 

labourer,  having  been  found  guilty  of  felony, 
and  judgment  thereupon  given,  that  [state  the  substance],  the 
Court  before  whom  he  was  tried  reserved  a  certain  question  of 
kw  for  the  consideration  of  the  Justices  of  either  Bench  and  the 
Barons  of  the  Exchequer,  and  execution  was  thereupon  respited ; 
in  the  mean  time 

This  is  to  certify,  that  the  said  Justices  and  Barons  having  met 
in  the  Exchequer  Chamber  at  Westminster,  (or  Dublin,  as  the  case 
may  be)  on  the  day  of  it  was  considered 

by  the  said  Justices  and  Barons  there,  that  the  aforesaid  judgment 
should  be  annulled,  and  an  entry  made  on  the  record  that  the 
said  A.  B.  ought  not,  in  the  judgment  of  the  said  Justices  and 
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Barons,  to  have  been  convicted  of  the  felony  aforesaid  ;  and  you 
are  therefore  hereby  required  forthwith  to  discharge  the  said  A.  B. 
from  your  custody. 

To  the  gaoler  of  ,  and  the  sheriff  of 

and  all  others  whom  it  may  concern. 

Signed  (E.  F.) 

Clerk  of  the  peace  for  the  county  of 

[or  clerk  of  the  assixe  for  as  the  case 

may  be]. 
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RULES  AND  ORDERS  (a). 


COURT  FOR  CROWN  CASES  RESERVED . 


Eztrmet  from 
statute,  sect.  1. 


Extract  from 
statute,  8.  2. 


Wherkas  by  an  Act  made  and  passed  in  the  11th  and  12th 
years  of  the  reign  of  her  present  Majesty,  intituled  **  An  Act  for 
the  further  Amendment  of  the  Administration  of  the  Criminal 
Law,"  it  is,  amongst  other  things,  enacted.  That  when  any  per- 
son shall  have  been  convicted  of  any  treason,  felony,  or  misde- 
meanor, before  any  Court  of  Oyer  and  Terminer,  or  gaol  delivery, 
or  Court  of  Quarter  Sessions,  the  Judge,  or  Commissioner,  or  Jus- 
tices of  the  Peace,  before  whom  the  case  shall  have  been  tried, 
may,  in  his  or  their  discretion,  reserve  any  question  of  law  which 
shall  have  arisen  on  the  trial  for  the  consideration  of  the  Justices 
of  either  Bench  and  Barons  of  the  Exchequer. 

That  the  Judge,  or  Commissioner,  or  Court  of  Quarter  Sessions, 
shall  thereupon  state,  in  a  case  signed  in  the  manner  now  usual, 
the  question  or  questions  of  law  which  shall  have  been  so  reserved, 
with  the  special  circumstances  upon  which  the  same  shall  have 
arisen,  and  such  case  shall  be  transmitted  to  the  said  justices  and 
barons. 


It  is  expedient        And  whereas  it  is  expedient  that  regulations  be  made  for  the 
tiom^  *  "^  *'  convenience  of  the  Court  established  under  the  said  recited  Act ; 


Original  case, 
and  serenteen 
copies,  to  be 
deliTered  to  the 
clerk  of  the 
Court  at  least 
four  days 
before  the 
sittings. 


It  is  ordered  that,  when  any  case  shall  be  transmitted  by  a 
Court  of  oyer  and  terminer,  or  gaol  delivery,  or  Court  of  Quarter 
Sessions,  for  the  consideration  of  this  Court,  the  original  case, 
signed  by  the  judge,  or  commissioner,  or  chairman  of  sessions,  re- 
serving the  question  of  law,  and  seventeen  copies  of  such  case, 
one  for  each  judge  and  one  for  each  party,  shall  be  delivered  to 
the  clerk  (h)  of  this  Court,  at  the  Exchequer  Chamber,  Wcst- 


(a)  These  rules  and  regulations  were  published  on  Saturday,  June  1st, 
1850. 

(b)  Richard  Morris,  Esq. 


RULES   AND   ORDERS.  Til 

niinster,  at  least  four  days  before  the  day  appointed  for  the  sitting 
of  the  sidd  Court. 

That  every  case  transmitted  for  the  consideration  of  this  Court  Caie  to  be 
briefly  state  the  question  or  questions  of  law  reserved^  and  such 
facts  only  as  raise  the  question  or  questions  submitted ;  if  the 
question  turn  upon  the  indictment  or  upon  any  count  thereof, 
then  the  case  must  set  forth  the  indictment  or  the  particular 
count. 

That  no  case  be  heard  upon  any  demurrer  to  the  pleadings.  C»ws  not  to  be 

dcDiiirrera. 

That  every  case  shall  state  whether  judgment  on  the  conviction  Case  to  stmte 

was  passed,  or  postponed,  or  the  execution  of  the  judgment  Jlri^ncrwM 

respited,  and  whether  the  person  convicted  be  in  prison  or  has  conticted,  &c. 
been  discharged  on  recognizance  of  bail  to  appear  and  receive 
Judgment,  or  to  render  himself  in  execution. 

That  when  any  case  is  intended  to  be  argued  by  counsel  or  by  Notice  to  be 
the  parties,  notice  thereof  be  given  to  the  clerk  of  this  Court  at  SunsJi  ^Ul 
least  two  days  previously  to  the  sitting  of  the  said  Court.  appear. 

That  with  every  case  delivered  to  the  Judges  of  this  Court   Fees  to  Judges' 
(except  such  cases  as  shall  be  reserved  by  such  Judges),  the  fee  ^'*''^*' 
payable  to  the  clerks  of  the  said  Judges  shall  not  exceed  the  fee 
payable  on  *'  demurrer  and  other  paper  books,"  as  contained  in 
the  table  of  fees  allowed  and  sanctioned  by  the  Judges,  pursuant 
to  Stat.  1  Vict.  c.  30. 


(Signed) 

Campbell. 
Thos.  Wilde. 
Fred.  Pollock. 
J.  Parke. 
£.  H.  Alderson. 
J.  Patteson. 
J.  T.  Coleridge. 


R.  M.  ItOLFE. 
Wm.  WlGHTMAN. 

C.  Cresswell. 
W.  Erle. 
T.  J.  Platt. 
E.  V.  Williams. 
T.  N.  Talpourd. 


IX 


POINTS  OF  PRACTICE. 

''A  CONVICTION  "  is  a  condition  precedent  in  all  cases  to  give 
jorisdiction  to  this  Court    ...  P.  289 

The  Court  will  not  entertain  any  question  which  is  not 
reserved  in  the  case  (p.  24),  even  though  it  should  he  fairly 
dedudhle  from  the  case  itself        .       P.'214  ;  and  see  p.  316,  n. 

The  Court  will  not  consider  an  objection  to  the  yaliditj  of  an 
indictment  if  it  be  not  reserved  and  the  indictment  be  not  set  out 
m  the  case  itself  .  •  Pp.  24,  37 

The  Court  upon  a  case  reserved,  in  which  the  indictment  is 
set  out,  will  look  at  the  indictment,  and  if  bad  reverse  the  judg- 
ment .  .  Pp.  26, 37 

The  Court  will  not  go  into  any  matter  of  evidence  which 
occurred  at  the  trial,  if  it  is  not  referred  to  in  the  case 

Pp.  214,  256,  346 

The  Court  will  not  except;  perhaps,  under  extreme  circum- 
stances, send  a  case  back  to  be  amended 

Pp.  40  ;  179,  n. ;  270,  n. ;  318,  n. 

The  Court  will  not  send  a  case  back  to  be  amended  in  order 
to  raise  a  point  (not  reserved)  whether  a  certain  question  should 
Iiave  been  left  to  the  jury  .  P.  214 

Before  a  case  is  submitted  to  this  court  counsel  may  apply  to 
the  Judge,  by  whom  it  is  stated,  to  amend  Pp.  214,  347,  n. 

A  case  reserved  in  term  after  this  Court  has  begun  to  sit, 
(usually  the  second  Saturday  in  term,)  properly  belongs  to  the 
next  rota      ....  P.  270,  n. 

If  a  case  reserved  by  a  Judge  of  one  of  the  superior  Courts 
should  be  called  on  when  such  Judge  is  not  present,  it  will  be 
adjourned  until  he  be  present;  although  a  Judge  who  was 
present  at  the  trial,  and  therefore  acquainted  with  the  facts, 
should  be  one  forming  this  Court,  and  present  when  the  case  is 
so  called  on  .  .  P.  342 ;  but  see  p.  286 

An  objection  to  an  indictment  raised  in  arrest  of  judgment  may 
be  submitted  to  this  Court   .  .  P.  81 


APPENDIX. 

A  point  which  has  been  decided  upon  demurrer  in  the  Court 
below  cannot  be  reserved  for  this  Court  .  Pp.  179,  286 

{Semhle,)  When  by  arrangement  no  judgment  is  at  the  trial 
given  upon  a  demurrer,  which  does  not  appear  upon  the  record, 
and  the  case  goes  on,  and  the  prisoner  is  convicted,  the  point 
raised  upon  demurrer  may  be  reserved.  [See  however  Rules  of 
Court,  9upra,  vii.]  .  .  .  Pp.  155 — 288 

One  counsel  only  can  be  heard  on  each  side  P.  342 

Counsel  for  the  prispner  address  the  Court  first,  and  have  a 
reply 

This  Court  will  consider  the  case  reserved  and  give  judgment, 
although  no  counsel  should  appear  on  either  side 

Counsel  will  be  heard  in  support  of  the  conviction,  although  no 
counsel  should  appear  on  behalf  of  the  prisoner  P.  81 

So,  by  counsel  for  the  prisoner,  although  no  counsel  should 
appear  for  the  Crown 

(Semhle,)  There  is  no  appeal  from  this  Court  by  a  writ  of 
error  .  .  .  P.  286 


REPORTS  OF  CASES, 

ARGUED  AND  DETERMINED 


IN   THE 


Court  of  Cnmtnal  ^peal 


MICHAELMAS  TERM, 

IN 

THE  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORU. 

CORAM 

Pollock,  C.  B.,  Maulb,  J., 

Pattkson,  J.,  Cresswkll,  J., 

Erlb,  J. 

IN  THE  EXCHEQUER  CHAMBER. 


Reo.  v.  Oblando  Mastebb.  1848 

EMBEZZLEMENT.  IJ^TIl' 


The  Recorder  of  Birmingham  respectfully  submitted  for  7^^  Recorderof 
the  consideration  of  the  learned  Judcres.  two  questions  of  *  ^n>"gh  ^m 

°     '  ^  powerunderthe 

law.  11  &  12  Vict.  c. 

"  1.  Whether,  under  the  11  &  12  Vict.  c.  78,  s.  1  and  2,  questio^^* 
questions  of  law  may  be  reserved  by  Recorders  ?  iideration*<rf^°' 

^^  2.  Whether  the  conviction  of  Orlando  Masters  was  a  the  Judges. 

,  •   ..      «  Where  money 

good  conviction  !  had  been  re. 

"  As  to  the  first  question,  the  power  to  reserve  is  not  in  ^^t**^^^ 

express  terms  given  to  Recorders;   and  it  may  be  con-  count  of  his 

_,_  ^       ^  »  ^  «•  .,.      master,  and  by 

tended  that  the  Courts  of  Quarter  Sessions  mentioned  in  him  paid  over 
the  Act  are  Courts  composed  of  justices  of  the  peace.     On  J^rfant  whose 

the  other  hand,  it  may  be  replied,  that  the  1st  section,  duty  it  was  to 

1     !ni  I'll  .      .  P*y  **  ^^^^ 

when  enumeratmg  the  Courts  to  which  the  power  is  given,  again  to  c,  the 

cashier  in  the 
same  employment,  and  B.  fraudulently  retained  such  money,  it  was  held  to  be  an  embezzlement 
within  7  &  8  Geo.  IV.  c.  29,  s.  47. 

VOL.   I.  B 


CASES  IN  THE  COURT  OF  CRIMINAL  APPEAL. 

1848.  uses  the  word  *  any/  which  would  seem  to  override  the 
j^jj^j  ^^  whole  class  enumerated^  and,  consequently,  apply  to  the 
Masters.  Courts  of  Quarter  Sessions,  and  that  the  2nd  section  enacts 
that  the  Ck)urt  of  Quarter  Sessions  shall  state  the  case. 
In  boroughs  this  Court  consists  of  the  Recorder  sitting 
as  judge  (5  &  6  Wm.  IV.,  c.  76,  s.  105).  He  is  moreover 
ex  officio  a  justice  of  the  peace  (s.  103).  It  would  thus 
appear  that  Borough  Sessions  are  within  the  words  of  the 
Act,  and  the  absence  of  any  express  distinction  between 
County  Sessions  and  Borough  Sessions  might  be  urged  to 
show  that  no  such  distinction  was  intended.  Indeed,  it 
would  be  difficult,  if  not  impossible^  to  find  any  motive  for 
withholding  a  power  from  Recorders'  Courts  which  is 
thought  necessary  to  the  due  administration  of  justice  in 
Courts  exercising  a  similar  jurisdiction. 

*'  As  to  the  second  question,  the  case  is  as  follows : — 

**  Orlando  Masters,  a  clerk  in  the  employment  of  Wil- 
liam HoUiday,  was  tried  at  the  last  Michaelmas  Quarter 
Sessions  for  the  Borough  of  Binningham,  on  an  indictment 
charging  him  with  embezzling  three  sums  of  money  re- 
ceived by  him  for  and  on  account  of  his  master  the  prose- 
cutor. 

"  It  appeared  in  evidence,  that  the  course  of  business 
adopted  by  the  house  was  for  the  customers  to  pay  moneys 
into  the  hands  of  certain  persons,  who  paid  them  over  to  a 
superintendent ;  he  accounted  with  the  prisoner,  and  paid 
over  such  moneys  to  him,  and  the  prisoner  in  his  turn  ac- 
counted with  cashiers,  and  paid  over  the  moneys  to  them, 
he  having  no  other  duty  to  perform  with  respect  to  such 
moneys  than  to  keep  an  account  which  might  act  as  a 
check  on  the  superintendent  and  the  cashiers,  their  ac- 
counts being  in  like  manner  checks  upon  him.  These  four 
parties  to  the  receipt  of  the  moneys  are  all  servants  of  the 
prosecutor. 

*'  With  respect  to  the  three  sums  in  question,  it  was 
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proved  that  they  passed  in  due  course  from  the  customers,        1848. 
through  the  hands  of  the  immediate  receivers  and  the  su-        u.^  ^^ 
perintendent,  to  the  prisoner,  who  wilfully  and  fraudulently      Masters. 
retained  them. 

*^  On  behalf  of  the  prisoner  it  was  objected,  on  the  au- 
thority of  Rex  V.  Murray  J  1  Moody^s  C.  C,  276  (a),  that 
the  moneys  having,  before  they  reached  the  prisoner,  been 
in  the  possession  of  the  prosecutor^s  servants,  did  in  law 
pass  to  the  prisoner  from  his  master,  and  that  consequently 
the  charge  of  embezzlement  could  not  be  sustained.  For 
the  Crown  it  was  answered  that  the  prisoner  having  inter- 
cepted the  moneys  in  their  appointed  course  of  progress 
to  the  master,  this  case  was  not  governed  by  that  of  Rex 
V.  Murray^  where  the  prior  possession  of  the  master  having 

■ 

been  as  complete  as  it  was  intended  to  be,  the  money  might 
reasonably  be  considered  as  passing  from  the  master  to  the 
prisoner;  whereas  in  the  present  case  it  was  in  course  of 
passage  through  the  prisoner  to  the  master. 

"  The  Recorder  left  the  case  to  the  Jury,  reserving  the 
point. 

"  The  prisoner  was  convicted,  and  sentenced  to  twelve 
months^  imprisonment,  with  hard  labour. 

(Signed)  "  M.  D.  Hill, 

"  Nov.  3,  1848.  '*  Recorder  of  Birmingham.'' 

Miller^  on  the  part  of  the  Crown,  submitted,  first, 
whether  under  the  statute  11  &  12  Vict.,  c.  78,  s.  1, 
the  Recorder  had  power  to  reserve  a  point  of  law.  By 
that  section  it  is  enacted,  ^'  that  when  any  person  shall 
have  been  convicted  of  any  treason,  felony,  or  mis- 
demeanour, before  any  Court  of  Oyer  and  Terminer,  or 
Gaol  Delivery,  or  Court  of  Quarter  Sessions,  the  judge,  or 
commissioner,  or  justices  of  the  peace,  before  whom  the 
case  shall  have  been  tried,  may,  in  his  or  their  discretion, 

(«)  1  R.  M.  &  M.  276.     See  also  5  C.  &  P.  145,  S,  C. 

n2 
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1848.  reserve  any  question  of  law  which  shall  have  arisen  on  the 
Rgg  ^^  trial  for  the  consideration  of  the  Justices  of  either  Bench 
MASTERa.  of  ^he  Barons  of  the  Exchequer,  and  thereupon  shall  have 
authority  to  respite  execution  of  the  judgment  on  such 
conviction,  or  postpone  the  judgment  until  such  question 
shall  have  been  considered  and  decided  as  he  or  they  may 
think  fit."  By  sect.  2,  it  is  enacted,  "that  the  judge, 
or  commissioner,  or  Court  of  Quarter  Sessions,  shall 
thereupon  state,  in  a  case  signed  in  the  manner  now 
usual  (a),  the  question  or  questions  of  law  which  shall 
have  been  so  reserved,  with|  the  special  circumstances, 
upon  which  the  same  shall  have  arisen."  These  sec- 
tions do  not  in  express  terms  refer  to  the  Recorder  of 
a  Borough,    but    they  mention    '  any   Court  of  Quarter 

(a)  The  usual  practice  (which  was  confined  to  the  superior  judges)  has  been 
that  when  the  judge  presiding  at  the  trial  has  had  any  doubt  upon  a  point  of 
law,  he  has  resenred  it  for  the  consideration  of  the  other  Common-law  Judges 
of  Westminster  Hall,  who  usually  met  for  the  consideration  of  Crown  cases, 
on  the  second  Saturday  in  each  term.  If  the  case  was  to  be  argued  on  either 
side  by  counsel,  the  Judges  assembled  in  the  Exchequer  Chamber,  but  if  no 
counsel  appeared  they  deliberated  in  their  private  room.  The  case,  upon  which 
the  point  of  law  arose,  was  drawn  up  by  the  learned  Judge,  and  a  copy  thereof 
signed  by  him  was  submitted  to  each  of  the  Common-law  Judges,  usually  on 
the  first  day  of  the  ensuing  term.  The  Court  constituted  under  the  new  Act, 
the  11  &  12  Vict.  c.  78  (which  extends  to  any  Court  of  Oyer  and  Terminer  or 
Gaol  Delivery,  or  Court  of  Quarter  Sessions)  has  not  at  present  issued  any 
rules  of  practice.  But  as  the  Act  refers  to  the  manner  heretofore  usual,  it 
appears  that  the  proper  course  is  for  the  presiding  Judge  of  the  Court  in 
which  the  trial  takes  place  to  draw  up  as  short  a  statement  of  the  point 
of  law  as  he  conveniently  can,  omitting  all  matters  of  fact,  and  other  matters 
of  general  evidence,  not  necessary  to  elucidate  the  point  of  law  submitted. 
The  Court  to  which  it  it  rrferrtd  not  being  coneiituted  to  inquire  into 
any  mattert  qf  fact.  Fifteen  copies,  signed  by  the  Judge  submitting  the 
case,  should  be  transmitted  at  the  earliest  opportunity  to  the  Master  *  of  the 
Court  of  Criminal  Appeal,  Exchequer  Chamber,  Westminster  Hall.  No  fees 
are  payable  on  delivery.  The  case  is  not  usually  submitted  to  the  counsel 
engaged ;  but  on  application  to  the  Judge  it  is  usually  furnished. 

*  No  oflicer  is  provided  for  this  Court  by  the  statute.  Tliis  omission  in  the 
Act  willy  in  all  probability,  be  remedied  during  the  present  Session  of  Parlia- 
ment.  The  duties  have  hitherto ,  pro  tempore,  been  efficiently  and  courteously 
performed  by  Richard  Morris,  Esq.,  Assistant  Master  of  the  Court  of  Ex- 
chequer. 
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Sessions,'  and  in  boroughs  this  Court  of  Quarter  Sessions  1848. 
consists  of  a  Recorder  sitting  as  sole  judge.  By  5  &  6  rI^TtT" 
Will.  IV.  c.  76,  s.  105,  it  is  enacted,  "  that  the  Recorder  Masters. 
of  every  borough  shall  hold  once  in  every  quarter  of  a 
year,  or  at  such  other  and  more  frequent  times  as  the  said 
Recorder  in  his  discretion  may  think  fit,  or  as  his  Majesty 
shall  think  fit  to  direct,  a  Court  of  Quarter  Sessions  of  the 
peace  in  and  for  such  borough,  of  which  Court  the  Re- 
corder of  such  borough  shall  siC  as  the  sole  judge ;  and  such 
Court  of  Quarter  Sessions  of  the  peace  shall  be  a  Court  of 
Record,  and  shall  have  cognizance  of  all  crimes,  offences, 
and  matters  whatsoever,  cognisable  by  any  Court  of  Quar- 
ter Sessions  of  the  peace  for  counties  in  England ;  and  the 
said  Recorder  shall  have  power  to  do  all  things  necessary 
for  exercising  such  jurisdiction,  notwithstanding  his  being 
such  sole  judge,  as  fully  as  any  such  last-mentioned  Court.**^ 
Moreover,  the  Recorder  is  ex  officio  a  justice  of  the  peace. 
Secondly,  whether  this  was  an  embezzlement  within  the 
meaning  of  7  &  8  Geo.  IV.  c.  29,  s.  47. — By  that  section  it 
is  enacted  "  that  if  any  clerk,  or  servant,  or  any  person  em- 
ployed for  the  purpose,  or  in  the  capacity,  of  a  clerk,  or  ser- 
vant, shaU,  by  virtue  of  such  employment,  receive  or  take  into 
his  possession  any  chattel,  money,  or  valuable  security,  for 
or  in  the  name,  or  on  the  account  of  his  master,  and  shall 
fraudulently  embezzle  the  same  or  any  part  thereof,  eveiy 
such  offender  shall  be  deemed  to  have  feloniously  stolen  the 
same  from  his  master,  although  such  money,  chattel,  or 
security  was  not  received  into  the  possession  of  the  master, 
otherwise  than  by  the  actual  possession  of  his  clerk,  ser- 
vant, or  other  person  so  employed.*'  The  prisoner  was  era- 
ployed  as  the  servant  of  the  prosecutor,  and  received  the 
money  in  pursuance  of  such  employment  for  and  on  account 
of  his  master,  and  fraudulently  withheld  it,  and  converted 
it  to  his  own  use.  This  case  was  clearly  one  of  embezzle- 
ment, and  altogether  distinguishable  from  Rex  v.  Murray, 
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1848.  for  there  the  prior  possession  by  the  master  was  complete ; 
Rbo.  v.  and,  therefore,  the  money  might  be  considered  as  passing 
Masters,  j^^  ^j^^  master  to  the  servant ;  but  here  the  master  never 
had  complete  possession.  The  statute  applies  in  all  cases 
where  a  man  who  has  received  money  for  and  on  account 
of  his  master,  neglects  to  account  for  it,  and  fraudulently 
converts  it  to  his  own  use.  This  case  was  of  that  descrip- 
tion, and  came  clearly  within  the  very  words  of  the 
statute,  (a). 

PoLLooK,  C.  B. — This  case  differs  from  Rex  v.  Mttr- 
ray.  Here  the  money  was  in  course  of  passage  through 
the  prisoner  te  the  master.  The  prisoner  was  one  of  those 
whose  duty  it  was  to  receive  the  money  in  its  transit,  and 
pay  it  over.  He  did  receive  it  and  did  not  pay  it  over,  but 
embezzled  it :  the  conviction  is  therefore  right. 

Patteson,  J. — I  am  of  the  same  opinion.  As  te  the 
power  of  the  Recorder  te  reserve  a  case,  that  is  perfectly 
plain.  He  is  a  justice  of  the  peace,  and  therefore  within 
the  statute. 

Maule,  Crbsswell,  and  Erlb,  JJ.  concurred. 

Conviction  affirmed. 

(a)  No  counsel  appeared  for  the  prisoner. 
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Reg.  v.  Elizabeth  Garner.  ^ . ,  ^ 

1848. 


CONFESSION.  Saturday, 

Nov.  11. 

The  prisoner,  Elizabeth  Gamer,  a  girl  13  years  of  age,  The  words,  "it 

,      ,  r     .  would  be  better 

was  indicted  and  tried  at  the  Lincoln  Summer  Assizes,  1 848,  for  you  to  tell 
before  Patteson,  J.,  for  administering  poison  to  her  mis-  ^{J^^^to  a* 
tress,  Mary  Smith,  with  intent  to  murder  her.     In  order  girl  thirteen 

years  of  age,  by 

to  prove  the  fact  a  medical  man,  a  Mr.  Gilby,  was  called,  a  medical  man 
to  whom  the  prisoner  in  the  presence  of  her  mistress  had  f  ^^n^hom 
made  a  confession.  *^c  f^^  is  sus- 

,  ,  pected  of  hav- 

Before  the  evidence  was  admitted,  Gilby,  in  answer  to  ing  poisoned, 
questions  put  to  him,  said  that  he  did  not  tell  the  prisoner  ^q^  evi- 

that  it  would  be  better  or  worse  for  her  to  tell ;  that  neither  ^«nce  of  a  con- 
fession by  the 
he  nor  any  one  else  had  made  use  of  any  threats  or  pro-  girl  consequent 

mises  to  induce  her  to  confess.     The  following  evidence  JJ^^ 

was  then  received.     *' I  asked  her  if  she  had  riven  the   ,  Where  evi- 

"  dence  of  a  con- 

woman  any  thing  in  her  milk.    She  said  she  had  mixed  some  fession  was 
fag-water  with  the  milk :  she  had  put  in  half  a  tea-cup-  IJ^n^ftirther    ' 
ful.     I  asked  her  if  she  was  aware  of  the  nature  of  it.    She  waminajion,  it 

appearedshould 

said  she  knew  it  was  poison ;  she  thought  it  would  kill  the  have  been  ex- 
woman  ;  that  she  had  done  it  in  order  to  be  released  from  which  waT 
her  service.'^  nevertheless 

A  I*  «  i.  -r.  1  1  mbmitted  to 

A  woman  of  the  name  of  Brampton,  who  was  also  present  the  jury  on  the 
at  the  time  of  the  confession,  was  then  called  as  a  witness,  SuW  not'divcst 
who  said  that  Gilby  told  the  prisoner  in  the  presence  of  her  x?^""^^".^'  ^^ 
mistress  and  her  husband,  and  before  she  had  made  any  duced  by  the 
confession,  "that  it  would  be  better  for  her  to  tell  the  the  prisoner  was 
truth."    Gilby  was  then  recalled ;   and  upon  beinff  ques-  con7ict«^  »-- 

*'  ^  ^  *  o    ^  g^ch  conviction 

tioned  said,  '*  I  could  not  positively  swear  that  I  did  not  was  reversed, 
tell  the  prisoner  that  it  would  be  better  for  her  to  tell  the 
truth.  I  do  not  recollect  that  I  did.  I  cannot  say  posi- 
tively what  was  the  first  thing  I  said  to  her.  I  believe  I 
asked  her  what  she  had  put  in  the  milk.  It  is  very  likely 
that  I  might  tell  her  it  would  be  better  for  her  to  tell  the 
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1848.        truth.     Smith  and  his  wife  were  both  present  and  heard 


Reg.  v.  what  I  said."*^  Smith,  who  was  examined  as  a  witness, 
Gaj&nbr.       could  not  recollect  what  was  said.     Upon  this, 

Flowers,  for  the  prisoner,  submitted  that  the  prisoner's 
confession  ought  to  be  struck  out  of  the  learned  Judge's 
notes,  and  not  submitted  to  the  jury.  In  support  of  this  he 
cited  Rex  v.  Spencer  (a)y  Reg.  v.  Taylor  {b),  and  Reg.  v. 
Laugher  (c). 

Patteson,  J.,  after  consulting  with  Denman,  C.  J.,  de- 
clined to  strike  the  evidence  of  her  confession  off  his  notes, 
and  left  the  whole  case  to  the  jury,  on  the  ground  that  it 
was  impossible  that  the  jury,  after  they  had  heard  the  con- 
fesaion,  could  entirely  divest  their  minds  of  it.  The  deposi- 
tion of  the  mistress  was  then  read,  in  which  appeared  an 
account  of  the  conversation  between  Gilby  and  the  prisoner, 
without  any  mention  of  any  threat  or  promise  (d).     Inde- 

(a)  7  C.  &  P.  776.  (b)  8  C.  &  P.  733. 

(e)  2  C.  &  K.  225. 

{d)  The  mistress,  who  was  suffering  from  dropsy,  was  incapahle  of  being 
removed  to  give  evidence.  Her  deposition  had  therefore  been  taken  by  a 
magistrate  in  the  presence  of  the  prisoner.  Byl  &2P.  &M.  c.  14,8.  4, 
**  In  all  cases  of  felony  and  manslaughter  two  justices  (one  of  the  quorum) 
before  whom  any  prisoners  shall  be  brought,  shall,  before  any  bail  or  main- 
prize,  take  the  examination  of  prisoners,  and  the  information  of  them  that 
bring  them,  and  certify  the  examination  with  the  bailment  at  the  next 
general  gaol  delivery  to  be  holden  within  the  limits  of  their  commission."  By 
2  &  3  P.  &  M.  c.  10,  s.  2,  '*  Any  justice  before  whom  any  persons  shall  be 
brought  for  manslaughter,  or  felony,  or  for  suspicion  thereof,  before  he  or  they 
thaU  commit  or  send  such  prisoner  to  ward,  shall  take  the  examination  of 
such  prisoner,  and  information  of  them  that  bring  him,  of  the  fact  and  cir- 
cumstances thereof,  and  the  same  or  as  much  thereof  as  shall  be  material  to 
prove  the  felony,  and  shall  put  in  writing  vrithin  two  days  after  the  said 
examination,  and  shall  certify,"  as  directed  by  the  1  &  2  P.  &  M.  c.  14, 
t.  4.  By  the  7  Geo.  IV.  c.  64,  s.  2,  "  Two  justices  of  the  peace,  before  they 
shall  admit  to  bail,  and  the  justice  or  justices,  before  he  or  they  shall  commit 
to  prison,  any  person  arrested  for  felony,  or  on  suspicion  thereof,  shall  take 
the  examination  of  such  person,  and  the  information  upon  oath  of  those  who 
shall  know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same 
or  as  much  thereof  as  shall  be  material  into  writing,  and  the  two  justices  shall 
certify  such  bailment  in  writing,  and  such  justice  or  justices  shall  submit 
all  such  examinations,  informations,  &c.,  and  deliver  and  cause  the  same  to  be 
delivered  to  the  proper  officer  of  the  Court  in  which  the  trial  is  to  be,  before  or 
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pendent  of  the  confeesion,  the  evidence  did  not  warrant  a        1848. 
conviction.  .  luo.v. 

The  jury  found  the  prisoner  guilty^  and  the  learned  Judge       6arn«r. 
reserved  for  the  opinion  of  the  Judges,  whether  he  was  right 
in  admitting  the  evidence,  and  leaving  it  to  the  jury. 

Flowers^  for  the  prisoner,  submitted  that  the  evidence  of 
the  confession  ought  not  to  have  gone  to  the  jury.  The 
words  of  Gilby  were  an  inducement  to  the  prisoner  to  make 

at  the  opening  of  the  Court."  By  sect.  3,  the  same  proTision  is  made  where  any 
person  is  charged  hefore  a  justice  with  a  misdemeanour.  These  statutes  do  not  in 
express  terms  make  the  depositions  admissible  in  evidence  against  a  prisoner. 
It  has,  howcTcr,  been  usual  to  receive  them  in  evidence  where  the  person  who 
made  the  depositions  is  dead,  or  insane,  or  purposely  kept  out  of  the  my; 
but  it  has  been  doubted  whether  they  could  be  read  when  the  party  was  from 
illness  unable  to  travel  (see  Chit.  Arch.  9th  ed.  133).  In  numerous  cases, 
also,  which  might  be  adduced,  the  statutes  were  insufficient  for  the  proper 
administration  of  justice.  It  was,  therefore,  thought  necessary  to  enact,  by 
11  &  12  Vict.  c.  42, 8. 17,  that  *'  in  all  cases  where  any  person  shall  appear  or 
be  brought  before  any  justice  or  justices  of  the  peace,  charged  with  any  ^^ 
indictable  offence,  whether  committed  in  England,  or  Wales,  or  upon  the  high 
sea,  or  on  land  beyond  the  sea ;  or  whether  such  person  appear  voluntarily 
upon  summons,  or  have  been  apprehended  vrith  or  without  warrant,  or  be  in 
custody  for  the  same  or  any  other  offence,  such  justice  or  justices,  before 
he  or  they  shall  commit  such  accused  person  to  prison  for  trial,  or  before  he 
or  they  shaU  admit  him  to  bail,  shaU,  in  the  presence  of  such  accused 
person,  who  shall  be  at  liberty  to  put  questions  to  any  vritness  produced 
against  him,  take  the  statement  on  oath  or  affirmation  of  those  who  shall 
know  the  fiicta  and  circumstances  of  the  case,  and  shall  put  the  same  into 
vnriting ;  and  such  depositions  shall  be  read  over  to  and  signed  respectively  by 
the  witnesses  who  shall  have  been  so  examined,  and  shall  be  signed  also  by 
the  justice  or  justices  taking  the  same  :  and  the  justice  or  justices  before 
whom  any  such  witness  shall  appear  to  be  examined  as  aforesaid  shall,  before 
such  witness  is  examined,  administer  to  such  witness  the  usual  oath  or  affir- 
mation, which  such  justice  or  justices  shall  have  full  power  and  authority  to  do. 
And  if,  upon  the  trial  of  the  person  so  accused  as  first  aforesaid,  it  shaU  be 
proved,  by  the  oath  or  affirmation  of  any  credible  vritness,  that  any  person, 
whose  deposition  shall  have  been  taken  as  aforesaid,  is  dead,  or  to  ill  a»  not 
to  b€  able  to  travelt  and  if  also  it  be  proved  that  such  deposition  was  taken 
in  the  presence  of  the  person  so  accused,  and  that  he,  or  his  counsel,  or 
attorney  had  a  full  opportunity  of  cross-examining  the  witness,  then  if  such 
deposition  purport  to  be  signed  by  the  justice,  by  or  before  whom  the  same 
purporta  to  have  been  taken,  it  shall  be  lawful  to  read  such  deposition  as  eri- 
dence  in  siich  prosecution,  vrithout  further  proof  thereof,  unless  it  shall  be 
proved  that  such  deposition  was  not,  in  fact,  signed  by  the  justice  purporting 
to  sign  the  same."    See  also,  s.  18,  Form  of  Caution  to  be  used  by  Justices. 
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1848.       the  confession.  Reg.  v.  Laugher  was  expressly  in  point ;  there 

jjjjg^         the  words  used  were,  "  Tell  the  truth,''  and  the  evidence 

Gabnea.      ^as  excluded.     The  present  case  is  much  stronger.     Here 

the  words  are,  "  It  will  be  better  for  you  to  speak  the  truth." 

Maulb,  J. — I  have  heard  similar  words  used  five  hundred 
times,  and  the  evidence  in  such  cases  has  always  been 
excluded. 

Erle,  J. — It  has  been  held  by  some  judges  that  the 
mere  words  "  You  had  better  tell  the  truth,"  do  not  neces- 
sarily amount  to  such  an  inducement  or  exhortation  as  to 
exclude  the  evidence  of  a  confession.  I  am  of  opinion  the 
words  are  only  an  exhortation  to  speak  the  truth.  It  is, 
however,  in  every  case  a  question  entirely  for  the  judge 
before  whom  the  trial  takes  place,  whether  the  words  do 
or  do  not  amount  to  an  inducement. 

Pollock,  C.  B. — I  collect  from  my  Brother  Patteson, 
"  that  he  would  have  excluded  the  evidence,  if  Gilby  had 
admitted  in  the  first  instance  that  it  was  likely  he  had 
made  use  of  the  words  imputed  to  him. 

Patteson,  J. — I  must  observe,  that  had  Mr.  Gilby  so 
stated  in  the  first  instance,  I  should  not  have  received  the 
evidence.  But  the  use  of  any  words  amounting  to  an 
inducement  not  being  in  evidence  at  the  time,  evidence  of 
the  confession  was  properly  received.  Afterwards,  when 
Mr.  Gilby  was  recalled,  he  said,  "  Very  likely  he  might 
have  said  so,"  and  the  words  were  affirmatively  proved  by 
another  witness.  The  question  therefore  is,  whether  I 
ought  to  have  treated  the  evidence  in  the  same  way  as  if 
the  witness  had  so  said  originally,  and  the  evidence  of  the 
confession  had  never  been  admitted.  There  is  no  doubt 
but  in  that  case  the  prisoner  would  have  had  an  acquittal, 
because  there  was  no  other  evidence  for  a  conviction. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  convic- 
tion cannot  be  sustained. 

Conviction  reversed. 
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SITTINGS  AFTER  MICHAELMAS  TERM, 

IN 

THE  TWELFTH  YEAR  OP  THE  REIGN  OP  VICTORLL 

CORAM 

Pollock,  C.  B.,  Pattbson,  J., 

Parke,  B.,  Crjzsswbll,  J., 

Williams,  J. 
IN  THE  EXCHEQUER  CHAMBER. 

Reg.  v.  John  Distin  Stear.  1848. 


LARCENY.  Saturday, 

Dte.  9. 

"  John  DurriN  Stear  was  tried  at  the  last  Michaelmas  The  prosecutor 

Quarter  Sessions  for  the  borough  of  Plymouth,  on  an  in-  the  prisoner  for 

dictment  charging  him  with  stealing  a  mare,  the  property  J^metrme"SSe 

of  James  Pugsley,  and  found  guilty,  the  judgment  beinir  ^^  several  ap- 

-.  ^  o.^  tFo  o   plications  to 

respited  subject  to  the  following  case.  have  her  re- 

"  It  appeared  in  evidence  that  the  prosecutor,  who  lived  Jri«mCT  pro.* 
in  Jersey,  had,  in  March,  1848,  delivered  a  horse  and  the  n^sedtoride 

.  ■  .  ,  the  maie  to 

mare  in  question  to  the  keeping  of  the  prisoner,  who  was  a  Plymouth  for 
farmer  and  horse-dealer,  livmg  at  Loddeswell,  16  miles  he^^J^^'' 
from  Plymouth,  with  orders  to  do  his  best  to  sell  them.  p«t  the  mare  up 

"^  at  a  stable,  and 

Accordingly,  in  May,  1848,  the  prisoner  sold  the  horse,  paid  for  her 
On  the  27th  June,  1848,  the  prosecutor,  who  was  himself  the  mare  was 
examined  as  a  witness,  went  to  Loddeswell  with  Richard  ^^^*  ^^^F^. 

secutor  refused 

Gee  (who  was  also  examined  as  a  witness)  and  stated  to  the  to  let  the  pn- 
prisoner  that  he  came  for  the  express  purpose  of  taking  the  niare  to  a  place 
mare  away,  and  that  he  wanted  his  bill.    The  prisoner  an-  ^®  j?^  ^ 

•^ '  ^  ^  '^  send  her  to, 

swered  that  he  had  no  bill  to  give  him,  that  aU  was  paid  and  sent  a  boy, 
with  the  money  he,  the  prisoner,  had  received  from  the  orders  to  the 
prosecutor,  and  out  of  the  money  that  he,  the  prisoner,  had  J|^^  **^|^ 

let  the  prisoner 
have  the  mare  again.  The  prosecutor  then  told  the  prisoner  **  never  to  put  finger  near  the  mare 
again,"  to  which  the  prisoner  answered,  "  Well/'  The  prisoner  afterwards  applied  to  the 
08tler  for  the  mare,  and  obtained  her  by  means  of  a  false  statement.  Held,  that  the  prisoner 
was  rightly  convicted  of  larceny. 
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1848.        got  for  the  sale  of  the  horse;  that  he  had  sold  the  horse 
Reo.v.Stbab.  for  17  sovereigns,  and  that  after  all  was  paid  he  had  14 

sovereigns  to  hand  over  to  the  prosecutor  ;  he  added,  that 
the  mare  had  received  temporary  injury  from  a  fall,  and  it 
appearing  on  examination  that  such  was  the  case,  the  pro- 
secutor consented  that  she  should  remain  with  the  prisoner 
a  few  days  longer.  The  next  day  (the  28th  June)  the 
prosecutor,  in  consequence  of  some  information  received  in 
the  interval,  went  again  with  his  brother-in-law,  Thomas 
Steer  (who  was  also  examined  as  a  witness)  to  the  house  of 
the  prisoner,  who  was  at  that  time  absent ;  whereupon  the 
prosecutor  left  Thomas  Steer  there  with  orders  on  the  re- 
turn of  the  prisoner  to  demand  the  mare  and  the  money. 
Upon  the  prisoner's  return  on  the  29th,  Thomas  Steer  made 
this  demand  accordingly,  when  the  prisoner  refused  to  give 
up  the  mare  or  the  money  to  him,  but  said  that  he  would 
go  and  see  the  prosecutor  himself  at  Plymouth,  and  there- 
upon the  prisoner  rode  the  mare,  and  Thomas  Steer  rode  in 
company  with  him  to  Plymouth  the  same  day.  At  Ply- 
mouth the  prisoner,  in  Thomas  Steer's  presence,  placed  the 
mare  at  Port's  Livery  Stables,  and  they  both  then  went 
to  seek  the  prosecutor.  On  finding  him,  Thomas  Steer 
stated  in  the  prisoner's  presence  that  he  the  prisoner  had 
stated  that  he  would  not  deliver  to  him  the  mare  or  the 
money,  but  that  he  would  go  himself  to  Plymouth.  The 
prosecutor  upon  this  told  the  prisoner  that  he  need  not 
have  done  so,  as  he,  the  prosecutor,  had  given  full  power  in 
the  matter  to  Thomas  Steer  the  day  before ;  Thomas  Steer 
then  said  the  mare  is  at  Port's :  after  this  they  dined  toge- 
ther, and  then  the  prisoner  paid  the  prosecutor  13/.,  saying 
that  he  kept  back  IL  for  vetches  had  since  the  mare's  ill- 
ness, and  that  this  was  all  that  was  due. 

"  The  prosecutor  then  told  Thomas  Steer  to  take  the 
mare  and  ride  her  to  Mr.  Elliot's,  at  Babland,  who  was 
going  to  keep,  and  eventually  buy  her.     Upon  this  the  pri- 
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soner  said,  *^  Why  not  let  me  take  the  mare  back  to  Mr.  1 848. 
£lliot*8  myself,  its  all  in  my  way  ?  ^  to  which  the  prosecutor  luo. ».  Stcaiu 
answered,  *'  I  dare  you  ever  to  put  finger  near  that  mare 
again.  Thomas  shall  ride  her  to  Mr.  Elliot's,  and  you  may 
ride  Thomas's  horse  home  if  you  please."  The  prisoner 
then  left.  Just  after  this,  the  prosecutor  sent  his  nephew 
George  with  orders,  according  to  which,  George  went  to 
the  stable  at  Port's  where  the  mare  was,  and  ordered  the 
ostler  not  to  let  the  prisoner  have  the  mare,  as  it  was  his 
uncle's.  The  prosecutor,  in  the  mean  time,  set  out  to  go 
on  board  the  steamer  for  Jersey.  On  his  way  to  the  Quay 
the  prisoner  joined  him,  and  again  twice  asked  him  to  be 
allowed  to  take  the  mare  to  Mr.  Elliot's  himself,  and  was 
again  twice  ordered  by  the  prosecutor  in  the  presence  of 
Thomas  Steer,  who  accompanied  them,  never  to  put  finger 
near  the  mare  more,  to  which  he  answered,  *'  Well.'  The 
prisoner  then  said,  '  I  am  short,'  to  which  the  prosecutor 
answered,  '  I  wont  see  you  short  for  a  crown-piece  to  go 
home  with,'  and  gave  him  5s.  The  prisoner  then  left. 
Thomas  Steer  went  on  with  the  prosecutor  and  saw 
him  on  board  the  steamer  for  Jersey.  In  the  mean- 
while, the  prisoner  on  leaving  the  prosecutor  met  a  man 
called  Elmsley,  who  had  been  in  company  with  the 
prisoner  and  the  prosecutor  in  the  course  of  the  after- 
noon. On  so  meeting  Elmsley,  he  told  him  that  the  pro- 
secutor and  himself  had  made  it  all  right,  and  that  the 
prosecutor  had  given  him  Ss,  Elmsley,  who  was  examined 
as  a  witness  at  the  trial,  then  went  with  the  prisoner,  about 
five  o'clock,  P.M.,  to  Port's  stables.  The  ostler  then  told 
the  prisoner  that  a  boy  had  been  there  to  say  that  he,  the 
ostler,  was  not  to  give  up  the  mare  to  him,  the  prisoner, 
for  she  was  his  uncle's.  To  this,  the  prisoner  answered, 
*  I  have  just  left  the  party,  it  is  all  right  now,'  and  or- 
dered out  the  mare  ;  upon  which  the  ostler  brought  out  the 
mare,  and  gave  her  to  the  prisoner.     The  prisoner  then 
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1848.        paid  for  the  mare's  bait,  and  said,  *  If  any  one  comes  to 
Reg.  v.  Stbar.  u^quir©  for  me,  say  I  am  gone  into  the  country,  a  mile,  to 

see  a  pony,  and  shall  be  back  in  an  hour.'  Elmsley  then 
said,  ^  If  I  am  to  go  to  the  TownVend,  I  will  ride  the 
mare.^  The  prisoner  then  handed  the  mare  to  Elmsley, 
who  mounted,  and  rode  her  through  the  streets,  the  pri- 
soner following  close  by  his  side.  When  they  arrived  at  the 
Modbury-inn,  on  the  outskirt  of  the  town,  Elmsley  dis- 
mounted, and  they  stopped  and  drank.  The  prisoner  then 
said,  *  I  am  off  home,"  got  up,  and  rode  the  mare  away. 
The  prisoner  never  returned  to  Port's;  and  neither  the 
ostler,  nor  Elmsley,  saw  him  again  until  he  was  in  custody. 
On  his  road  home  to  Loddeswell,  on  his  being  asked  by 
Richard  Gee,  aforesaid,  whom  he  had  accidentally  met, 
'  How's  this,  that  you  have  got  the  mare  back  i '  The 
prisoner  answered,  ^  I  have  seen  Mr.  Pugsley,  and  settled  to 
take  her  back  again.'  Thomas  Steer,  after  seeing  the  pro- 
secutor on  board  the  steamer  for  Jersey,  went  to  Port's  and 
found  the  mare  gone.  On  further  inquiry,  he  subsequently 
(on  the  7th  of  July)  went  to  the  prisoner's  house  and  de- 
manded the  mare,  when  the  prisoner  said,  that  he  had  sold 
her ;  upon  which  a  warrant  was  applied  for,  and  the  prisoner 
apprehended.  It  appeared  further,  in  evidence,  that  pri- 
soner's brother,  William,  had  sold  the  mare,  as  early  as  the 
3rd  of  July,  to  a  Mr.  Bickford,  with  the  prisoner's  assent,  the 
prisoner  stating  to  Mr.  Bickford,  that  he  himself  had  pre- 
viously sold  the  mare  to  his  own  brother.  During  the  whole  of 
these  proceedings,  as  it  appeared  in  evidence,  the  prisoner 
never  set  up  any  claim  to  her  for  the  keep  or  for  attendance 
on  the  mare,  neither  did  he  even  allege  that  he  had  any 
pecuniary  demand  of  any  sort  against  the  prosecutor,  until 
he  appeared  in  custody  before  the  magistrates.  At  the 
trial  no  evidence  was  tendered  on  the  part  of  the  prose- 
cutor of  any  such  debt  or  demand.  At  the  close  of  the 
case  for  the  prosecution,  it  was  contended  for  the  prisoner, 
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on  the  authority  of  Rex  ▼.  Smith  (a),  and  Rex  ▼.  Banks  (&),  1848. 
that  there  was  no  case  of  felony  to  go  to  the  jury.  I,  r«,.  e.  Stilliu 
however,  was  of  opinion,  that  the  present  case  was  distin* 
guishable  from  the  cases  cited ;  and  that,  although  there 
was  clearly  no  felonious  intention  on  the  part  of  the  pri- 
soner at  the  time  when  he  first  got  possession  of  the  mare, 
by  virtue  of  the  original  bailment  in  March,  still,  as  that 
bailment  was  determined  before  the  prisoner  took  the  mare 
away  from  Port's,  that  it  was  for  the  jury  to  say,  regard 
being  had  to  all  the  circumstances  of  the  case,  with  what 
intention  the  prisoner  so  took  the  mare  away  on  the  29th 
June.  The  jury  having  found  the  prisoner  ^*  Guilty,^^  the 
judgment  was  respited,  the  prisoner  being  in  the  mean 
time  liberated  on  recognizances.  The  opinion  of  the 
Judges,  therefore,  is  now  respectfully  requested  as  to 
whether  the  prisoner  was  rightly  convicted. 

**  W.  C.  RowB, 
"  JDec.  1,  1848.  "  Recorder  of  Plymouth.'' 

Chreenwoody  for  the  prisoner,  submitted  that,  upon  the 
facts  stated,  this  was  no  felony.  The  prisoner,  who  took  the 
mare  to  the  stable,  delivered  her  to  the  ostler,  paid  for  the 
bait,  and  the  mare  was,  by  the  ostler,  re-delivered  to  the  pri- 
soner ;  and,  therefore,  no  change  of  property  ever  took  place, 
nor  could  any  change  of  property  ever  take  place  without  a 
re-delivery  in  law  to  the  prisoner,  of  which  there  was  no  suf- 
ficient evidence.  In  March,  1848,  the  horse  and  mare  were 
delivered  to  the  prisoner  to  sell.  The  horse  was  sold  by 
him,  and,  after  several  attempts  to  sell  the  mare,  a  question 
arose  between  the  parties  as  to  taking  her  back  from  the 
prisoner.  The  prisoner  afterwards  rode  the  mare  to  the 
stables  at  Plymouth,  and  there  met  with  the  prosecutor,  who 
said  to  him,   '*  I  dare  you  ever  to  put  your  finger  upon  the 

(«)  1  Moo.  C.  C.  473.  {b)  Russ.  &  Ry.  441. 
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184<8.  mare  again  ;^  and  sent  a  person  to  the  stable  to  tell  the 
Rko.  v.  Stbar.  ^tler  not  to  deliver  the  mare  to  any  other  person  than  him- 
self. This  did  not  divest  the  prisoner  of  the  possession  of 
the  property ;  he  therefore  still  continued  to  deal  with  the 
mare,  for  the  purpose  of  sale  in  order  to  secure  his  commis- 
sion. This  could  not  be  said  to  be  a  felony.  But,  even 
allowing  that  the  time  of  the  bailment  was  at  an  end,  if  the 
possession  still  remained  in  the  prisoner  no  felony  was  com- 
mitted. [Pollock^  C.  B. — But  can  you  make  that  out! 
Here  the  offence  charged  against  the  prisoner  is  taking 
a  horse  away  from  a  certain  person.  If  the  property 
was  never  out  of  the  possession  of  the  prisoner,  there 
clearly  was  no  taking,  and  if  so,  there  was  no  felony. 
This  appears  to  me  entirely  a  question  of  fact  (a).]  The 
objection  here  appeared  upon  the  statement  of  the  case. 
The  question  left  to  the  jury  was  the  intention  with  which 
the  prisoner  took  the  mare  away  from  Port's  stables; 
this  he  apprehended  was  not  the  criterion.  If  goods  have 
been  delivered  to  a  person  for  the  purpose  of  selling  them 
within  a  week,  and  he  sells  them  after  the  week,  even  animo 
furaridi,  it  is  not  a  stealing.  Reg,  v.  Goodbody  (6).  There 
is  a  distinction  between  the  determination  of  the  bailment 
and  the  determination  of  the  possession.  [ParAf,  B. — If 
goods  are  delivered  to  a  person  to  carry,  and  he  break 
the  package,  the  bailment  is  determined.  When  a  man 
rides  a  horse  further  than  he  has  a  right  to  do,  it  does  not 
constitute  a  felony ;  but  here  there  is  a  positive  deter- 
mination by  the  party.  Cresswell^  J. — What  do  you  say  to 
the  case  of  a  person  who  rides  a  horse  in  a  fair,  and  re- 
turns and  declines  to  give  the  price  demanded,  and  is  told 
to  dismount,  and  then  rides  away:  id  not  that  a  felony! 
Parke^  B. — The  cases  certainly  go  to  show  that  when  a 

(a)  His  lordship  farther  observed,  '*  It  is  very  inconvenient  to  send  a  long 
statement  of  facts  to  us  to  draw  a  conclusion,  and  I  hope  such  a  practice 
will  not  prevail.'' 

(b)  8  C.  &  P.  665. 
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party  holds  over  after  the  determination  of  the  baiknent,  1848. 
he  is  not  guilty  of  krceny.  In  such  case  he  is  merely  a  luo.  v.  Stba&. 
holder  by  wrong ;  but  it  is  otherwise  where  there  is  a  positive 
order  to  give  up  the  property.  [Williams^  J. — I  take  it  the 
distinction  is,  whether  trespass  de  bonis  asportatis  or  trover 
would  be  the  proper  form  of  action.  If  the  former,  an  indict^ 
ment  might  perhaps  be  sustained ;  but  not  so  if  the  latter. 
Pollock^  C.  B. — The  question  is,  whether  there  was  evidence 
to  go  to  the  jury  that  the  custody  or  possession  of  Port  was 
the  possession  of  the  owner  after  certain  circumstances 
which  took  place.  Patteson^  J. — Whether  Port  was  made 
the  agent  of  the  prosecutor  by  what  took  place  between  the 
parties.]  What  appears  is  simply  that  a  message  was  sent  to 
the  ostler,  which  he  disregarded  ;  that  being  so,  the  question 
is,  whether  the  possession  of  the  prisoner  had  ever  termi- 
nated. It  would  have  been  different  if  anything  which  could 
be  construed  to  determine  that  possession  had  taken  place 
in  the  presence  of  Port,  to  which  Port  had  assented,  and,  as 
it  were,  attorned  to  the  prosecutor.  If  the  mare  had  re- 
mained at  the  prisoner's  own  stable,  and  the  prosecutor  had 
made  the  same  observation,  would  it  have  put  an  end  to  the 
possession  \  It  might  have  put  an  end  to  the  bailment ;  it 
might  have  determined  the  special  purpose  for  which  the 
mare  was  delivered,  and  although  the  co;itract  might  have 
been  at  an  end,  the  possession  might  still  have  remained ; 
but  upon  that  the  opinion  of  the  jury  was  not  taken;  it 
was  simply  left  to  them  to  say,  with  what  intention  the 
prisoner  took  the  mare  away  from  Port's  stables.  The 
Recorder  stated  it  as  his  opinion,  that  the  case  turned 
entirely  upon  that  point.  The  prisoner  took  the  mare 
away  to  his  own  farm,  sold  her,  and  accounted  for 
the  proceeds.  The  case  therefore  entirely  turns  upon 
the  question  whether  a  change  of  possession  took  place 
during  the  time  that  the  mare  was  at  Port's,  and  this 
question  was  in  no    way  submitted  to  the  consideration 

VOL.    I.  0 
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1848.        of  the   jury.     [Cresswell,  J. — There    was    a  demand  of 
R«o.  V.  Stkar.  ^h®  mare  the  day   before,   when  the  prisoner   said   he 

would  himself  take  the  mare  to  Plymouth ;  he  did  so, 
and  when  at  Plymouth  the  prosecutor  ordered  another 
person  to  take  the  mare  away,  upon  which  the  prisoner 
said,  ''Why  not  let  me  take  her!"  thereby  assenting 
to  the  possession  in  the  prosecutor.  The  same  request 
he  made  a  second  time,  when  he  was  told  '^  never  to  put 
finger  upon  the  mare  more ; "  to  which  he  answered, 
"  Well."  The  prisoner  then  went  to  the  ostler,  who  com- 
municated to  him  the  notice  he  had  received,  and  who 
acted  upon  that  notice.  After  that  the  prisoner  took 
the  mare  away  under  a  pretence  that  he  should  return 
in  an  hour :  how  can  you  make  that  anything  else  but  a 
felony !]  It  may  be  that  he  could  not  have  obtained  the 
mare  again  without  telling  a  falsehood ;  but  if  the  acts  of 
the  parties  did  not  alter  the  possession  of  the  property,  the 
falsehood  was  altogether  immaterial  to  the  question  in  issue. 
Meff.  V.  Harvey  (a)  is  very  distinguishable  from  this  case ; 
there  the  prisoner  never  had  any  right  to  sell  at  all. 
[Parkey  B. — I  think  the  distinction  is  rightly  put  by  my 
Brother  Williams,  that  in  order  to  support  an  indictment 
for  larceny  the  circumstances  must  be  such  as  would  main- 
tain an  action  of  trespass.]  In  Reg.  v.  Smith  (i),  where 
the  prisoner  received  a  horse  to  be  agisted,  and  after  a  short 
time  sold  it,  it  was  held  not  to  be  a  larceny.  [Parkej  B. 
— That  was  a  case  of  bailment.]  It  then  comes  to  this : 
is  there  a  substantial  distinction  between  a  determination 
by  a  countermand  of  authority  at  a  certain  time,  or  of 
coming  to  a  determination  by  the  terms  of  the  original 
agreement  I  If  a  horse  was  given  to  a  person  for  a  week  to 
sell,  and  he  sold  it  after  the  week,  would  that  be  a  felony ! 
If  not,  it  is  difficult  to  say  how  this  could  be  considered  a 
felony  either ;  there  is  no  distinction  between  the  possession 

(a)  9  C.  &  P.  353,  1  M.  C.  C.  703.  (b)  I  M.  C.  C.  473. 
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of  the  mare  by  the  prisoner  at  his  own  stable  or  at  Port's  1848. 
stable.  The  only  important  question  really  was,  whether  a  riq.  r.  Stba&. 
change  of  possession  took  place  at  Port's  stable  ;  it  was  a 
question  of  fact,  upon  which  the  jury  had  given  no  opinion 
whatever,  and  unless  the  facts  did  show  an  undoubted 
change  of  possession,  the  Court  would  say  that  this  con- 
Tiction  conld  not  be  supported. 

Pollock,  C.  B. — If  any  point  at  all  is  submitted  to  us,  it 
appears  to  be  this ; — whether  there  was  any  evidence  to  go  to 
the  jury  tliat  Port  became  the  real  bailee  after  the  delivery  , 
at  his  stables  by  the  prisoner.  I  can  discover  no  other  point. 
If  that  is  the  question,  I  think  there  was  evidence  from  which 
the  jury  may  have  come  to  the  conclusion  that  the  posses- 
sion was  at  an  end ;  and  the  conviction  therefore  is  right. 

Parks,  B. — In  order  to  constitute  a  larceny,  the  act 
must  be  of  such  a  character  that  an  action  of  trespass  would 
lie  for  it.  Supposing  it  to  be  the  case  that  the  mare  was 
taken  to  Port^s  stable  as  the  prisoner's  mare ;  I  think  there 
is  sufficient  to  show  that  the  bailment  was  determined  by 
the  consent  of  the  parties ;  that  being  so,  it  is  as  if  the 
mare  was  originally  brought  to  Port's  stable  by  the  prose- 
cutor, and  the  prisoner  had  come  with  a  false  story,  and  by 
that  means  obtained  possession  of  her. 

Pattkson,  J. — I  think  this,  as  I  before  observed,  simply 
a  question  whether  Port  became  the  agent  of  the  prose- 
cutor. This  was  involved  in  the  question  left  to  the  jury. 
Although  not  put  into  Port's  possession  for  the  use  of  the 
prosecutor  at  the  time,  it  was  afterwards  ordered  that  the 
prisoner  was  not  to  have  the  mare  again.  Nevertheless, 
after  the  prosecutor  has  left,  the  prisoner  again  takes  her 
away.  The  whole  conduct  of  the  prisoner  shows  that  at 
the  time  he  could  have  nothing  to  do  with  her. 

Cbesswell  imd  Williams,  JJ.  concurred. 

Conviction  affirmed, 
c  2 
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1848. 

Saturday, 
Dec.  9. 
A  special  ver- 
dict, •*  Not 
g^uilty  of  steal- 
ing the  watchy 
but  guilty  of 
keeping  pos- 
session of  it,  in 
the  hope  of  re- 
ward, from  the 
time  he  first 
had  the 
watch/'  is  an 
acquittal,  upon 
a  charge  of 
larceny. 


The  Queen  v.  George  York. 


LARCENY. 


"  At  the  General  Quarter  Sessions  for  the  peace  for  the 
county  of  Northampton,  held  at  Northampton,  on  Wednes- 
day the  18th  day  of  October,  1848,  before  the  Most  Hon. 
Spencer  Joshua  Alwyne,  Marquis  of  the  county  of  North- 
ampton, Henry  Bame  Sawbridge,  Esq.,  the  Right  Hon. 
Robert  Vernon  Smith,  the  Hon.  Philip  Sydney  Pierrepont, 
Sir  Robert  Henry  Gunning,  Bart.,  and  others  their  fellows. 
Justices  of  our  said  lady  the  Queen,  assigned  to  keep  the 
peace  in  and  for  the  said  county  of  Northampton ;  George 
York,  then  late  of  the  parish  of  Boughton  in  the  said 
county,  labourer,  was  arraigned  upon  a  certain  indictment 
which,  in  the  first  count,  charged  him,  the  said  George 
York,  with  feloniously  stealing  at  Boughton  aforesaid, 
on  the  27th  day  of  June  in  the  twelfth  year  of  her  present 
Majesty'^s  reign,  one  silver  watch  of  the  value  of  5/.,  of 
Joseph  Warren ;  and  in  the  second  count,  with  receiving 
the  said  watch  well  knowing  the  same  to  have  been  felo- 
niously stolen.  The  prisoner  pleaded  Not  guilty  to  the 
said  indictment,  and  was  put  upon  his  trial  for  the  same. 
The  evidence  against  the  prisoner  seemed  to  prove  that 
he  had  found  the  watch,  and  had  subsequently  appropri- 
ated it  to  his  own  use,  and  the  question  thereupon,  sub- 
mitted by  the  counsel  for  the  prosecution  to  the  Court 
and  jury  was,  that  if  at  the  time  the  prisoner  found  the 
watch,  he  took  possession  of  it  with  a  view  of  stealing  it,  or 
if  he  found  the  watch  and  intended  to  detain  and  keep  it 
until  a  reward  was  paid  for  the  same,  then  the  prisoner  had 
committed  a  larceny.  The  jury,  after  hearing  counsel  on 
behalf  of  the  prisoner,  retired  to  consider  their  verdict,  and 
upon  their  return  into  court  delivered  a  special  verdict,  in 
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writing,  of  which  the  following  is  a  copy;  the  words  scored        1848. 
under  having   been  subsequently  added  by  the  jury  after   i^^. «.  Yo&k. 
explanation  by  the  Court   with  the  jury : — *  Not  guilty  of 
stealing  the  watch,  but  )^ilty  of  keeping  possession  of  it  in 
the  hope  of  reward /rom  the  time  he  first  had  the  watch, "" 

*^  The  second  count  was  abandoned  by  the  counsel  for  the 
prosecution,  and  the  jury  found  the  prisoner  on  that  count 
'  Not  guilty/  The  counsel  for  the  prisoner  then  moved 
the  Court  that  the  prisoner  should  be  forthwith  discharged, 
the  special  verdict  being  one  which  amounted  in  law  to  a 
verdict  of  acquittal.  The  Court  after  hearing  the  argument 
of  the  prisoner's  counsel,  and  also  the  counsel  of  the  prose^ 
cution  in  reply  thereto,  decided  that  the  verdict  amounted 
to  a  verdict  of  Guilty,  and  the  following  entry  was  made 
upon  the  record,  '^  Guilty ;  judgment  to  be  reserved  until 
the  next  sessions ;  in  the  mean  time  a  case  to  be  submitted 
to  the  Judges.  The  prisoner  to  be  admitted  to  bail  himself 
in  100/.,  and  one  surety  in  50/.,  conditioned  for  the  appear- 
ance of  the  said  George  York  at  the  next  sessions,  and  abide 
the  judgment  of  the  Court." 

Floods  for  the  prisoner,  having  stated  the  facts  as  they 
appear  in  the  case,  the  Court  called  upon 

Macaulay^  on  behalf  of  the  Crown.  It  was  the  prisoner'^s 
suggestion  that  he  had  found  the  watch,  and  there  was  no 
other  evidence  that  it  had  been  lost.  The  trial  throughout 
proceeded  upon  the  assumption  that  the  watch  had  been 
found  by  the  prisoner.  [Parhe^  B. — If  he  found  it,  how 
could  he  be  guilty  of  larceny !  ]  The  prisoner  having  kept 
the  watch  from  the  first  for  the  purpose,  not  of  restoring 
it  to  the  owner  without  any  reward,  but  of  turning  it  to 
his  own  profit,  and  this  being  specially  found  by  the  jury, 
the  Court,  under  the  circumstances,  considered  it  to  amount 
to  a  verdict  of  Guilty ;  it  appears  to  have  been  the  opinion 
of  the  jury  that  he  had  adopted  a  number  of  ingenious  tricks 
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1848.        in   order  to  get  possession  of  it  in  the  first  instance. 
Reo.  V,  York.  ^®  Cited  Reff.  V.  Peters  (a)  ;  JReg.  v.  Mole  (i). 

Pollock,  C.  B. — The  verdict  in  this  case  clearly  amounted 
to  "  Not  guilty." 

Parke,  B. — It  is  perfectly  clear  he  was  not  guilty  of  the 
ofience  of  larceny. 

Pattbson,  Cresswell,  and  Williams,  J  J.  concurred. 

Conviction  reversed. 

(a)  1  C.  &  K.  245.  (b)  1  C.  &  K.  417. 

See  Arch.  C.  L.  185,  9th  ed. 
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The  Queen  v.  James  Webb.  1848. 


Suiurdatft 

INDECENT  EXPOSURE.  d*c.  9. 

An  indecent 

The  prisoner  was  indicted  at  the  Middlesex  Sessions  for  a  ^^"  ^^t"^ 
nuisance.     The  following  is  the  form  of  the  indictment : —  an  offence  in- 

_,     .  ^  1^1^  Mt    '        ,%  A    dictibleatcom- 

The  jurors  for  our  lady  the  Queen,  upon  their  oath,  present  mon  Uw. 
that  James  Webb,  late  of  the  parish  of  St.  Margaret,  West-  ^J^'J  ^'^' 
minster,  in  the  county  of  Middlesex,  labourer,  on  the  2nd  ^^^^  *^*  ^^^^ 

.  persons  might 

day  of  October,  m  the  twelfth  year  of  the  reign  of  our  Sove-  have  seen. 
reign  lady  Victoria,  by  the  grace  of  God,  of  the  United  |.esOTcS*wh^ 
Kingdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  *^«  indictment 

,  ,  ,  .       .      i*  included  in 

the  Faith,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  statement 
the  county  aforesaid  (a),  a  certain  common  public  place,  court  m^iook 
within  a  certain  victualling  and  ale  house  there  situate,  ^^  ^^^  indict- 

,    -  ,  ment,  and,  if 

unlawfully,  wilfully,  publicly,  and  indecently  did  expose  and  bad,  reverse 
exhibit  his  private  parts,  naked  and  uncovered,  in  the  pre-     ^i^l^inan 
sence  of  Mary  Ann,  the  wife  of  Edward  Cherrill,  and  divers  indictment  for 

,  "^  an  mdecent 

Other  the  liege  subjects  of  our  lady  the  Queen,  then  and  exposure,  it  is 
there  being  for  the  space  of  divers,  to  wit,  ten  minutes,  to  jjie^^that 
the  great  damage  and  common  nuisance  of  the  said  Mary  ^' ^-  "^^}f^' 
Ann  Cherrill  and  divers  other  the  liege  subjects,*"  &c.  publicly,  and 

"  At  the  trial,  it  was  proved  by  the  prosecutrix  that  she  ttpMe°a/d 
was  taking  care  of  a  public-house,  and  standing  behind  the  f,^^!|'"  *^' 
bar,  through  which  there  was  a  public  passage  from  the  sence  of"  C. 
entrance-door  of  the  public-house  to  the  bar-parlour ;  that  other  liege 
he  conducted  himself  in  an  offensive  manner,  but  not  amount-  •"^i^cts*"  *«• 
ing  to  an  indecent  exposure,  and,  whilst  so  doing,  several 
persons  passed  to  and  fro ;  that  he  then  took  out  and  ex- 
posed his  private  parts  to  her,  and  thereupon  she  directly 
ran  off  and  told  her  husband ;  that  there  was  no  one  in 
sight  but  herself  at  the  time  when  she  saw  his  private  parts 
exposed.'*' 

(fl)  Sic.      . 


24  CASES   IN   THE   COURT   OP   CRIMINAL   APPEAL. 

1848.  "  Two  points  were  made  : — 

Rko.  r.  Webb.       *'  First,  that  an  indecent  exposure  in  the  bar  of  a  public- 
house  is  not  an  indictable  offence. 

*'  Secondly,  assuming  the  place  sufficient,  there  must  be 
more  than  one  person  present  at  the  time  of  the  exposure, 
or  the  offence  is  not  completed. 

•'  The  jury,  under  the  direction  of  the  Court,  found  the 
prisoner  Guilty,  subject  to  the  opinion  of  the  Judges.'* 

Clarhson^  for  the  prisoner,  submitted  that  the  indictment 
did  not  disclose  any  offence  in  law.  [Parke,  B.— That  is 
not  reserved  for  us.]  No,  but  the  objection  was  made  at 
the  trial.  [Parke^  B. — Then  upon  that  you  must  bring 
your  writ  of  error.]  In  order  to  make  the  offence  com- 
plete, it  is  necessary  that  the  exposure  should  be  in  an  open 
and  public  place,  or  to  the  people ;  and  that  the  exposure 
of  a  man  to  a  woman  is  no  offence,  unless  done  for  the 
purpose  of  insulting  her ;  and  then  it  is  an  offence  provided 
for  by  the  Vagrant  Act  (a).  Here  the  evidence  does  not 
disclose  that  others  were  present.  This  could  be  no  offence, 
unless  the  Court  was  prepared  to  say  that  a  man  relieving 
himself  in  the  street,  when  no  person  might  be  present,  was 
guilty  of  an  offence.  In  East,  P.  C.  p.  3,  after  treating  of 
other  indictable  offences,  the  author  proceeds  to  that  of 
open  immorality,  and  observes,  '^  Similar  to  these  are  all 
scandalous  and  open  breaches  of  morality  exhibited  in  the 
face  of  the  people,^'  and  instances  Sedley's  case  (6),  which 


(a)  By  5  Geo.  IV.  c.  83,  8.  4,  any  justice  of  the  peace  has  power  to  com- 
mit for  not  exceeding  three  months  with  hard  lahom:,  any  person  who  shaU 
wilfully,  openly,  lewdly,  and  obscenely  expose  his  person,  in  any  street,  road, 
or  public  highway,  or  in  view  thereof,  or  in  any  place  of  public  resort  with 
intent  to  insult  anv  female. 

(Jb)  1  Sid.  168.  The  defendant  was  indicted^that  he  did  expose  his  naked 
body  in  a  balcony,  in  Covent  Garden,  to  a  great  multitude  of  people,  and  there 
did  such  things,  and  spoke  such  words  (disclosing  the  particulars),  and  the 
indictment  being  openly  read  to  him  in  court,  the  justices  told  him,  that 
although  there  was  then  no  Star  Chamber,  they  would,  nevertheless,  let  him 
know  that  this  Court  [the  King's  Bench]  was  the  Ctutut  Morum  of  all  the 
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was  an  exposure  of  the  person  from  a  balcony  in  Co  vent-        1848. 

garden  Market.     This  case  is  also  referred  to  in  1  Hawk.  rbq.  •.  Wbbb. 

c.  26,  s.  4,  where,  in  speaking  of  that  which  is  an  offence,  it 

describes  it  under  the  words,  *'  All  open  lewdness,  grossly 

scandalous.**^     With  the  exception  of  Reg.  v.  Watson^  to 

which  he  would  immediately  refer,  there  were  only  two 

cases  in  point  to  be  found  in  the  books ;  the  one  just  cited, 

and  the  other  the  case  of  Reg.  v.  Crunden  (a)  :  there  the 

offence  consisted  in  the  exposure  of  a  person  who  went  to 

bathe  in  the  front  of  some  newly-erected  houses,  where 

persons,  before  the  erection  of  the  houses,  had  been  in  the 

habit  of  bathing  (b).     [Parke^  B.,  mentioned  the  case  of 

R^.  y.  Reubegard  {c)y  a  French  master,  and  tried  before 

him  at  York,  where  the  evidence  in  support  of  the  case  was, 

that  he  had  exposed  his  person  from  the  window  of  his 

apartment  to  a  woman  residing  opposite ;  but  there  was  no 

evidence  that  he  had  been  seen  by  any  other  person.     In 

which  case  his  Lordship  stated  he  was  of  opinion  that  an 

exposure  to  the  woman  only  was  not  sufficient,  and  left  it 

to  the  jury  to  say,  whether  the  transaction  could  be  seen  by 

King's  subjects,  and  that  it  was  high  time  to  punish  such  proftne  actions  per- 
petrated against  all  modesty,  &c.  The  defendant  confessed  the  indictment, 
and  was  sentenced  to  pay  a  fine  of  2000  marks,  be  imprisoned  one  week, 
without  bail,  and  to  give  security  fQr  his  good  behaviour  for  three  years. 
( 1  Keb.  620,  8,  C.)  It  appears,  from  observations  made  by  the  Court,  in 
Reg.  V.  Read,  1  Port.  98,  and  also  in  Re»  v.  Cmri,  Stra.  788,  that  Sedley 
also  committed  divers  assaults  upon  the  people. 

(a)  2  Camp.  89. 

(b)  M'Donald,  C.  B.,  in  giving  judgment,  observed,  *'  I  can  entertain  no  doubt, 
that  the  defendant  by  exposing  his  naked  person  on  the  occasion  alluded  to 
was  guilty  of  a  misdemeanour.  .The  law  will  not  tolerate  such  an  exhibition. 
Whatever  his  intention  might  be,  the  necessary  tendency  of  his  conduct  was 
to  outrage  decency,  and  to  corrupt  the  public  morals.  Nor  is  it  any  justifica- 
tion that  bathing  at  this  spot  might,  a  few  years  ago,  be  innocent.  For  any- 
thing that  I  know  a  man  might,  a  few  years  ago,  have  harmlessly  danced 
naked  in  the  fields  beyond  Montague  House,  but  it  vnll  scarcely  be  said,  that 
any  one  might  now  do  so  with  impunity  in  Russell  Square.  Whatever  place 
becomes  the  habitation  of  civilized  man,  there  the  laws  of  decency  must  be 
enforced." 

(e)  Not  reported. 
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1848.        persons  in  the  public  street,  and  if  so,  that  it  was  a  nui- 
Rxo.  V.  Webb,  s^uiee,  and  they  would  return  a  verdict  of  Guilty  under  his 

direction.  The  jury  found  him  Guilty,  and  his  Lordship 
passed  sentence  accordingly.]  A  person  might  be  so  cir- 
eumstanced  as  to  be  unable  to  avoid  subjecting  himself  to 
an  indictment,  if  this  indictment  was  to  be  upheld.  In 
Chit.  Bum^s  Jus.  p.  615,  under  ^'  Lewdness,'*^  it  is  said,  ^^  So 
in  general  all  open  lewdness,  grossly  scandalous,  is  punidi- 
able  at  common  law,**^  the  word  ''  open  '*'*  being  printed  in 
italics :  and  again,  it  says,  '^  An  indecent  exposure  of  the 
person  to  public  view  is  an  indictable  offence  at  common 
law.^  In  every  case  the  offence  spoken  of  as  indictable 
is  an  open  and  public  exposure.  la  Stephen^s  Commen- 
taries (a),  lewdness  is  stated  to  be  an  indictable  offence, 
'*  where  of  an  open  and  notorious  character .^^  [Pollock^ 
C.  B. — We  are  all  agreed  that  we  may  look  at  the  indict- 
ment, and  if  bad  we  are  bound  to  reverse  the  judgment ; 
and  if  we  can  confine  a  case  of  this  sort  to  a  question 
of  pleading,  it  is  much  better  to  do  so.  Cresswellj  J. — The 
words  of  the  indictment  are,  that  he  did  wilfully  expose  and 
exhibit.]  That  might  have  been  done  in  the  dark.  [  Cress- 
wellf  J. — What  is  meant  by  the  word  exhibit  ?]  It  is  de- 
rived from  exhabeo,  and  simply  means  to  have  out.  There 
is  nothing  inconsistent  with  the  words  of  the  indictment, 
that  the  prisoner  may  have  had  his  back  turned  towards 
the  prosecutrix.  [Cresswell^  J. — If  by  the  word  exhibit  is 
meant,  to  show ;  he  is  charged  to  have  shown  himself  to  the 
public]  The  indictment  does  not  allege  that  it  was  an 
exposure  to,  but  simply  that  it  was  an  exposure  in  the  pre- 
sence of  — ;  the  person  might  have  been  blind.  The  case 
of  Reg.  V.  Watson  (b)  has,  in  fact,  decided  this  question ; 
and  the  observation  there  made  by  the  learned  Judge  is 

(a)  VoL  iv.  p.  302. 

(b)  2  Cox,  C.  C.  376.     In  Reg.  v.  Watton,  the  indictment  contained  two 
counts.    The  first  charged  the  defendant  in  the  common  form,  with  an  expo- 
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particularly  &Yoiirable  to  the  prisoner's  case ;  he  observes  1848. 
^  The  general  rule  is,  that  a  nuisance  must  be  public ;  that  r»o.  v,  Webb* 
is,  to  the  injury  or  offence  of  several.  There  is  no  prece- 
dent of  such  an  indictment  as  the  present,  and  we  are  not 
inclined  to  make  one.^  All  that  can  be  made  of  the  pre- 
sent case  is,  that  he  exposed  hunself  to  one  person  in  a 
public  and  open  place,  if  a  passage  in  a  public-house  is  to 
be  deemed  a  public  and  open  place ;  if  not,  then  this  is 
certainly  no  ofience  indictable  at  common  law. 

Prendergatt  contra. — This  indictment  disclosed  an  indict- 
able off^ice ;  and  the  evidence  was  sufficient  to  convict  the 
prisoner  of  the  misd^neanour  as  charged.  The  indictment 
charged  that  in  a  certain  public-house,  ^^  within  a  certain 
victualling  and  ale  house  there  situate,^  that  is  to  say,  in 
a  public  place  in  a  public  inn,  a  place  where  every  man  has 
a  rig^t  to  go,  and  not  a  private  part  of  the  inn,  he  did  ex- 
pose and  exhibit  his  person ;  and  such  an  indecent  exposure 
of  his  person  in  such  a  place  is  an  interference  with  the 
rights  of  the  public.  iPoUoch,  C.  B.— The  word  "  inde- 
cent^ has  not  much  meaning  in  an  Act  of  Parliament.] 
The  word  in  itself  certainly  would  not  have  been  sufficient, 
but  here  it  is  connected  with  the  other  words — expose  and 
exhibit  his  person.  To  expose  may  mean,  simply  to  lay 
bare,  but  the  word  exhibit  means  something  more ;  it  means 
an  intention  that  other  persons  should  see  the  parts  so  laid 
bare.  The  exhibition  is  also  stated  to  have  been  public. 
In  Reg  v.  Crunden^  the  party  was  innocently  bathing, 
and  because  he  might  have  been  seen,  he  was  guilty  of  the 
offence:  for  the  law  intends  that  a  man  means  that  which 
is  the  natural  consequence  of  his  own  act.  The  case  of 
Reg.  V.  Watson  was  misconceived  in  form,  and  differs  al- 

•■re  of  hiB  person  in  Paddington  Church-yard,  in  the  sight  and  in  the  view 
of  one  L.  C,  in  the  said  public  place.  The  second  count  alleged  the 
offence  to  have  been  in  the  sight  of  divers  other  persons.  The  defendant  was 
found  guilty  on  the  first  count,  and  on  the  second  not  guilty.  Judgment  was 
arrested. 


28  CA8E8    IN   THE   COURT   OF  CRIMINAL  *  APPEAL. 

1848.        together  from  the  present.     The  charge  there  was,  that 
Rbo.  v.  Wbbb.  ^^   "  ^^^  expose  his  person  to  L.  P.,   to  the  injury  and 

corruption  of  the  morals  of  the  said  L.  P."  That  is  no 
offence  at  all.  That  which  shocks  the  morals  alone  is  not 
indictable,  but  that  which  shocks  public  decency,  and  in  any 
way  deprives  the  public  of  the  free  exercise  of  those  rights 
to  which  they  are  intitled,  is  indictable.  It  is  no  indictable 
offence  to  corrupt  the  morals  of  a  particular  woman,  that  is 
no  public  offence ;  but  this  is  clearly  an  invasion  of  the  public 
rights,  and  is  stated  to  be  done  to  the  nuisance  of  the  public. 
[Parke,  B. — Not  so ;  to  the  nuisance  of  **  divers"  may  mean 
two  or  three.  A  matter  is  indictable  as  a  nuisance  because 
it  may  be  a  nuisance  to  all  the  Queen'^s  subjects.  Williams^ 
J. — An  indictment  against  a  common  scold  concludes  ''to 
the  nuisance  of  divers  the  liege  subjects."]  That  is  so,  and 
supports  the  present  case.  Here  the  indictment  clearly 
shows  an  infringement  of  the  public  rights.  Suppose  a 
person  in  Cheapside,  or  any  other  public  street,  to  expose 
himself  at  the  window  of  his  house  in  broad  day-light,  and 
that  only  one  person  should  be  passing  at  the  time  and  see 
him,  there  could  be  no  doubt  he  would  be  liable  to  an  in- 
dictment. [Po/focA,  C.  B. — The  ordinary  form  of  indict- 
ment does  not  make  it  necessary  that  you  should  prove  an 
actual  view.  It  is — "  in  the  presence  of  divers  liege  subjects, 
&c.,  and  within  sight  and  view  of  divers  other  liege  subjectB,^ 
that  would  import  that  the  parties  were  not  blind.  The 
offence  could  not  take  place  in  the  presence  of  a  number  of 
patients  in  the  Blind  Asylum.  Patteson,  J. — The  general 
fonn  of  the  indictment  is  "  did  expose  to  the  view  of,"  &c., 
why  not  follow  the  ordinary  form  ?]  Archbold^s  forms  have 
not  received  any  public  approbation,  nor  are  they  to  be 
considered  as  law  (a).  [PoUockj  C.  B. — In  the  statement  of 
any  offence  in  an  indictment,  the  words  used  must  be  such 

{a)  Pollock,  C.  B.,  in  answer  to  this  observation,  observed,  **  Generally 
speaking,  Mr.  Archbold's  publications  are  remarkable  for  their  accuracy,  and 
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as  to  show  clearly  that  the  ofTence  has  been  committed,  1 848. 
and  not  words  which  by  a  fair  and  reasonable  construction  r,g.  v.  Wxbb. 
may  not  import  any  offence.  **  Within  sight  and  view  ^  im- 
ports that  the  parties  might  see,  but  this  does  not  disclose 
that  the  parties  were  capable  of  seeing.  The  person  may 
liave  taken  particular  pains  that  the  act  should  not  have 
been  done  within  sight  and  view  of  any  other  person — ^he 
may  have  been  assiduously  careful  not  to  offend  any  other 
person  for  anything  that  appears  on  the  face  of  the  indict- 
ment. I  do  not  attach  to  the  words  expose  and  exhibit  any 
precise  legal  meaning.  It  is  consistent  with  this  indictment, 
that  even  the  woman  herself  may  not  have  seen  his  person, 
although  the  act  was  done  in  her  presence.]  A  person 
cannot  be  said  to  have  exposed  a  thing  in  the  presence  of 
another  who  had  never  seen  it.  The  meaning  of  the  word 
is,  that  the  prisoner  did  all  that  was  necessary  to  enable 
the  party  to  see. 

darkson^  in  reply. — The  case  of  an  exposure  at  the  win- 
dow in  a  public  street  do^  not  apply.  The  distinction 
being,  that  there,  other  parties  might  have  seen.  Here  it 
was  otherwise.  The  question  really  is,  whether  there  was 
any  opportunity  for  any  other  person  to  see.  There  is 
nothing  upon  the  face  of  the  case  to  show,  that,  either  in 
the  intention  of  the  party  or  in  the  act  done,  any  other  per- 
son might  have  seen. 

Pollock,  C.  B. — It  appears  to  me  that  the  conviction 
ought  not  to  have  taken  place.  It  is  not  necessary  to  de- 
cide whether  this  indictment  b  sustainable  or  not,  nor  whe- 
ther it  is  bad  in  arrest  of  judgment :  though  in  passing  I 
may  say  it  would  be  better  to  follow  the  established  prece- 
dents, and  not  adopt  new  forms.  In  Reg.  v.  Watson  there 
were  two  counts,  the  first  charging  the  offence  as  being  in 
the  sight  of  one  person,  the  other  as  being  in  the  sight  of 

I  know  no  person  who  has  contributed  more  to  the  profession,  by  his  great 
diligence  and  learning." 
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1848.        divers  persons — and  it  was  decided,  there  being  actual  proof 
Reg.  v.  Webb.  ^^^  ^^  ®^®  person  being  present,  that  there  ought  to  have 

been  an  acquittal  upon  the  second  count.  Upon  the  first,  the 
judgment  was  arrested.  In  the  present  case  it  is  shown 
that  only  one  person  was  present ;  and  therefore  striking 
out  of  the  indictment  all  that  was  not  proved,  it  comes 
precisely  within  Watson's  case,  and  according  to  that  case 
the  prisoner  ought  to  have  been  acquitted. 

Parke,  B. — The  question  is  not  now  whether  the  indict- 
ment is  bad  or  good.  I  am,  however,  disposed  to  think  the 
words  of  the  indictment,  that  he  exposed  and  exhibited 
himself,  to  mean,  in  the  sight  of  the  party ;  and  therefore 
I  am  disposed  to  think  the  indictment  good ;  but  if  you 
strike  out  all  that  was  not  proved,  it  comes  within  Wat- 
son's case,  and  is  therefore  an  exposure  only  to  one  person, 
and  not  an  indictable  offence. 

Patteson,  J. — I  adhere  to  Watson^s  case,  and  it  there- 
fore follows,  that  case  being  rightly  decided,  that  the  words 
''  other  persons*'  are  material,  and  not  being  proved,  the 
indictment  fails.  Strike  out  these  words,  and  it  is  Wat- 
son's case  over  again.  I  am  disposed  to  think  it  a  good 
indictment. 

Cresswell,  J. — I  should  be  very  reluctant  to  say  this  was 
a  bad  indictment.  The  evidence,  however,  was  not  sufficient 
to  support  it. 

WiLLLiMs,  J. — Strike  out  the  words  "  not  proved,'**  and 
it  is  precisely  Watson's  case,  which  I  think  good  law. 

Conviction  reversed. 


In  Reg.  v.  Read,  1  Fort.  98,  which  was  an  action  for  printing  a  lasd- 
Tioos  and  obscene  libel,  bat  which  was  not  directed  against  any  particular 
person,  Powell,  J.,  observed :  **  There  is  no  law  to  punish  this  offence ;  I  wish 
there  was,  but  we  cannot  make  law ;  it,  indeed,  tends  to  the  corruption  of  good 
manners,  but  that  is  not  sufficient  for  us  to  punish  it.''  And  he  there  also 
refers  to  Ladp  Purbeck*t  case,  when  the  Star  Chamber  quashed  the  indictment 
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beciiue  it  was  for  mattert  of  bawdry.  (See  Pop.  208.)  The  case  of  Reg.  ▼.         1-848. 
Bead  appears,  however,  to  have  been  overruled  in  Rex  v.  CWr/,  Stra.  788. 


See  the  judgment  of  Fortescne,  J.,  in  that  case.     To  what  extent,  and   ^•®*  ••  W«bb. 

in  what  cases,  the  Court  of  Queen's  Bench  may  be  the  euetoe  morum  of 

all  the  King's  subjects,  and  have  the  superintending  of  cases  emUra  bomoe 

Morift,  is,  from  the  cases,  very  undefined;   it  may,  however,  be  perhaps 

gathered  from  them,  that  no  indictment  will  lie  where  the  act  is  not  publicly 

done,  or  so  done  in  private  that  it  might  become  public    See  also  Reje  v. 

DeUnaif  3  Burr.  U37 ;  Rex  v.  GaUard,  1  Sess.  Ca.  231 ;  4  Blaek.  Com.  64. 
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HILARY  TERM, 

IN 

THE  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 

CORAM 

Lord  Denman,  C.  J.,  Alderson,  B., 

Parke,  B.,  Coleridge,  J., 

COLTMAN,  J. 


1849. 

Saturday, 

Jan.  20. 
In  an  indict- 
ment  upon  the 
sUt.  7  WiU. 
IV.  &  1  Vict. 
0.  36,  8.  26, 
against  a  per- 
son employed 
under  the  post 
office,  for  se- 
creting letters, 
it  is  not  neces- 
sary to  set  oat 
the  purpose  for 
whidi  he  se- 
creted them. 

The  act  of 
secreting  a 
letter  hy  such 
a  person, 
coupled  with 
an  intention  to 
deprive  the 
owner  of  the 
property,  is  a 
larceny. 

fiem6/«,Upon 
a  case  reserved, 
the  Court  will 
not  entertain  a 
question  as  to 
a  matter  of 
error  upon  the 
record — the 
Court  not  heing 
constituted  for 
that  purpose. 


The  Queen  v.  Robert  Wynn. 
Case  reserved  by  the  Honourable  Baron  Piatt. 

SECRETING  LETTERS. 

'^  The  prisoner  was  tried  before  me,  on  the  23rd  August 
last,  at  the  Central  Criminal  Court,  on  an  indictment 
charging  him  with  stealing,  whilst  employed  in  the  Post 
Office,  two  post  letters,  containing  one  half-crown,  one 
sixpence,  three  postage  stamps,  and  three  sovereigns,  the 
property  o£  her  Majesty's  Postmaster-General.  He  was 
employed  in  the  Post  Office,  and  his  duty  was  to  open  the 
bags  brought  to  the  particular  table  at  which  he  was  placed, 
take  out  the  letters,  and  separate  them.  The  Scarborough 
bag,  which  contained,  amongst  others,  the  two  letters  de- 
scribed in  the  indictment,  was  brought  to  his  table. 

^*  He  opened  it,  took  out  all  the  letters,  and  put  them  on 
the  table  before  him.  Twenty  or  thirty  bags  were  opened 
on  the  same  table,  by  the  prisoner,  at  the  same  time ;  and 
the  letter  bills  of  the  several  bags  were  by  him  spread  before 
him  on  the  table.  It  then  became  his  duty  to  separate  the 
registered  letters  and  unpaid  letters  from  the  unregistered 
paid  letters,  fold  the  registered  letters  in  the  bills,  and 
place  them  in  a  drawer. 

*^  In  the  course  of  the  separation,  he  put  two  of  the  unre- 
gistered letters  on  one  of  the  letter  bills,  and  some  of  the 
registered  letters  in  their  respective  bills  in  the  drawer, 
from  which  he  afterwards  gave  them  to  the  Register  Clerk 
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to  check  the  bills  containing  them.     He  afterwards  put  the        1849. 
rest  of  the  registered  letters  in  the  drawer,  and  carried  them,        hmq.v. 
when  collected,  to  the  register  clerk.    When  he  had  done  so,        Wynk. 
he  returned  towards  his  table,  and  went  to  a  water-closet. 
He  was  observed  to  hold  in  his  hand  what  appeared  to  be  a 
biU  folded  over  letters — was  followed,  and  after  he  had 
placed  himself,  with  his  breeches  down,  on  the  seat  of  the 
water-closet,  was  observed  to  put  his  hand  between  his 
legs.     He  was  immediately  taken  into  custody.     On  his 
coming  from  the  water-closet,  the  two  letters,  sealed  and 
unopened,  laid  on  the  paper  contained  in  the  pan. 

^^  It  appeared  in  evidence  that  if,  through  neglect,  the 
letters  were  not  accurately  sorted,  the  person  guilty  of  such 
neglect  was  liable  to  be  punished. 

^^  The  Jury  found  that  the  prisoner,  having  committed  a 
mistake  in  the  sorting  of  the  letters  in  question,  secreted 
them  in  the  water-closet,  in  order  to  avoid  the  supposed 
penalty  attached  to  such  mistake. 

**'  Upon  this  verdict  the  judgment  has  been  respited. 

**  The  evidence  adduced  on  the  trial  will  be  found  in  page 
476  of  the  shorthand- writer's  notes  for  the  Tenth  Session, 
sent  by  the  Corporation  of  London  to  the  Judges.**^ 

BaUantyne^  for  the  prisoner.  In  the  case  reserved,  no 
mention  was  made  of  the  Act  of  Parliament  under  which 
the  prisoner  was  indicted,  nor  was  the  attention  of  this 
Court  sufficiently  directed  to  the  nature  of  the  indictment. 
The  statement  of  the  case  might  lead  to  error  in  their 
Lordships*  minds,  for  from  that  it  would  appear  that  the 
prisoner  was  simply  charged  with  stealing ;  whereas  he  was 
indicted  under  the  7  Will.  IV.,  &  1  Vic.  c.  36,  s.  26  (a), 

(«)  7  W.  IV.  &  1  Vict.  c.  36,  8.  26,  Whereby  it  is  enacted,  "  that  every 
person  employed  under  the  Post  Office,  who  shall  steal,  or  who  shall  for  any 
purpoae  whatever,  embezzle,  secrete,  or  destroy  a  post  letter,  shall,  in  England 
and  Ireland,  be  guilty  of  felony,  and  in  Scotland,  of  a  high  crime  and  offence ; 
and  shall,  at  the  discretion  of  the  court,  be  transported  beyond  the  seas  for 
the  term  of  seven  years,  or  be  imi)risoned  for  any  term  not  exceeding  three 

VOL.  I.  D 
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1849.       and  the  indictment  contained  two  counts,  which  it  was 
Z~  neoeBBary  to  bring  under  the  consideration  of  the  Court. 

Wtnn.  The  one  charging  a  steajing,  and  the  other  a  secreting  the 
letters.  The  finding  of  the  Jury  negatived  a  felonious 
intent ;  for  they  found  that  the  prisoner,  having  made  a 
mistake  in  assorting  the  letters,  secreted  them  in  the 
water-closet,  in  order  to  avoid  the  penalty ;  and  the  ques- 
tion was,  whether  such  a  verdict  amounted  to  a  verdict  of 
Guilty.  He  submitted,  first,  whether  this  would  amount 
to  a  stealing  at  common  law ;  for,  unless  it  did,  the  inser- 
tion of  the  word  ^^  secrete  ^  in  the  statute  would  not  assist 
the  prosecution,  for  the  secreting  must  be  efmdem  generis 
with  the  stealing ;  therefore,  if  the  act  did  not  at  common 
law  amount  to  a  stealing,  the  finding  of  the  jury  would 
not  authorize  a  conviction  for  larceny.  What  constitutes 
a  larceny  has  been  fully  settled  in  JReg,  v.  Jones  (a),  and 
Reg.  V,  Privett  (6),  in  which  cases  all  the  authorities  were 
fully  brought  before  the  Court ;  he,  therefore,  considered 
those  cases  as  having  settled  the  law  upon  the  subject,  and 
admitted  that  here  there  was  a  benefit  to  be  derived  by  the 
party.  But  there  was  a  palpable  distinction  between  those 
cases  and  the  present.  In  all  the  cases  where  it  had  been 
said  that  lucri  causd  was  not  necessary,  there  had  been  a 
clear  taking,  a  distinct  separation  from  the  owner  of  the 
goods  alleged  to  have  been  stolen ;  here  there  was  no  ori- 
ginal tre^ass  committed,  for  the  property  came  legally 
into  the  possession  of  the  prisoner.  If  a  servant,  who  had 
the  charge  of  a  library,  were  to  take  a  book  out  of  it,  con- 
trary to  his  master'^s  orders,  and  to  dirty  that  book  or 
otherwise  injure  it,  and  then,  in  order  to  prevent  his  mas- 
ter's knowledge  of  the  fact,  and  to  shield  himself  from  the 

yean    and  if  any  such  post  letter  so  stolen  or  embezzled,  secreted  or  destrvyed, 
shall  contain  therein  any  chattel ,  or  money  whatsoever,  or  any  valuable 
security,  every  such  offender  shall  be  transported  beyond  the  seas  for  life." 
(a)  1  Den.  C.  C.  188.  (b)  1  Den.  C.  C.  193. 
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consequenceB  of  hiB  misconduct,  were  to  doBtroy  it,  he  would  1849. 
scarcely  be  held  guilty  of  larceny.  Here  the  party  is  not  r^^Tt! 
even  found  to  have  destroyed  the  property,  but  merely  to  Wrim. 
have  secreted  it ;  so,  if  the  servant  had  merely  put  the  book 
out  of  the  way»  if  he  had  merely  secreted  it,  in  order  to 
prevent  detection  of  the  injury,  it  would  clearly  be  no  felony. 
Taking  what  is  laid  down  in  Meg.  v.  Privett^  and  Reg.  v. 
Jone$y  as  a  definition  of  the  requisites  necessary  to  con- 
stitute larceny,  it  is  submitted  that  the  present  case 
does  not  amount  to  that  offence  (a).  [Parke^  B. — How 
can  any  question  be  raised  on  the  count  for  secreting!  it  is 
the  very  word  made  use  of  in  the  Act  of  Parliament.]  The 
secreting  must  be  gtudem  generis.  [Alderson^  B. — The 
statute  relates  to  a  secreting  in  any  way  whatever.]  Still 
that  secreting  must  be  for  an  illegal  purpose.  [Lord  Den- 
man,  C.  J. — We  must  construe  the  Act  of  Parliament  with 
reference  to  the  offence  against  the  Post  Office  authorities ; 
with  them  the  offence  of  secreting  letters  is  very  common.] 
It  did  not  appear  from  the  finding  of  the  Jury  that  the  pri- 
soner ever  intended  to  take  the  letters  out  of  the  entire 
dominion  of  the  Post  Office  authorities.  Nor  did  it  appear 
that  he  secreted'them  for  that  purpose,  or  for  the  purpose 
of  destructicMi.  [Alderson^  B. — Perhaps  a  better  argument 
might  be  raised  upon  the  42  Geo.  III.  c.  81,  s.  4  (&.)]     The 

(a)  In  Riff  V.  Privettf  it  is  said,  that  taking  an  article  knowingly  and  a- 
gaintt  the  wiU  of  the  owner,  and  without  colour  or  title  of  authority,  with 
intent  not  to  take  temporary  possession  merely,  and  then  abandon  it  (which 
would  not  be  larceny),  but  to  take  the  entire  dominion  over  it,  was  lar- 
oeny ;  and  that  it  made  no  difference  that  the  taking  was  not  lucri  eautd,  or 
that  the  object  of  the  prisoner  was  to  apply  the  things  stolen  in  a  way  which 
was  against  the  wish  of  the  master  but  might  be  beneficial  to  him ;  Erie,  J., 
and  Piatt,  B.,  eomtra,  were  of  opinion,  that  it  was  not  a  larceny,  as  there  was 
BO  intention  to  deprive  the  owner  of  his  property  in  the  goods, — others  of 
the  Judges  would  have  doubted  had  this  been  res  integra. 

Piatt,  B.  (who  was  present  at  the  hearing  of  the  principal  case,  by  request 
of  the  court),  observed,  that  Riff,  v.  Privett  was  not  argued  by  counsel. 

(6)  By  42  Geo.  III.  c.  81,  s.  4,  it  is  enacted,  "If  any  person  or  persons 
shall  wilfully  secrete,  or  detain,  or,  being  required  to  deliver  up  by  any  deputy, 
clerk,  agent,  letter-carrier,  post-boy,  rider,  driver,  or  guard,  of  any  mail  coach, 

D  2 
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1849.  words  there  are  different  from  those  in  the  7  Will.  IV.  &  1 
jj^^  ^  Vict. ;  the  word  secrete  is  there  used,  but  it  applies  to  a 
Wynn.  secreting  with  a  view  to  a  reward.  [Aldersotiy  B. — Is  it 
not  a  gain  to  the  person  not  to  be  detected !]  Certainly, 
a  benefit  was  to  be  derived,  and  therefore  it  must  be  ad- 
mitted that  it  came  within  the  principle  of  the  decided 
cases.  He,  however,  submitted  that,  notwithstanding  the 
ordinary  impression  which  would  arise  as  to  the  prisoner'^s 
intention,  from  the  fact  of  his  having  deposited  the  letters 
in  the  water-closet,  the  Court  would  not  import  anything 
more  into  the  case  than  was  found  by  the  Jury,  and  there- 
fore the  Court  could  not  say  this  was  intended  as  a  final 
disruption.  Suppose  it  had  been  found  that  the  prisoner 
had  put  the  letters  in  a  box,  and  locked  them  up !  [Parkey 
B. — He  might  have  done  so  in  order  to  take  care  of  them. 
Coleridge,  J. — Supposing  he  had  merely  secreted  the 
letters  for  an  hour,  would  not  that  have  been  enough? 
The  delivery  of  a  letter  being  delayed  for  an  hour  may  be 
a  matter  of  very  serious  importance.]  The  secreting  must 
be  for  some  purpose  or  other  within  the  meaning  of  the 
statute  ;  and,  in  order  to  discover  the  meaning,  it  is  neces- 
sary to  look  to  the  other  words  of  the  Act,  and  then  it 
appears  that  it  must  be  a  secreting  for  the  purpose  of  steal- 
ing or  embezzling.  [Lord  Denman^  C.  J. — We  have  no 
doubt  but  that  this  is  a  secreting  within  the  statute.  AU 
derson,  B. — That  is  perfectly  clear,  and  I  have  a  strong 

or  any  other  officer  or  person  whatsoever  employed  or  to  be  employed  in  any 
business  relating  to  the  Post  Office,  shall  refuse  or  wilfully  neglect  to  deliver 
up  any  mail  or  bag  of  letters  sent  or  conveyed,  or  made  up  in  order  to  be  sent 
or  conveyed  by  the  post,  or  any  letter  or  letters,  packet  or  packets,  sent  or 
conveyed  by  the  post,  or  put  for  that  purpose  into  any  Post  Office,  or  house, 
or  place  for  the  receipt  or  delivery  of  letters  or  packets,  sent  or  to  be  sent  by 
the  post,  and  which  letter  or  letters,  packet  or  packets,  bag  or  mail,  of  letters, 
shall  have  been  found,  or  picked  up  by  the  same,  or  any  other  person  or  persons, 
or  shall  by,  or  through  accident  or  mistake,  have  been  left  with,  or  at  the 
bouse  of  the  same,  or  any  other  person  or  persons ;  each  and  every  person 
and  persons  so  offending  shall  be  deemed  and  taken  to  be  guilty  of  a  misde- 
roeanour,  to  be  punished  by  fine  and  imprisonment.'' 
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impreadon  that  it  is  a  stealing.]  Still  the  finding  would  1849. 
be  bad  upon  this  indictment,  as  it  ought  to  state  for  what  Rg^.  v. 
purpose  the  secreting  took  place.  [Lord  Denman,  C.  J. —  Wynk. 
For  any  purpose  whatever.]  But  on  the  face  of  the  indict- 
ment no  purpose  whatever  is  stated.  [Lord  Denman^  C.  J. 
— We  do  not  know  how  that  may  be,  we  have  not  the  in- 
dictment here  (a.)]  Where  the  words  of  an  Act  of  Par- 
liament are  general,  the  charge  in  the  indictment  ought  to 
be  worded  in  as  specific  a  form  as  possible,  in  order  that 
the  parties  may  fully  know  the  nature  of  the  charge,  and 
prepare  to  meet  it.  [Coleridge,  J. — If  it  is  a  matter  of 
error  upon  the  record,  we  cannot  go  into  it ;  we  are  not  a 
Coxat  constituted  for  that  purpose.  Parhe^  B. — The  ques- 
tion here  is,  whether  the  secreting  is  a  larceny.]  He  sub- 
mitted that  it  was  not.  In  order  to  make  this  a  larceny, 
the  doctrine  laid  down  in  the  cases  cited  must  be  extended, 
for  in  all  those  cases  an  absolute  separation  of  the  property 
had  actually  taken  place ;  here  there  had  been  no  separation. 
[Cohman,  J. — You  admit  that  if  the  jury  had  found  he 
intended  to  destroy  the  letters,  that  would  have  been  a 
felony.  Alderton^  B. — Here  I  take  the  finding  to  be,  that 
the  party  took  the  letters,  intending  to  make  away  with 
them.]  He  submitted  that  was  not  so,  the  Court  could  not 
import  the  intention  to  destroy,  the  Jury  having  merely 
found  that  he  secreted  the  letters.  The  words  secrete  and 
destroy  were  both  used  in  the  statute ;  and,  therefore,  se- 
creting and  destroying  were  to  be  regarded  as  dbtinct 
offences. 

Clarhsofiy  for  the  Grown,  was  not  called  upon. 

Lord  Dbnman,  C.  J. — In  the  first  place,  as  to  whether 
this  is  a  secreting  within  the  statute.  I  have  no  doubt 
whatever  that  it  b,  although  no  purpose  is  stated.  The 
Act  of  Parliament  is  clear,  and  applies  to  a  certain  class  of 

(a)  See  Reg.  y.  Webb,  ante,  p.  26. 
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1849.  persons  filling  offices  of  trust,  and  who,  from  their  dealing 
rboTt!  ^^^  ^®  P^*  Office  letters,  have  at  various  times  almost  all 
WTKif.  the  property  of  the  country  in  their  hands.  They  are  not 
placed  upon  the  same  footing  with  ordinary  parties  who 
may  be  guilty  of  larceny.  The  statute  was  expressly  passed 
for  the  protection  and  safety  of  property  submitted  to 
them ;  and  therefore  they  are  not  to  secrete  any  letter  for 
any  purpose  whatever.  It  was  not,  therefore,  neoeasary 
to  set  out  the  purpose.  The  prosecutor  might  be  ignorant 
of  the  purpose,  and  therefore  any  purpose  was  sufficient. 
This  is  in  accordance  with  the  decision  of  the  Court  of 
Queen^s  Bench  in  Reff.  v.  Douglass  (a),  where  the  party, 
holding  office  in  India,  was  charged  under  the  statute  (6) 
with  receiving  certain  moneys  as  a  gift  and  present,  without 
stating  to  whose  use ;  the  words  of  the  statute  being,  *'  to 
the  use  of  any  person  whatever.*^  There  it  was  held  not 
to  be  necessary  to  state  to  whose  use  the  money  was  re- 
ceived. So  here  the  words  of  the  statute  being  ''every 
person  employed  under  the  Post  Office  who  shall  steal,  or 
who  shall,  for  any  purpose  whatever,  embezzle,  secrete,  or 
destroy  a  post  letter,  shall  be  guilty  of  felony.*"  It  is  not 
necessary  to  state  for  what  purpose.  That  is  a  case  pre- 
cisely in  point.  The  purpose  in  this  case  is  altogether  im- 
material with  respect  to  the  larceny.  Looking  at  all  the 
circumstances,  I  am  clearly  of  opinion  that  an  act  of  larceny 
was  committed.  The  Jury  found  that  the  man  retired  to  a 
private  place  with  the  letter  he  had  taken,  and  dropped  it 
in  such  a  way,  that  in  all  human  probability  it  would  have 
disappeared  in  a  short  time,  and  that  for  the  purpose  of 
avoiding  a  detection  of  his  misconduct.  We  cannot  help 
seeing  that  the  Jury  were  of  opinion  that  the  letter  was 
secreted  in  such  a  manner,  that  the  owner  would  have  been 
in  a  short  time  deprived  of  his  property, — the  object  was 

(o)  II  Jur.  925.  16.  L.  J.  N  S.  M.  C.  117,  S,  C.    (6)  33  Geo.  III.  c.52.  s.  62. 
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to  avoid  the  penalty.  I  am  of  opinion  the  indictment  is  1849. 
good  without  the  statute ;  if  there  had  been  only  the  one  ^^^  ^ 
count  for  stealing  it  would  have  been  sufficient.  The  09-  Wtnn. 
portaoit  took  place  the  instant  he  dropped  the  letters. 

Parks,  Aldrbson,  B  B.,  Colrridgr,  Coltman,  J  J.«  con- 
curred. 

As  to  the  general  application  of  the  principle  of  efuidem  generii.  In 
Smtdimtm  y,  Brtaek,  7  B.  &  C.  100,  Lord  Tenterden,  C.  J.,  in  deciding  upon 
the  words  of  Uic  statute  29  Car.  11.  c.  7, "  no  tradesman,**  &c., "  or  other  person, 
or  persons/'  &c.,  said,  that  where  general  words  follow  particular  ones,  tht 
rule  is  to  construe  them  as  applicable  to  persons  efutdem  gemrii,  and  that  the 
statute,  therefore,  did  not  apply  to  the  drifcr  of  a  stage  coach.  In  the  Arek* 
bUkop  qf  CwUerburjf'i  case,  2  Rep.  46,  b.,  it  is  said,  that  the  general  words 
of  a  statute  beginning  with  inferior  persons,  as  abbots,  priors,  &c.,  do  not 
extend  to  superior  persons,  as  bishops,  Ike.  So  where  an  Act  of  Edw.  VI. 
enacted  that  all  monasteries,  ooUeges,  &c.,  which  should  be  dissolved,  relin- 
quished,  forfeited,  given  up,  &c.,  or  by  any  other  mearu  come  to  the  King, 
should  be  vested,  &c.,  in  the  actual  possession  of  the  King ;  and  the  College 
of  Maidstone  subsequently  came  to  the  King  by  Act  of  Parliament,  it 
was  held  not  to  be  ¥Fithin  the  statute  Edw.  VI.,  for  the  words,  any 
other  meangt  were  intended  of  any  other  inferior  means,  as  dissolution,  &c., 
and  could  not  be  extended  to  an  Act  of  Parliament,  which  was  the  highest 
manner  of  conveyance  that  conld  be.  {lb.)  It  has,  however,  since  been 
held  that  a  distolution  by  Act  of  Parliament  is  vnthin  that  statute,  and 
that  the  words, "  any  other  meant,**  include,  as  well  a  coming  by  Act  of  ParHa* 
ment,  aa  by  any  other  way.  See  cases  cited,  t^.  notes  C.  H.  In  an  Act  of 
Parliament,  imposing  duties  on  copper,  brass,  pewter,  tin,  and  all  other  metale 
not  enmmeratedf  gold  and  silver  are  not  included.  C^her  v.  Holmee,  2  B.  & 
Ad.  592. 

It  is  dear,  that  in  aU  statutes  the  general  words  must  be  governed  by  the 
preceding  particular  words ;  otherwise,  the  particular  words  would  be  entirely 
inoperative.  But  the  difficulty  is,  after  all,  in  deciding,  whether  the  matter 
or  thing  sought  to  be  introduced  under  the  general  words  is  of  the  same  class 
or  genus  with  the  particular  words  used ;  and  this  must,  in  reality,  depend 
upon  the  law  of  association  of  ideas.  In  Bac.  Ab.  "  Statute  "  (I.)  6,  citing 
Plowden,  it  is  said,  **  In  order  to  form  a  right  judgment,  whether  a  case  be 
within  the  equity  of  a  statute,  it  is  a  good  way  to  suppose  the  law-makcr 
present,  and  that  you  have  asked  him  this  question.  Did  you  intend  to  com- 
prehend  this  case  ?  Then  you  must  gite  yourself  such  an  answer,  as  you 
imagine  he,  being  an  upright  and  reasonable  man,  would  have  given."  See 
also  Chit.  Bum's  J.  "  Statutes,"  s.  6 ;  1  BIk.  Com.  87 ;  Dyer,  109,  pi.  38 ; 
Reg,  T.  Neville,  8  Q.  B.  452;  Kitchen  ▼.  Shaw,  6  Ad.  A  E.  729;  Reg.  v. 
Shmrtridge,  1  D.  &  L.  855  ;  and  see  PhUlipt  v.  Barber,  5  B.  &  A.  164 ;  Alt- 
wood  V.  Mannings,  7  B.  &  C.  278. 

Whether  general  words  in  an  Act  of  Parliament  will  extend  to  another  Act 
of  later  date,  see  2  Rep.  47  a,  note  L. ;  i:a.  Ab.  "  Statutes  '*  (I.)  3. 
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Saturday, 
/oil.  20. 
In  t  tannery, 
certain  skins 
had  been 
dressed,  the 
wages  for 
dn^sing  paid, 
and  the  skins 
deposited  in  a 
warehouse. 
The  prisoner, 
afterwards, 
clandestinely 
removed  those 
sldns  and  car- 
ried them  away, 
'wUh  intent  to 
deliver  them  to 
tke/breman, 
and  get  paid 
for  them  ae  if 
they  were  hie 
otem  work,* 
Held,  not  a 
larceny. 

To  constitnte 
larceny  there 
must  be  an  in- 
tention, without 
any  colour  of 
right,  to  de- 
prive the  owner 
of  the  entire 
property. 

Semble, 
the  Court  will 
not  (except, 
perhaps,  under 
extreme  cir- 
cumstances) 
send  back  a 
case  for  amend- 
ment under  the 
11  &  12  Vic. 
c.  78,  s.  4. 


The  Queen  r.  Wiluam  Hollow  ay. 
LARCENY. 

The  following  case  was  stated  for  the  consideration  of 
the  Judges  by  the  Recorder  of  Liverpool. 

"  The  prisoner,  William  Hollo  way,  was  indicted  at  the 
General  Quarter  Sessions,  holden  in  and  for  the  bdrough 
of  Liverpool,  on  December  4th,  1848,  for  stealing  within 
the  jurisdiction  of  the  Court  120  skins  of  leather,  the  pro- 
perty of  Thomas  Barton  and  another. 

^^  Thomas  Barton  and  another  were  tanners,  and  the  pri- 
soner was  one  of  many  workmen  employed  by  them  at  the 
tannery  in  Liverpool  to  dress  skins  of  leather.  The  skins, 
when  dressed,  were  delivered  to  their  foreman,  and  every 
workman  was  paid  in  proportion  to  and  on  account  of  the 
work  done  by  himself.  The  skins  of  leather  were  after- 
wards stored  in  the  warehouse  of  Thomas  Barton  and  ano- 
ther adjoining  to  the  workshop.  The  prisoner,  by  opening 
a  window  and  removing  an  iron  bar,  got  access  clandestinely 
to  the  warehouse  and  carried  away  the  skins  of  leather 
mentioned  in  the  indictment,  and  which  had  been  dressed 
by  other  workmen.  The  prisoner  did  not  remove  these 
skins  from  the  tannery,  but  they  were  seen  and  recognized 
the  following  day  at  the  porch  or  place  where  he  usually 
worked  in  the  workshop.  It  was  proved  to  be  a  common 
practice  at  the  tannery  for  one  workman  to  lend  work,  that 
is  to  say,  skins  of  leather  dressed  by  him,  to  another  work- 
man, and  for  the  borrower  in  such  case  to  deliver  the  work 
to  the  foreman  and  get  paid  for  it  on  his  own  account  and 
as  if  it  were  his  own  work. 

'^  A  question  of  fact  arose,  as  to  the  intention  of  the  pri- 
soner in  taking  the  skins  from  the  warehouse.  The  Jury 
found  that  the  prisoner  did  not  intend  to  remove  the  skins 
from  the  tannery  and  dispose  of  them  elsewhere,  but  that 


HOLLOWAT. 
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his  intention  in  taking  them  was  to  deliver  them  to  the        1849. 
foreman  and  to  get  paid  for  them  as  if  they  were  his  own       rbq.  v. 
work,  and  in  this  way  he  intended  the  skins  to  be  restored 
to  the  possession  of  his  masters. 

'^  The  Jury,  under  the  direction  of  the  Court,  found  the 
prisoner  Guilty  ;  and  a  point  of  law  raised  on  behalf  of  the 
prisoner  was  reserved,  and  is  now  submitted  for  the  consi- 
deration of  the  Justices  of  either  bench  and  Barons  of  the 
Exchequer. 

**  The  question  is  whether  on  the  finding  of  the  Jury  the 
prisoner  ought  to  have  been  convicted  of  larceny. 

^^  Judgment  was  postponed,  and  the  prisoner  was  liber- 
ated on  bail  taken  for  his  appearance  at  the  next  or  some 
subsequent  Court  of  Quarter  Sessions  to  receive  judgment 
or  some  final  order  of  the  Court. 

^'Gilbert  Hendbrsoic, 
•*  Recorder  of  the  borough  of  Liverpool.*" 

Laumdesj  for  the  prosecution.  {^Ptxrkey  B. — This  is  like 
the  case  of  Hex  v.  Webb  (a),  where  it  was  held  that  it  was 
not  larceny  for  miners  employed  to  bring  ore  to  the  surface, 
(and  who  were  paid  by  the  owners  according  to  the  quantity 
produced,)  to  remove  from  the  heaps  of  other  miners,  ore 
produced  by  them,  and  add  it  to  their  own,  in  order  to  in- 
crease their  wages ;  the  ore  still  remaining  in  the  posses- 
sion of  the  owners.]  In  that  case  there  was  no  intention  to 
injure  the  owner.  [  Coleridge,  J. — But  the  efiect  was  to  make 
the  owners  pay  more.  Parke^  B. — To  take  away  the  tempo- 
rary use  is  no  larceny.  There  must  be  an  intention  to  take 
away  the  property.  Alderson,  B. — The  taking  of  a  young 
lady's  hat,  in  order  to  induce  her  to  go  to  a  certain  house,  was 
held  not  to  be  larceny  (&).  So  where  the  party  took  goods 
with  an  intention  to  restore  the  property,  upon  receiving  a 

(a)  1  Moody,  C.  C.  431.  (Jb)  Rex  ▼.  Diekimon,  R.  &  R.  420. 
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1849.        reward  (a).     Coleridge^  J. — If  this  were  larceny,  caseis  of 
Z  '  mere  trespass  might  be  incladed.]     In  some  cases,  there 

HoLLowAT.  might  be  a  difficulty  in  distinguishing  between  what  consti- 
tutes a  larceny,  and  what  is  only  a  mere  trespass.  The  dis- 
tinction, however,  might  be  preserved,  by  holding— That 
it  is  larceny,  fraudulently  to  take  the  personal  chattel  of 
another  against  the  will  of  the  owner,  with  an  intent  to 
derive  some  benefit  from  the  taking,  other  than  the  mere 
temporary  use  of  the  chattel.  Here,  there  was  no  intention 
to  deprive  the  master  of  the  skins,  yet,  there  was  a  benefit 
to  be  derived  by  the  prisoner,  in  representing  the  work 
done  upon  the  skins  as  his  own,  the  object  being  to  obtain 
the  wages  usually  paid  for  such  work.  The  work  done  upon 
the  skins  would  be  paid  for  twice,  and  that  would  be  an  in- 
jury to  the  master.  It  is  not  necessary  that  there  should  be 
an  intention  wholly  to  deprive  the  master  of  the  property ;  it 
is  quite  sufficient  if  an  injury  to  the  master  takes  place.  It 
is  scarcely  possible  to  give  a  perfectly  correct  definition  of 
larceny,  the  circumstances  of  each  case  admit  of  so  much 
variety.  Hale  says,  that  ^^  In  cases  of  larceny,  the  variety 
of  circumstances  is  so  great,  and  the  complications  thereof 
so  mingled,  that  it  is  impossible  to  prescribe  all  the 
circumstances  evidencing  a  felonious  intent,  or  the  con- 
trary ;  but  the  same  must  be  left  to  the  due  and  attentive 
consideration  of  the  Judge  and  Jury.  Wherein,  the  best 
rule  is,  in  dubiis^  rather  to  incline  to  acquittal  than  convic- 
tion "  (b).  Bracton'*s  definition,  ''  Contrectatio  rei  alienee, 
fraudulenter,  cum  animo  furandi,  invito  illo  Domino  cujus 
res  ilia  fuerit(c).^^  The  civil  law  defines  it  as  lucri 
causa(d).  Fleta  andGlanville  follow  the  definition  of  Bracton. 

(a)  Reg,  ▼.  York^  ante,  p.  21. 

(6)  1  Hale,  P.  C.  509,  (c.  43,  s.  8.)   See  4  Bl.  C.  232 ;  4  Steph.  Com.  157. 

(c)  Bracton,  lib.  ill.  cap.  32.     [See  Arch.  C.  PI.  182.] 

(d)  Just.  Inst.  lib.  iv.  tit.  i.  (by  Harris.)  "  Furtum  est  contractatio  frau- 
dulosa  lucri  faeiendi  gratia^  vel  ipsius  rei,  vel  etiam  usus  ejus  possessionesve." 
See  also  the  Venice  edition  by  Aldobrandini.  The  words  in  italics  ure  omitted 
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Blackstone,  in  his  Comm^itaries,  seems  to  consider  that  1849. 
animus  fwrandi  and  lucri  causa  convey  the  same  meaning.  rbq.  „. 
Where  a  party  took  a  horse  to  ride,  it  was  held  not  to  be  Hollowat. 
larceny,  there  being  no  lucri  causa^  it  was  a  mere  trespass ; 
but  here  there  was  a  wrongful  taking  away,  with  the  view  of 
receiving  a  benefit  in  money.  The  use  of  a  chattel  may 
be  a  mere  trespass ;  but  in  the  present  instance,  the  pri- 
soner took  a  skin  of  a  certain  value,  from  the  fiftct  of  its 
being  dressed,  with  the  intention  of  depriving  the  owner  of 
a  portion  of  that  value,  by  representing  the  labour  upon  it 
as  not  having  been  paid  for.  [Parkcj  B. — There  must  be  an 
intention  to  take  away ;  a  mere  use  will  not  make  a  larceny.] 
The  case  mentioned  in  JFoster  (a),  is  somewhat  similar  to 
this.  Where  a  man  disguised  himself,  and  robbed  his  own 
servant  of  goods  he  had  committed  to  his  care,  with  intent 
to  charge  the  hundred,  and  it  was  held  to  be  a  larceny. 
It  will  be  quite  sufficient  if  the  intention  is  to  obtain  money. 
[Parke,  B. — To  constitute  larceny,  there  must  be  an  inten- 
tion to  take  to  yourself.]  In  the  Mirror  (&),  larceny  is  thus 
defined, — **  Larcine  est  prisel  d^autre  moveable  corporelle 
trecherousmeni  contra  la  volonte  de  celuy  a  qu'^il  est  pur  male 
gaigne  d^la  possession,  on  del  use.^'  —  ^^  Trecherousment 

in  the  Berlin  edition  by  Schrader;  aa  also  in  the  Leipsic  edition  of  1843  by 
Kriegelii,  Hermann,  and  Osenbruggen  :  see,  however,  the  note  there: 

(a)  Foster,  p.  124.  *'  A.,  having  delivered  money  to  his  servant  to  carry  to  a 
distant  place,  disguised  himself  and  robbeth  the  servant  on  the  road,  with 
intent  to  charge  the  Handred.  This,  I  doubt  not,  would  be  a  robbery  in  A. ; 
for,  in  these  cases  **  [alluding  to  another  of  a  similar  nature]  **  the  money  and 
goods  were  taken  from  those  who  had  a  special  temporary  property  in  them 
vrith  a  wicked  fraudulent  intention ;  which  is  the  ancient  known  definition  of 
larceny,  fraudulenta  contractatio  rei  alienae  invito  Domino.  (Bract,  de  Cor. 
c.  32.    Fleta,  Ub.  1,  c.  289.y'    See  1  Hale,  513. 

(A)  La  Somme  appelle  Mirroir  des  Justices,  c.  1,  s.  10,  p.  37 ;  French  ed. 
1642.  The  Mirror  of  the  Justices ;  Eng.  ed.  1646.  '*  Larcine  is  the  treache- 
roosly  taking  away  from  another  moveables  corporeal,  against  the  will  of 
those  to  whom  they  doe  belong,  by  evil  getting  of  the  possession  of  them,  or 
the  use  of  them.'*  **  It  is  said,  treacherously,  because  that  if  the  taker  of  x 
them  away  conceive  the  goods  to  be  his  owne,  and  that  he  may  well  take 
them ;  in  such  case  it  is  no  offence." 
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1849.  est  dit,  pur  ceo  qae  si  resloignor  entende  les  biens  estre 
Rko.  v.  cyens,  et  qu"*  il  les  poit  bien  prendre,  en  tiel  case  ne  se  fait 
HoLLowAT.  my  ceste  peche.**'  Coke  says,  "  Larceny,  by  the  common 
law,  is  the  felonious  and  fraudulent  taking  and  carrying 
away,  by  any  man  or  woman,  of  the  mere  personal  goods  of 
another,  neither  from  the  person,  nor  by  night  in  the  house 
of  the  owner .^'  Though  he  adds,  ^'  It  must  be  felonious, 
L  e.  animo  furandV  (a).  According  to  the  definition  of, 
Eyre,  C.  J.,  in  Pear's  case  (i),  "  Larceny,  is  the  wrongful 
taking  of  goods  with  intent  to  spoil  the  owner  of  them 
causa  lucru  "*'  East  (c)  says,  ''  Lord  Coke,  and  after  him, 
most  others,  have  defined  simple  larceny  to  be,  the  felonious 
and  fraudulent  taking  and  carrying  away  by  any  person  the 
mere  personal  goods  of  another,  neither  from  the  person, 
nor  by  night  in  the  house  of  owner.  Perhaps  it  may  be, 
with  as  much  propriety,  defined  at  large  to  be,  the  wrongful 
and  fraudulent  taking  and  carrying  away  by  any  person,  the 
mere  personal  goods  of  another  from  any  place,  with  a 
felonious  intent  to  convert  them  to  his  own  use,  and  make 
them  his  own  property,  without  the  consent  of  the 
owner "(d)-  Blackstone  defines  larceny,  as  "The  felo- 
nious taking  away  of  the  personal  goods  of  another '*^(6). 
[Alderson,  B. — This  is  rather  an  attempt  to  commit  a 
misdemeanour ;  and  the  question  is,  ought  the  Recorder  to 
have  directed  the  Jury  to  return  a  verdict  of  Guilty,  or 
Not  Guilty  ?  (/) 

Lord  Denman,  C.  J. — A  great  deal  certainly  is  to  be  said 

(a)  3  Co.  Inst.  c.  47,  p.  107.  (b)  East.  P.  C.  c.  16,  s.  112. 

(e)  East.  P.  C.  c.  16,  s.  2. 

Id)  See  1  Hale  P.  C.  and  East,  P.  C.  c.  16,  s.  3.  ''There  must  be  an 
actual  taking  or  severance  of  the  thing  from  the  possession  of  the  owner ;  for, 
as  every  larceny  includes  a  trespass,  if  the  party  be  not  guilty  of  a  trespass  in 
the  taking  the  goods,  he  cannot  be  guilty  of  felony  in  taking  them  away." 
(See  1  Hawk.  c.  33,  s.  2.) 

(e)  4  Bl.  Com.  230 ;  see  other  definitions  of  larceny  referred  to  in  the 
first  report  of  the  Criminal  Law  Commissioners,  p.  9. 

(/)  No  counsel  appeared  on  behalf  of  the  prisoner. 
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in  favonr  of  holding  this  a  larceny,  because  the  owner  is        1849. 

deprived  of  his  property,  for  a  short  time,  at  all  events ;        r^^~^ 

but  the  intention  of  the  prisoner,  as  found  by  the  Jury,  pro-    Hollowat. 

tects  him.     If  we  were  to  hold  that  it  is  a  larceny  where 

the  intention  is  to  deprive  the  owner  for  a  time  only  of  Ins 

property,  we  should  include  many  cases  which  might  bear 

very  hardly.     It  certainly  would  be  a  strange  thing,  if,  when 

a  servant  has  robbed  his  master,  and  being  charged  with  it, 

says,  he  did  not  intend  to  steal,  he  only  intended  to  cheat 

him,  in  order  to  increase  the  amount  of  his  wages,  he  should 

not  be  amenable  to  justice ;   but  no  such  case  can  well 

occur,  in  which  the  parties  would  not  be  punishable  in  some 

way  or  another ;  for  if  it  be  an  imlawful  attempt  only  to  get 

money,  it  would  be  punishable  as  a  misdemeanour. 

Parke,  B. — ^This  is  no  larceny.  To  constitute  larceny, 
there  must  be  an  intention  to  exert  an  entire  dominion  over 
the  thing  alleged  to  be  stolen.  It  is  said,  there  is  no 
proper  definition  of  larceny.  The  best  definition,  however, 
is  in  East,  P.  C.  (a),  where  it  is  said  to  be  ^'  The  wrongful 
and  fraudulent  taking  and  carrying  away  by  any  person,  the 
mere  personal  goods  of  another  from  any  place,  with  a 
felonious  intent  to  convert  them  to  his  own  use  and  make 
them  Ins  own  property  without  the  consent  of  the  owner.**^ 
That  is,  if  he  takes  them  without  any  colour  of  right ;  and 
with  this  addition,  perhaps,  the  definition  will  be  found  to 
be  correct.  If  a  man  takes  a  horse,  merely  intending 
to  ride  a  distance,  the  ofience  is  not  larceny.  Rex  v. 
Webb  (b)  is  to  the  same  efiect ;  that  if  the  party,  at 
the  time  of  the  taking,  did  not  intend  to  take  the  pro- 
perty out  of  the  possession  of  the  owner,  but  merely  to 
use  it  for  the  purpose  of  getting  a  higher  reward  than  he 
was  entitled  to,  it  is  not  a  larceny ;  that  is  precisely 
the  present  case.  Here,  there  being  no  intention  to 
deprive  the  owner  of  the  property,  it  was  no  larceny.     I 

(a)  I  B«ft.  P.  C.  553.  {b)  1  M.  C.  C.  431. 
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1849.  think,  in  this  case,  an  essential  part  of  the  definition  is 
R^^"^  not  answered — the  intention  to  make  the  skins  his  own 
HoLLowAT.  property ;  the  intention  was  merely  to  make  a  fraudulent 
use  of  them. 

Aldebson,  B.,  and  Coleridge,  J.,  concurred. 

CoLTMAN,  J. — I  do  not  think  we  must  look  to  a  definition, 
so  much  as  to  the  cases.  The  best  way  is  to  see  what  the 
cases  have  established,  as  the  ingredients  of  larceny.  It 
appears  to  me,  there  must  be  an  intention  to  deprive  the 
master  of  the  entire  property. 

Lowndes. — The  C!ourt  will,  perhaps,  consider  whether 
certain  circumstances,  which  are  not  stated  in  the  case  as 
submitted  by  the  Learned  Recorder,  are  material  to  the 
decision  to  which  they  have  come :  and,  if  so,  the  Court 
will  refer  back  the  case  to  the  Learned  Recorder  to  have 
those  facts  stated,  there  being  power  to  do  so  under  the 
Act  (a).  [He  was  proceeding  to  state  what  the  circum- 
stances were  to  which  he  referred,  when  he  was  stopped  by 
the  Court.] 

Denman,  C.  J. — We  cannot  do  that.  When  a  case  is 
submitted  to  us,  we  must  decide  upon  it,  as  it  stands.  In 
settlement  cases,  we  are  particularly  desirous  of  avoiding 
such  a  course. 

Conviction  quashed.  (&) 

(a)  11  &  12  Vict.  e.  78,  s.  4,  enacts,  <'  That  the  said  Justices  and  Barons, 
where  a  case  has  heen  reserved  for  their  opinion,  shall  have  power,  if  they 
think  fit,  to  cause  the  case  or  certificate  to  be  sent  back  for  amendment,  and 
thereupon  the  same  shall  be  amended  accordingly,  and  judgment  shall  be 
delivered  after  it  shall  have  been  amended." 

(fi)  See  next  case,  Reg.  o.  Hall. 
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The  Queen  v.  John  Hall.  ]MQ 


LARCENY.  

Saiuriuy, 

"  The  Recorder  of  Hull  respectfully  submits  for  the  ^^  fj^'t  to 
consideration  of  the  Judges  this  question  of  law,  namely,  *■  taUow. 

,  ,  chandler,  clan- 

whether,  under  the  circumstances  of  the  following  case,  destinelyre- 
the  conviction  of  John  Hall,  for  larceny,  was  a  good  con-  hirmast^s  ^ 
viction.  ^**  ^^^  one 

place  to  an- 

*'*'  John  Hall  was  tried  at  the  last  Christmas  Quarter  Ses-  other,  and  then, 
Bions  for  the  borough  of  Hull,  on  an  indictment  charging  J^th^B^cndcL 
him  with  stealing  fat  and  tallow,  the  property  of  John  your^toseli 

^  r*   '^      J  It  to  his  master 

Atkin.  as  the  property 

^*  John  Atkin,  the  prosecutor,  is  a  tallow-chandler,  and  Heid,  that  A 
the  prisoner,  at  the  time  of  the  alleged  ofience,  was  a  servant  ^^  ^^f^^L 
in  his  employment.  On  the  morning  of  the  6th  of  Decem-  larceny. 
ber  last,  the  prosecutor,  in  consequence  of  something  that 
had  occurred  to  excite  his  suspicions,  marked  a  quantity  of 
butcher'*s  fat,  which  was  deposited  in  a  room  immediately 
above  the  candle-room  in  his  warehouse.  In  the  latter 
room  was  a  pair  of  scales  used  in  weighing  the  fat,  which 
the  prosecutor  bought  for  the  purposes  of  his  trade.  At 
noon,  the  foreman  and  the  prisoner  left  the  warehouse  to  go 
to  dinner,  when  the  former  locked  the  doors  and  carried 
the  keys  to  the  prosecutor.  At  that  time  there  was  no  fat 
in  the  scales.  In  about  ten  minutes  the  prisoner  came  back 
and  asked  for  the  kejrs,  which  the  prosecutor  let  him  have. 
The  prosecutor  watched  him  into  the  warehouse,  and  saw 
that  he  took  nothing  in  with  him.  In  a  short  time  he 
returned  the  keys  to  the  prosecutor,  and  went  away.  The 
prosecutor  then  went  into  the  candle-room,  and  found  that 
all  the  fat  which  he  had  marked  had  been  removed  from  the 
upper  room,  and,  after  having  been  put  in  a  bag,  had 
been  placed  in  the  scales  in  the  candle^room.  The  prose- 
cutor then  went  into  the  street,  and  waited  until  a  man  of 
the  name  of  Wilson  came  up,  who  was  shortly  followed  by 
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1849.       the  prisoner •    The  latter,  on  bemg  asked  where  the  fat 
^^  came  from  that  was  in  the  scales,  said  it  belonged  to  a 

Hall.  butcher  of  the  name  of  Robinson ;  and  Wilson,  in  the  pri- 
soner's presence,  stated  that  he  had  come  to  weigh  the  fat 
which  he  had  brought  from  Mr.  Robinson's.  The  prose- 
cutor told  Wilson  that  he  would  not  pay  him  for  the  fat 
until  he  had  seen  Mr.  Robinson,  and  left  the  warehouse  for 
that  purpose.  Wilson  immediately  ran  away ;  and  the  pri- 
soner, after  offering  to  the  prosecutor's  wife,  if  he  was  for- 
given, to  tell  all,  ran  away  too,  and  was  not  apprehended 
until  some  time  afterwards,  at  some  distance  from  Hull. 

^*  I  told  the  Jury  that  if  they  were  satisfied  that  the  pri- 
soner removed  the  fat  from  the  upper  room  to  the  candle- 
room,  and  placed  it  in  the  scales  with  the  intention  of  sell- 
ing it  to  the  prosecutor  as  fat  belonging  to  Mr.  Robinson, 
and  with  the  intention  of  appropriating  the  proceeds  to  his 
own  use,  the  offence  amounted  to  larceny. 
The  Jury  found  the  prisoner  Guilty. 
The  prisoner  was  not  sentenced,  having  entered  into  a 
recognizance  conditioned  to  appear  at  the  next  sessions 
to  be  holden  for  the  said  borough  of  Hull,  to  receive 
judgment. 

"  T.  C.  Granger, 

"  Recorder  of  Hull." 

Dearsly^  for  the  prisoner. — The  question  that  arose  at 
the  trial  was,  whether  or  not  the  goods  were  removed  with 
the  intention  of  wholly  depriving  the  owner  of  them.  As 
it  appears  from  the  case,  the  goods  were  removed  with  the 
intention  of  returning  them  to  the  owner,  coupled  with  the 
intention  of  depriving  the  owner  of  the  value  of  them,  but 
not  of  the  goods  themselves.  This  did  not  amount  to  the 
offence  of  larceny,  but  it  was  an  attempt  to  get  money 
under  false  pretences.  He  admitted  the  asportation,  also 
the  liLcri  causa^  but  there  was  no  felonious  conversion,  no 
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intention  to  deprive  the  owner  of  the  permanent  use  of  the  184^9. 
property.  The  case  appeared  to  him  to  be  virtually  dis-  reo.  v. 
poeed  of  in  Reg.  v.  HoUoway  (a),  and  it  seemed  to  involve  Hall. 
the  same  question.  [Parhsj  B. — No:  the  cases  are  dif- 
ferent ;  here  the  prisoner  devests  the  owner  of  the  goods, 
and  represents  them  as  the  property  of  another  person.] 
Nevertheless,  the  original  intention  was  to  return  the 
goods  to  the  owner.  [Coleridge^  J. — In  whose  posses- 
sion were  they  when  they  were  being  sold  to  the  mas- 
ter! Was  there  not  then  a  dominion  exercised  over 
them  independent  of  the  master's!  Alderson^  B. — In 
Reg.  V.  HoUoway  the  party  never  intended  to  treat  the 
goods  but  as  the  master^s;  here  he  does.  Parke^  B. — 
The  intention  was  not  to  restore  them  to  the  master  as 
his  own  property,  but  as  the  property  of  the  pretended 
vendor.]  In  order  to  constitute  larceny,  three  things  are 
necessary,  viz.,  the  unlawful  taking,  the  lucri  causa^  and 
the  intention  to  deprive  the  owner  wholly  of  the  goods, 
t.  e.  res  ipsaSy  for  ever.  In  this  all  the  authorities 
agreed ;  the  definitions  in  Bracton  (&),  the  Mirror  (c),  and 
Blackstone  (cf))  were  for  the  most  part  the  same.  The 
expressions  **  tractatio^  in  Bracton^  and  ^*  prise  ^  in  the 
Mirror,  implied  a  taking  for  ever.  There  must  be  an  inten- 
tion to  take  the  goods  in  specie  for  ever.  How  could  it  be 
said  the  prisoner  intended  to  take  the  goods  for  ever,  when 
his  immediate  intention  was  to  restore  them  to  the  owner  ? 
[Coleridge^  J. — Would  you  contend  that  if  a  man  took  a 
horse,  and  intended  to  disfigure  him,  and  afterwards  to  sell 
him  to  the  owner  as  the  property  of  another  man,  it  would 
not  be  larceny  ?]  Mutatis  mutandis^  the  cases  are  similar. 
[Alderson^  B. — The  cases  are  certainly  similar ;  neverthe- 

(a)  Ante,  p.  40.  (6)  Lib.  iii.  de  Coron&,  c.  32,  fol.  150. 

(c)  The  Mirror  of  Justices,  by  Home,  c.  I,  s.  10,  p.  37. 
{£)  A  Bl.  Com.  230.     For  other  definitions  of  larceny,  see  1  Crim.  Law 
Sep.  p.  9. 

VOL.  I.  B 
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1849.  less,  the  case  put  looks  very  much  like  horse-stealing.]  In 
Reg.  v.  taking  extreme  cases  there  is  some  danger  of  losing  the  right 
Hall.  principle.  Larceny  is  defined  to  be  ^' a  taking  with  an 
intention  of  wholly  depriving  the  owner  of  his  property.'' 
Bracton  (a)  says,  ^'  Furtum  est  tractatio  rei  alienee  frau- 
dulenter  animo  furandi  invito  illo  cujus  res  ilia  fuerit."  Oe- 
neral  definitions,  however,  are  seldom  comprehensive  enough 
to  embrace  every  case  which  may  arise.  The  decided  cases 
are  the  best  guides  to  the  law,  and  all  the  reported  cases  go 
to  show,  that  to  constitute  larceny  there  must  be  the  inten- 
tion of  wholly  depriving  the  owner  of  the  goods  themselves. 
In  Rex  V.  Morfit  and  another  (i),  where  the  servants  took 
the  mast-er's  com,  and  gave  it  to  the  master's  horses,  it 
was  held  to  be  a  larceny ;  but  this  was  upon  the  supposition 
that  the  master  had  been  wholly  deprived  of  the  com.  In 
Rex  V.  Phillips  and  another  (c),  the  jury  having  found 
that  there  was  no  intention  to  deprive  the  owner  of  the 
horses,  it  was  held  not  to  be  a  felony.  If  the  jury  in  the 
present  case  had  found  that,  if  the  fraud  had  not  succeeded, 
the  prisoner  would  have  appropriated  the  goods  to  his  own 
use,  it  might  have  been  a  larceny.  In  a  book  of  general 
reference  {d\  after  citing  from  Blackstone,  ^'  that  the  taking 
and  carrying  away  must  be  felonious,  that  is,  done  animo 
furandi ;  or,  as  the  civil  law  expresses  it,  lucri  catLsA^*  which 
it  describes  as  not  very  definite  ;  it  is  said,  '*  but  larceny, 
so  far  as  respects  the  intent  with  which  it  is  committed  (and 
the  intent  here  is  a  material  ingredient  in  the  ofience),  may 
perhaps  correctly  be  defined  thus  : — Where  a  man  know- 
ingly takes  and  carries  away  the  goods  of  another,  without 
any  claim  or  pretence  of  right,  with  intent  t£;Ao%  to  deprive 
the  owner  of  them,  and  to  appropriate  or  convert  them  to 
his  own  use."   [Alderson^  B. — According  to  your  argument, 

(a)  Lib.  iii.  c.  32.  {h)  Russ.  &  Ry.  307. 

(c)  2  East.  P.  C.  c.  16,  s.  98,  p.  662. 

(d)  Archbold's  Crim.  Law,  182,  9th  ed. 
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if  a  man  were  to  steal  a  bank-note  from  the  owner,  and  then        1849. 
take  it  back  to  him  to  be  changed,  it  would  not  be  larceny.]       r^^Tt! 
It  would  not  be  ;  for,  although  the  owner  would  be  deprived        Hall. 
of  the  value  of  the  note,  he  would  not  be  deprived  of  the 
note  itself.   It  is  a  contradiction  in  terms  to  say,  that  the  in- 
tention of  the  party  is  to  deprive  the  owner  of  the  very  goods 
which  he  restored  to  him.     Here  it  is  admitted  that  such 
was  the  original  intention,  and  therefore  it  is  not  larceny. 

Archboldj  for  the  Crown,  was  not  called  upon. 

Lord  Dbnman,  C.  J. — The  taking  in  this  case  is  admitted. 
The  animus  furandi  depends  upon  the  intention  of  the  party 
permanently  to  deprive  the  owner  of  the  goods.  How  can 
it  be  more  manifest  than  when  a  party  deprives  the  owner 
of  his  goods,  and  then  endeavours  to  sell  them  to  him  as  the 
property  of  another  i  The  case  of  a  bank-note  is  inge- 
niously put,  but  nothing  can  be  more  extreme  than  the  case 
itself. 

Parke,  B. — I  am  of  opinion  the  prisoner  was  rightly  con- 
victed. The  goods  are  taken  out  of  the  dominion  of  the 
master,  and  placed  in  the  hands  of  a  pretended  vendor  to 
sell  to  the  party  to  whom  they  really  belong,  and  if  not  sold 
he  is  to  take  them  away  again.  It  is  a  very  different  case 
from  Reg.  v.  Holloway. 

Alderson,  B. — The  party  never  meant  to  restore  the 
goods  to  the  owner,  except  upon  a  contract  that  he  should 
pay  the  full  value  for  them. 

Coleridge,  and  Coltman,  JJ.  concurred. 

Conviction  affirmed. 
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Reo.  V.  Read  and  others. 


1849. 

Saturdayf 
Jim,  20. 

Some  boys  had 
connezioii 
with  a  girl  nine 
yean  of  age. 
The  jury  found 
them  **  QtUUy, 
the  girl  being 
an  tueeniing 
party ;  but  thai 
Jrom  her 
tender  yeare 
ehedidnot 
know  what 
ehe  woe 
aboutr    Held, 
that  they  could 
not  be  con- 
victed of  an 
assault. 


COMMON  ASSAULT. 

Case. — To  the  Justices  of  either  Bench  and  Barons 

of  the  Exchequer. 

"  Surrey,  to  wit — At  the  General  Quarter  Sessions  of 
the  Peace,  of  our  Sovereign  Lady  the  Queen,  at  St.  Mary, 
Newington,  in  and  for  the  said  county  of  Surrey,  on  Tues- 
day, the  12th  day  of  January,  1849. 

^^  George  Read,  late  of  the  parish  of  Wimbledon,  in  the 
county  of  Surrey ;  Ralph  Read,  late  of  the  same  parish  ; 
and  John  Barlow,  late  of  the  same  parish;  aged  respectively, 
thirteen,  twelve,  and  eleven  years  ; — were  charged  in  the 
same  indictment  with  a  common  assault,  on  Elizabeth 
Ellen  Serle,  a  girl  nine  years  of  age. 

'^  It  was  proved  at  the  trial,  that  the  four  parties  went 
into  a  hay-loft,  where  each  of  the  three  boys  had  connexion 
with  the  girl,  and  penetration  was  effected  in  each  case. 
When  the  boys  first  began  to  take  liberties  the  girl 
showed  some  unwillingness,  but  eventually,  she  ceased  to 
offer  any  opposition,  and  apparently  assented.'" 

'*  The  verdict  of  the  jury,  was  *  Guilty,  the  child  being 
an  assenting  party  ;  but  that  from  her  tender  years  she  did 
not  know  what  she  was  about.'*  ''^ 

*'  The  question  for  the  opinion  of  the  Court  is,  Whether, 
under  the  peculiar  circumstances  of  the  case,  the  girl,  being 
of  the  age  of  nine  years  only,  actually  did  give,  or  was 
competent  to  give  such  an  assent  to  the  act  in  question,  as 
to  invalidate  the  conviction  for  a  common  assault. 

•'  Thomas  Puckle, 

"  Chairman  of  the  Sessions."^ 
''Jan.  10,  1849.' 
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Needham^    for    the    prisoners,    relied    upon    Reg.    v.        1849. 

Martin  {a).  r,o.  v.  Read 

Robinson^  for  the  prosecution,  submitted,  that  the  andothms. 
verdict  amounted  to  ^'  guilty.'^  For  if  anything  more  than 
that  word  was  to  be  looked  at,  then  the  whole  of  the  con- 
text must  be  taken  into  consideration,  and  the  one  part 
would  control  the  other.  The  question  really  was,  Whe- 
ther a  child  of  nine  years  of  age  could  give  an  assent  to 
such  an  act.  The  presumption  of  law  was,  that  she  could 
not  consent  to  any  injury  to  be  committed  upon  her ;  it  was 
contrary  to  the  policy  of  the  law  that  she  should  be  allowed 
to  do  so,  for  the  law  always  protects  those  who  from  their 
infancy  cannot  protect  themselves.  [Aldersouy  B. — This 
point  has  been  decided  in  Reg.  v.  Martin.]  That  case 
was  to  be  distinguished:  there  the  child  was  above  ten 
years  of  age,  and  the  Act  draws  a  distinction  where  the 
child  is  under,  and  where  above  ten  years ;  there,  also,  the 
jury  found,  without  any  qualification,  that  the  child  con- 
sented ;  in  this  case  the  jury  found,  not,  simply,  that  she 
consented,  but  that  she  consented  not  knowing  what  she 
was  about.  This  was  virtually  no  consent  at  all.  It  was 
the  assent  of  a  person  incapable  of  giving  assent,  a  mere  me- 
chanical assent,  as  of  an  automaton.  In  Reg.  v.  Saunders  (&), 
the  woman  consented,  not  knowing  but  that  the  man  was 
her  husband,  and  although  she  so  consented  the  prisoner 
was  found  guilty  of  an  assault.  Reg.  v.  Williams  (c)  was 
to  the  same  effect.  In  this  case  the  child  consented,  not 
knowing  what  she  was  about.  [Alderson^  B. — The  mean- 
ing of  the  jury  is,  that  she  was  an  actually  assenting 
party,  but  that  she  could  not  by  law  assent.]  Which 
meant  that  she  had  not  a  mind  to  consent,  asxd^  therefore, 
could  not  be  a  consenting  party.  The  question  was,  whether 
she  gave  such  an  assent  as  would  justify  the  assault  com- 

(a)  2  M.  C.  C.  123;  9  C.  &  P.  213-215,  8.  C. 

lb)  8  C.  &  P.  265.  (c)  8  C.  &  P.  286. 


AND 
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1849.  mitted  upon  her.  If  a  child,  two  or  three  years  of  age, 
Reg.  9.  Read  assented  to  a  man,  the  same  verdict  might  be  returned. 
OTHERS.  [Coleridge^  J. — Here  the  jury  say,  that  the  girl  was  an 
assenting  party  to  the  connexion  ;  no  jury  would  find  that 
a  child  of  two  or  three  years  of  age  consented.]  Sup- 
posing a  child  to  have  a  sovereign,  and  a  man  to  ask  her  for 
it,  upon  which  she  gives  it  to  him,  and  he  inins  away  with 
it ;  it  could  not  be  contended  that  he  was  not  guilty  of  a 
felony.  Here  the  verdict  was,  in  effect,  the  same  as  if  the 
jury  had  found  that  the  girl  was  an  idiot,  incapable  of 
assenting.  [Alderson,  B. — Suppose  the  jury  to  have  found 
that  the  idiot  assented;  what  then?  CoUman,  J. — Re- 
ferred to  the  cases  of  Reg.  v.  Banks  (a),  and  Reg.  v.  Mere- 
dith (&).]  This  case  was  distinguishable  from  those ;  be- 
cause, although  the  jury  found  that  the  child  assented, 
they  also  found  her  to  be  incapable,  which  rebutted  the 
assent. 

Lord  Denman,  C.  J. — I  think  the  jury  would  have  been 
justified  in  finding  the  prisoners  guilty;  they  have,  how- 
ever, found  that  the  child  was  an  assenting  party.  If  she 
gave  an  actual  assent,  it  could  not  be  an  assault.  It  has 
been  so  held  in  several  cases. 

Parke  and  Alderson,  BB.  ;  Coleridge  and  Coltman, 
JJ.,  concurred  (c). 

(a)  8  C.  &  P.  574.  The  prisoner  was  indicted,  "That  he  feloniously  did 
xniUce  an  assault  on  M.  H.,  and  her  the  said  M.  H.  then  and  there  feloniously 
did  unlawfully  and  carnally  know  and  abuse,"  &c.  The  child,  who  was  nine 
years  of  age,  consented.  Patieson,  J.,  was  of  opinion,  that  the  prisoner  could 
not  under  such  circumstances  be  convicted  of  an  assault ;  and,  therefore, 
directed  the  jury  to  find  the  prisoner  guilty  upon  the  whole  charge,  or  acquit 
him. 

(*)  8  C.  &  P.  589. 

(c)  The  law  presumes,  that  a  male  infant  under  fourteen  years  of  age 
is  impotent  and  incapable  of  sexual  intercourse.  He  may,  howerer,  be  a 
principal  in  the  second  degree,  as  aiding  and  assisting,  if  the  circumstances 
show  that  he  had  a  mischievous  discretion. — 1  Hale's  P.  C.  c.  58,  p.  730. 
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Reg.  v.  Henry  Allen. 
Case  stated  by  the  Hon.  Baron  Rolfe. 


1849. 


SODOMY.  ^"""^^ 


*'  At  the  December  Sessions  of  the  Central  Criminal  Consentient 

Court,  Henry  Allen  was  tried  before  me  for  an  unnatural  ^^*^g 

crime.  ^^  y**"  ^ 

age. 

'^  The  first  count  charged  that  the  said  Henry  Allen  m 
and  upon  one  John  Wood  feloniously  did  lay  his  hands,  and 
then  and  there  feloniously,  wickedly,  diabolically,  and 
against  the  order  of  nature  had  a  venereal  affiur  with  the 
said  John  Wood,  and  him  the  said  John  Wood  then  and 
there  carnally  knew,  and  then  and  there  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature, 
with  the  said  John  Wood  did  commit  and  perpetrate  the 
detestable,  abominable,  and  horrid  crime  of,  &c.  &c. 

^  The  second  count  charged  that  the  prisoner  feloniously, 
wickedly,  diabolically,  and  against  the  order  of  nature,  was 
consenting  to  and  did  permit  and  suffer  the  said  John 
Wood,  feloniously,  wickedly,  diabolically,  and  against  the 
order  of  nature,  to  have  a  venereal  afl^r  with  him  the  said 
Henry  Allen,  and  with  him  the  said  Henry  Allen  then  and 
there  feloniously,  wickedly,  diabolically,  and  against  the 
order  of  nature,  to  carnally  know  him  the  said  Henry 
Allen,  and  with  him  the  said  Henry  Allen  then  and  there 
feloniously,  wickedly^  diabolically,  and  against  the  order  of 
nature,  to  commit  and  perpetrate  the  detestable,  abomina- 
ble, and  horrible  crime  of,  &c.  And  that  the  said  Henry 
Allen  did  then  and  there  feloniously,  wickedly,  diabolically, 
and  against  the  order  of  nature,  commit  and  perpetrate 
with  the  said  John  Wood  the  detestable,  abominable,  and 
horrid  crime  aforesaid,  against  the  form  of,  &c. 

^*  The  facts  proved  were,  that  the  prisoner  induced  John 
Wood,  a  boy  twelve  years  ofage^  to  have  carnal  knowledge 
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1849.        of  his  person,  the  prisoner  having  been  the  pathic  in  the 

Reg.  0.        crime. 

Allen.  u  rpj^^  j^j^  found  the  prisoner  guilty,  but  I  had  doubt 

whether  the  facts  supported  either  count,  for  reasons  which 

will  be  obvious. 

*^  I  request  the  opinion  of  the  Judges  on  the  case. 

"R.    M.    ROLFE." 

The  case  was  not  argued  by  counsel. 
Lord  Dbnman,  C.  J. — We  are  all  of  opinion  that  the 
conviction  is  good. 

See  12  Rep.  36 ;  1  UvkIl.  c.  4  ;  9  Geo  IV.  c.  31,  s.  18 ;  and  see  ante, 
p.  54,  note  (c). 
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Reg.  r.  Sarah  Waters. 

Case  stated  by  the  Honourable  Baron  Rolfe. 

MURDER. 

^^  The  prisoner  was  tried^before  me,  at  the  last  Decern-        1849. 
ber  Session  of  the  Central  Criminal  Court,  on  a  charge  of     ^jj^^^o' 
murder.  ~-; 

rvn#»  -1.,.  1  111  .An  indictment 

*'  The  first  count  of  the  mdictment  charged  that  the  pn-  for  causing 
soner,  '  in  and  upon  a  certain  infant  female  child,  bom  of  ^Jnting)  the" 
the  body  of  her  the  said  Sarah  Waters,  and  of  tender  affe,  to  ?^'**  ^  ^ 

^  »  6  >         infant  child, 

wit,  of  about  the  age  of  two  days,  and  not  named,  feloniously  by  a  mere  fum- 
and  of  her  malice  aforethought,  did  make  an  assault,'  and  it  ou^^ritatel*' 
then  went  on  to  charge  that  she  caused  the  child  to  take  ^^^^  ^^  *^ 

age,  or  mca- 

poison,  and  so  murdered  her.  padty  on  the 

"  The  second  count  of  the  indictment  was  as  follows : —  ^d  touke 

" *  And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  P^T?^ ****^» 
do  further  present  that  the  said  Sarah  Waters  afterwards,      Qy.  Whether 

to  wit,  on  the  day  aforesaid,  and  in  the  year  aforesaid,  with  an^ant^duldj 

force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore-  S^ tender  ftartf 
said,  and  within  the  jurisdiction  of  the  said  Court,  in  and      But  an  in- 

upon  the  said  infant  female  child,  so  bom  of  the  body  of  her  causing  th^ 

the  said  Sarah  Waters,  and  not  named  as  aforesaid,  in  the  ??*^.®(.f?,^ 

'    ^  '  infant  child  by 

peace  of  Ood,  and  our  said  lady  the  Queen,  then  and  there  a  mis/eatanee, 

being,  feloniously  and  wilfully,  and  of  her  malice  afore-  throwing^on^a 

thought,  did  make  an  assault;    and  that  she,  the  said  J^??^"^^ 

Sarah  Waters,  with  both  her  hands,  the  said  infant  female  there  exposed, 

child  in  and  upon  a  certain  heap  of  dust  and  ashes,  there  fident,  without 

situate  and  being  in  the  open  air,  there  feloniously  and  ^^^^^^ 

wilfully,  and  of  her  malice  aforethought,  did  cast  and  throw ;  the  death  of 

And  that  the  said  Sarah  Waters  feloniously,  wilfully,  and  traced  to  that 

of  her  malice  aforethought,  did  then  and  there  leave  the  **^V«  ^^^ 

ed,"  when 
consistent  with  the  fact,  is  a  sufficient    description    in  such  an   indictment — a/i/er,  not 
baptized. 
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1849.  said  infant  female  child  in  and  upon  the  said  heap  of  dust 
^^^7«!  ^^^  ashes  in  the  open  air,  there,  as  aforesaid,  exposed  to 
Waters.  the  cold  air  for  a  long  space  of  time,  to  wit,  for  the  space  of 
twelve  hours,  by  means  of  which  said  exposure  to  the  cold 
air,  as  aforesaid,  the  said  infant  female  child  became  mor- 
tally chilled,  benumbed,  and  frozen  in  her  body ;  of  which 
said  exposure  to  the  cold  air  and  of  the  mortal  chilling,  be- 
numbing, and  freezing  in  her  body,  thereby  occasioned, 
the  said  infant  female  child  then  and  there  died.  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  Sarah  Waters  the  said  infant  female  child  in  man- 
ner and  form  last  aforesaid  feloniously,  wilfully,  and  of  her 
malice  aforethought,  did  kill  and  murder  against  the  peace  of 
our  said  lady  the  Queen,  her  crown,  and  dignity.' 

^^  The  prisoner  was  also  charged  on  the  Coroner's  inqui- 
sition, which  charged— 

**  *  That  Sarah  Waters,  late  of  the  parish  of  St.  Mary, 
Whitechapel,  in  the  county  of  Middlesex,  on  the  21st  day  of 
November,  in  the  year  aforesaid,  at  the  parish  last  aforesaid, 
in  the  county  aforesaid,  the  said  female  child  from  her  body, 
by  the  providence  of  God,  did  bring  forth  alive  ;  and  that 
the  said  Sarah  Waters,  not  having  the  fear  of  God  before 
her  eyes  but  being  moved  and  seduced  by  the  instigation  of 
the  devil,  afterwards,  to  wit,  on  the  23rd  day  of  November, 
in  the  year  aforesaid,  at  the  said  parish  of  St.  George, 
Hanover  Square,  in  the  said  liberty,  in  the  county  aforesaid, 
and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  in  and  upon  the  said  female  child  so  alive,  and  in  the 
peace  of  God  and  of  our  said  lady  the  Queen,  then  and  there 
being,  feloniously,  wilfully,  and  of  her  malice  aforethought 
did  make  an  assault ;  and  that  the  said  Sarah  Waters  the 
said  female  child,  so  being  alive  then  and  there,  did  take 
and  carry  to  a  certain  dunghole  in  a  certain  mews  there  si- 
tuate, and  the  said  female  child,  so  being  alive,  then  and 
there  feloniously,  wilfully,  and  of  her  malice  aforethought  in 
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the  said  diughole  did  hide,  secrete,  and  conceal;  and  the  said  1 849 . 
female  child,  so  being  alive  and  so  being  hidden,  secreted,  ^^^  ^ 
and  concealed,  she,  the  said  Sarah  Waters,  then  and  there  Watbm. 
feloniously,  wilfully,  and  of  her  malice  aforethought,  did 
desert  and  leave  exposed  to  the  inclemency  of  the  weather ; 
and  the  said  female  child  so  being  alive,  and  so  being 
hidden,  secreted,  and  concealed,  to  nourish,  sustain,  and 
support,  she,  the  said  Sarah  Waters,  feloniously,  wilfully, 
and  of  her  malice  aforethought,  did  then  and  there  wholly 
neglect  and  refuse.  By  means  of  which  said  hiding,  se- 
creting, concealing  and  deserting,  and  leaving  exposed  to 
the  inclemency  of  the  weather,  of  the  said  female  child  by 
the  said  Sarah  Waters,  and  also  by  reason  of  the  said  neg- 
lect and  refusal  of  the  said  Sarah  Waters  the  said  female 
child  to  nourish,  sustain,  and  support,  the  said  female 
child  then  and  there  instantly  died.  And  so  the  jurors 
aforesaid,  upon  their  oaths  aforesaid,  do  say,  that  the  said 
Sarah  Waters,  her,  the  said  female  child,  in  manner  and 
form  aforesaid,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  kill  and  murder,  against  the  peace  of  our  said 
lady  the  Queen,  her  crown,  and  dignity.^ 

*^  At  the  trial,  the  jury  found  the  prisoner  guilty  of  man- 
slaughter on  the  second  count  only  of  the  indictment,  and 
also  on  the  Coroner^s  inquisition. 

*'A  motion  was  made  in  arrest  of  judgment,  on  the 
ground  that  the  second  count  of  the  indictment  states  no 
crime.  The  age  being  laid  under  a  videlicet^  it  is  consist- 
ent with  all  which  is  stated  in  the  count  that  the  child 
might  be  of  the  age  of  twenty  years,  and  capable  of  taking 
care  of  herself,  and  so  able  to  have  prevented  the  ill  effects 
of  the  exposure  which  is  the  sole  cause  of  death  alleged. 

<<  I  thought  the  objection  good,  and  I  did  not  think  it  safe 
to  rely  on  the  Coroner^s  inquisition,  because  the  name  of  the 
child  is  not  there  stated,  nor  any  reason  given  for  its  omis- 
sion ;  and,  even  in  the  indictment,  it  seems  to  me  doubtful 
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1849.        whether  the  statement,  that  the  child  had  not  been  named, 
Reg.  0.        ^^  sufficient  to  dispense  with  the  statement  of  its  name,  for 
Waters.       ^^^  constat  that  it  might  not  have  acquired  a  name  by 
reputation. 

'^  As  to  the  necessity  of  stating  the  name,  see  Reg.  v. 
Biss^  2  Moo.  93,  and  Reg.  v.  Stroud,   2  Moo.  270. 

"  I  have  to  request  the  opinion  of  the  Judges,  whether 
either  the  second  count  of  the  indictment  or  the  Cora- 
nerd's  inquisition  is  sufficient  to  warrant  a  judgment  for 
manslaughter.*' 

Clerky  for  the  prosecution. — The  second  count  of  the 
indictment  stated,  that  the  prisoner  in  and  upon  the  said 
infant  female  child,  made  an  assault,  and  placed  her  upon  a 
heap  of  ashes,  and  left  her  there,  by  which  means  her  death 
was  occasioned.  The  question  is,  first,  whether  there  is  a 
sufficient  description  of  the  child ;  secondly,  whether  the 
cause  of  death  is  sufficiently  stated.  The  cases  referred  to, 
Reg.  V.  JBiss  and  Reg.  v.  Stroud^  did  not  decide  this  case. 
[Lord  Denman,  C.  J. — None  of  us  doubt  as  to  the  name  ; 
but  you  had  better  argue  the  whole  case.]  With  regard  to 
the  age,  by  the  first  count  it  is  stated,  that  the  child  was  of 
tender  years,  to  wit,  the  age  of  two  days,  and  that  it  was 
born  of  the  body  of  Sarah  Waters  ;  the  second  count  then 
refers  to  the  said  infant  female  child  so  born  of  the  body  of 
the  said  Sarah  Waters,  that  is,  born  two  days.  It  is  not 
like  the  case  of  Reg.  v.  Martin  (a),  where  the  reference  to 
the  first  count  was  simply,  "  the  said  E.  R.^'  without  a 
statement  of  any  age.  [Coleridge^  J. —  So  born,  means 
merely  bom  of  the  body  of  Sarah  Waters.]  But  the  age 
of  the  child  was  immaterial  if  the  act  charged  was  of  such 
a  nature  that  death  was  likely  to  ensue.  Here  an  indict- 
able offence  was  charged  in  the  second  count  of  the  in- 
dictment, because  it  charged  an  offence  to  have  been  com- 
mitted which  caused  death.     [Aldersony  B. — The  death  is 

(a)  9  C.  &  P.  215. 
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caused  by  two  acts,  throwing  the  child  upon  the  ashes,  1849. 
and,  leaving  her  there.  If  a  person,  twenty  years  of  age,  Reg.  o. 
were  thrown  down  and  left,  the  throwing  down  would  be  Watkm. 
unlawful,  not  so  the  leaving ;  but  it  is  otherwise  to  throw 
down  and  leave  a  child  of  tender  years.]  Upon  the 
Coroner's  inquisition  the  day  of  the  birth  is  stated,  so  that 
the  age  necessarily  appears.  In  Reg.  v.  Willis  (a),  which 
was  an  indictment  against  a  single  woman  for  a  like  offence, 
the  conviction  was  held  good ;  although  it  was  objected, 
that  the  indictment  neither  stated  the  name  of  the  child, 
nor  that  its  name  was  to  the  jurors  unknown,  nor  that  it 
had  no  name.  [Coleridge^  J. — In  the  copy  of  the  inqui- 
sition, as  set  out  in  this  case,  it  is  not  charged  that  the 
woman  was  a  single  woman,  and  therefore  it  does  not 
appear  that  it  was,  as  in  Willises  case,  an  illegitimate  child.] 
It  certainly  does  not  so  appear  upon  the  case  submitted, 
but  it  was  so  stated  in  the  indictment.  [Lord  DenmaUy 
C.  J. — I  do  not  know  that  it  is  necessary  to  show  that  the 
child  had  no  name.]  In  Rex  v.  Biss,  the  child  was  bom 
in  lawful  wedlock,  and  therefore  must  have  had  a  name. 
[Alderson,  B. — Has  a  child  bom  in  wedlock  necessarily  a 
name !  The  sumame  of  the  ancestor  has  not  been  from  all 
times  adopted.]  It  is  laid  down  in  Coke  (&),  that  the  child 
(when  bom  in  wedlock)  takes  the  cognomen  of  the  father, 
the  agnomen  is  taken  afterwards.  In  this  case,  the  child 
having  no  name  by  which  it  could  have  been  described,  the 

indictment  was  sufficient. 

Cur.  ad  vult. 

(a)  1  C.  &  K.  722. 

(6)  Qiuare,  6  Rep.  65  a,  '*  Cognomen  majonun  est  ex  sanguine  tractum, 
hoc  intrinsec*  est,  agnomen  extiinsec'  ab  eventu."  This  appears  to  be 
merely  expUmatory. 

The  Romans  had  two,  three,  four,  or  more  names.  1.  The  Prenumen, 
answering,  for  secular'  purposes,  to  our  Christian  name.  2.  The  nomen  or 
gentile  name  (that  of  their  gens) ;  no  Roman  was  without  this  name.  3.  The 
eoifnomtnr  or  family  name.  4.  The  agnomen^  or  name  of  honour.  Gene- 
rally the  women  had  not  a  praenomen,  but  added  after  the  family  name,  prima, 
seconda,  &c.y  or  if  but  two,  major  and  minor. 
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1849.  Parke,  B.,  subsequently  (a)  delivered  the  judgment  of 

j^^^  ^  the  Court,  as  follows : — If  the  second  count  of  the  mdict- 
Watkrs.  ment  had  charged  the  prisoner  with  causing  the  death  of 
the  deceased  by  a  mere  nonfeasance,  the  neglect  of  her 
maternal  duty  towards  her  child,  it  woaU  have  been  bad ; 
because  the  indictment  ought  to  have  stated  the  child  to 
have  been  of  such  an  age,  or  in  such  a  situation  as  to  be 
unable  to  take  care  of  itself.  Supposing  an  averment,  that 
the  child  was  of  tender  years,  would  have  imported  such  an 
inability  ;  there  is  no  averment  in  this  count  that  the  child 
was  of  tender  years,  for  the  reference,  in  the  commence- 
ment of  it,  to  the  first  count,  does  not  import  that  descrip- 
tion. It  contains  no  more  than  an  averment,  that  the  child 
was  an  infant  female,  bom  of  the  prisoner's  body,  and  not 
named.  (See  opinion  of  Mr.  Justice  Patteson,  Reg.  v. 
Martin,  6  C.  &  P.  217.) 

But  this  count  charged  the  prisoner  with  a  misfeasance, 
a  wrongful  act  in  assaulting  the  child,  and  casting  and  throw- 
ing her  on  a  dust  heap ;  and  if  the  death  of  the  child  is 
traced  to  this  act,  the  offence  of  manslaughter  is  complete. 

Is  it  then  traced  to  this  wrongful  act  ? 

It  is  alleged,  that  the  prisoner  having  cast  and  thrown 
the  deceased  on  the  heap  of  dust,  left  her  there ;  that  is, 
permitted  her  to  continue  there,  exposed  to  the  cold  air,  by 
means  of  which  exposure  she  was  benumbed  and  died. 

The  exposure,  therefore,  is  charged  against  the  prisoner, 
and  the  death  is  attributed  to  the  exposure. 

It  is  not  expressly  averred  in  this  case,  that  the  child 
was  of  such  tender  years,  or  so  feeble  that  she  could  not 
walk  away  and  take  care  of  herself;  but  that  is  implied,  for 
if  she  had  been  sufficiently  old,  or  strong  to  do  so,  the  death 
would  not  have  arisen  from  the  exposure  by  the  prisoner, 
but  from  the  act  of  the  child  in  not  walking  away  and 
taking  care  of  herself. 

(a)  January  30. 
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Thus,  it  is  established,  that  if,  in  an  action  on  the  case,  1849. 
a  neglect  is  charged  against  the  defendant,  by  reason  r^^T©! 
whereof  the  plaintiff  had  sustained  damage,  the  question,  Watbm. 
whether  the  plaintiff  could  have  avoided  that  damage,  by 
the  exercise  of  oidinary  care,  is  always  open  on  not  guilty ; 
and  after  verdict,  it  is  presumed  that  the  jury' have  found 
the  fact  of  the  neglect,  and  also  found  that  the  consequen- 
tial damage  was  not  caused  by  the  want  of  ordinary  care 
in  the  plaintiff.  (Bridge  v.  Cfrand  Junction  Railway  Com- 
pany^ 3  M.  &  W.  248  ;  Goldthorpe  v.  Hardman,  13  M. 
&  W.  377,  and  14  L.  J.,  N.  S.,  Ex.  61.)  In  this  case,  the 
jury  could  not  have  found  the  prisoner  guilty,  without  ac- 
tually negativing  the  power  of  the  child  to  take  care  of 
herself,  and  escape  the  consequences  of  the  unlawful  act  of 
the  prisoner;  and,  consequently,  after  verdict,  that  fact 
must  be  implied.  I  think,  therefore,  that  the  count  is  good 
in  this  respect. 

A  doubt  occurred  to  the  learned  Judge,  whether  the  de- 
scription of  the  child,  as  being  ^'  not  named,^'  was  sufficient. 
^'Not  baptized,"  would  not  have  been  enough,  but  *^not 
named,*^  which  means  that  she  had  acquired  no  name,  either 
by  baptism  or  usage,  appears  to  be  quite  sufficient. 

Conviction  affirmed. 


In  the  primitiTe  state  of  society,  the  usage  was  undoabtedly  to  name 
each  man  by  a  single  word  (as  in  Britain,  Caractacas,  &c.)  ;  hence  it  is  eri- 
dent  that  the  son's  name  must  have  been  different  from  the  father's.  Note  the 
Hebrew  genealogies,  ^^th  the  Saxons,  the  primitive  system  was  prevalent  up 
to,  and  dnring  the  whole  period  when  the  descendants  of  Hengist  had  supreme 
authority  in  this  island ;  for  instance,  Harold^  Guriht  Alfred,  Vlf,  Passing 
on  to  much  later  times,  we  find  in  Camden's  Remains  concerning  Britain,  an 
instance  of  the  descendants  of  one  Brereton  assuming  a  great  variety  of  sur- 
names. (See  Ed.  1637t  p*  141.)  The  present  practice,  however,  became  some- 
what generally  established  about  the  middle  of  the  fourteenth  century;  since 
when  the  surname  has  been  generally  used  to  distinguish  the  stock  or  root  (the 
9tirp9)  to  which  each  individual  belongs.  It  is  a  mere  name  of  reputation. 
Such  name,  it  seems,  may  be  altered,  legally  and  effectually,  at  the  will  of  the 
party  bearing  it ;  and  a  subsequently  assumed  name,  when  it  becomes  the 
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13^9^         name  by  which  the  individaal  is  generally  known  and  addressed  (not  by  one 

or  two  persons  only,  see  however  Reff.  v.  Bvam,  8  C.  &  P.  765),  is  appa- 

Reo.  0.  rently  as  available  as  the  original  name  in  all  legal  proceedings  (3  M.  & 
Waters.  S.  453  ;  Com.  Dig.  <*  Abatement,"  E.  19 ;  and  see  Luteombe  v.  Ks/m,  5 
B.  &  A.  544 ;  Danea  v.  Lowndet,  1  Bing.  N.  C.  597).  ''  A  bastard  is 
iermintu  a  quo^  he  is  the  first  of  his  ftmuly,  for  he  has  no  relation  of  which 
the  law  takes  any  notice"  (3  Salk.  66) ;  and  althouglll  illegitimate  children 
may  acquire  the  reputation  of  children,  so  as  to  take  under  a  will  by  the 
description  of  the  children  of  their  reputed  father  (6  Rep.  65  a) ;  yet  an  ille- 
gitimate child  cannot  be  described  by  the  name  of  the  father,  if  it  has  not 
been  so  christened,  or  obtained  the  name  by  reputation  {Res  v.  Clork,  Ross. 
•  &  Ry.  C.  C.  R.  358 ;  Reg.  v.  Evana,  8  C.  &  P.  765 ;  Rex  v.  Smith,  1  M.  C.  C. 

402 ;  Rex  v.  Watera,  7  C.  &  P.  250).  But  the  more  important  name,  that 
which  is  used  in  all  the  more  solemn  acts  of  life,  is  the  name  given  at  bap- 
tism, the  Christian  name :  it  is  that  which  is  properly  the  name,  and  not  the 
surname.  Thus  a  man  cannot  have  two  Christian  names  at  one  and  the  same 
time  (Evana  v.  King,  Willes,  555  ;  Co.  Lit.  3  a),  as  John  aliaa  James  {Rex  v. 
Newman,  1  Ld.  Raym.  562  );  yet  he  may  be  christened  by  several  names,  as 
John  James  William,  the  whole  forming  but  one  Christian  name  {Scott 
V.  Soana,  3  East,  HI ;  and  see  Walker  and  Co.  v.  Parkina,  2  D.  &  L.  982). 
It  is  said  that  if  a  man  be  baptized  by  one  name,  and  confirmed  by  another, 
he  shall  be  named  in  actions  according  to  the  confirmation,  and  not  according 
to  the  Christian  name  (Yin.  Ab.  Nosmes  (a),  see  Co.  Lit.  3  a  ;  Th.  D.  lib.  iii. 
c.  1,  s.  7) ;  but,  '*  Since  the  Reformation  a  party  cannot  take  a  second  Christian 
name  at  confirmation.  That  could  only  be  done  in  Roman  Catholic  times. 
In  the  reformed  church,  it  is  true,  the  bishop,  lays  hands  on  the  person  to  be 
confirmed,  but  he  does  not  give  him  any  additional  name*'  (Per  Parke,  B., 
in  Williama  v.  Briant,  7  Dowl.  506).  And  it  appears  that  it  sufilces  if  the 
proper  or  Christian  name  be  joined  with  a  sufficient  description  of  the  person, 
as  A.,  the  son  of  B.  (Com.  Dig.  *' Abatemeut,"  F.  18) ;  or  with  a  name  of  dig- 
nity {ib.).  Yet  a  man  may  have  divers  surnames  at  divers  times  (Co.  Lit.  3  a)  ; 
so  he  maybe  described  by  a  second  surname  if  it  be  laid  under  an  aiiaa,  for  a 
man  may  be  known  by  two  surnames  (Com.  Dig.  "  Abatement,"  F.  18  ;  and 
see  3  Salk.  238).  Thus  he  may  be  indicted  or  described  as  Richard  Wilson 
aliaa  Richard  Sayer  (Arch.  C.  PI.  27) ;  but  Richard  Wilson  aliaa  John  Wilson 
would  be  bad. 

Names  of  persons  not  christened  are  surnames  only  (Ld.  Raym.  305)  ;  qy. 
the  name  of  a  Jew  received  at  circumcision. 

It  is  said  that  a  title  of  dignity  is  part  of  the  name  of  the  person  who  has  it 
as  much  as  a  Chriatian  name  (Ld.  Raym.  303,  859)  ;  not  so  the  state  of  an 
esquire  or  gentleman  (2  Inst.  594)  ;  a  man,  however,  cannot  acquire  a  name  of 
honour  by  reputation,  since  honour  is  conferred  by  none  but  by  the  Crown 
(Ld.  Raym.  304),  although  informer  times  some  titles  were  conferred  by  great 
lords,  but  this  was  supposed  to  have  been  by  virtue  of  a  charter  {lb.  304) ;  but 
a  name  of  dignity  may  be  supported  by  reputation,  where  there  is  a  foundation 
for  it,  as  when  a  grant  is  made  to  the  eldest  son  of  an  earl  by  the  name  of 
viscount  of  such  a  place  {lb.  304).  A  peer  of  the  realm,  e.  g.  an  earl,  must 
sue  by  his  name  of  baptism,  as  an  earl  (Th.  D.  lib.  iii.  c.  1,  s.  6).  A  religious 
man  professed,  by  his  name  of  dignity  vrithout  his  Christian  name;  as  an  abbot 
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(3, ;  see  Co.  Lit.  3  a).   **  In  pleading,  the  proper  name  of  a  dean  must  be  1849. 

shewed,"  for  dean,  archdeacon,  and  pnecentor  are  not  names  of  dignity  (Com. 


Dig.  **  Abatement,"  F.  19).  Reg.  v. 

A  lower  degree  or  title  is  not  lost  in  a  higher  one,  but  both  stand  together :  Waters. 
as,  if  a  knight  be  created  a  baronet,  he  remains  a  knight  still ;  but  if  an 
esquire,  which  is  no  name  of  dignity  (see  Com.  Dig.  '*  Abatement,"  F.  19),  be 
made  a  knight,  the  degree  of  esquire  is  gone ;  and  the  party  cannot  be  so 
named  in  any  judicial  proceeding  (2  Inst.  594),  but  when  a  knight  and  baronet, 
he  must  be  so  styled  (Com.  Dig.  **  Abatement,"  F.  19). 
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THE  TWELFTH  YEAR  OP  THE  REIGN  OF  VICTORIA. 

COirSIOBKSO   BT 

Pollock,  C.  B.,  Coltman,  J., 

Parke,  B.,  Rolfe,  B., 

Patteson,  J«,  Cresswell,  J., 

WiLUAMS,  J. 


The  Queen  against  Thurborn. 
Case  reserved  by  the  Right  Honourable  Baron  Parke, 

LARCENY.  1849. 

Monday, 

"  The  prisoner  was  tried  before  me  at  the  last  assizes  (a),      ^;>h/  so. 
at  Huntingdon,  for  stealing  a  bank-note.  ^^  priBoner 

found  a  bank- 

(.)  Sammer  A«l«e..  1848.  ^f  ^tl^*" 

time,  he  had  no 
means  of  disGOvering  the  owner,  nor  any  reason  to  believe  that  the  owner  knew  where  to  find 
it ;  he  picked  it  up,  intending  to  appropriate  it  to  his  own  use ;  the  next  day  he  was  informed 
who  was  the  owner ;  he  afterwards  did  appropriate  it  to  his  own  use.  Held,  that  he  was  not 
guilty  of  larceny. 

In  order  to  constitnte  the  crime  of  larceny,  there  must  be  (at  least)  a  taking  of  the  chattels 
of  another  antmo/uroMdi,  and  against  the  will  of  the  owner. 

By  animM  fitrtmdi  is  to  be  understood  the  intention  not  to  take  a  partial  or  temporary,  but 
the  entire  dominion  over  the  chattels,  without  a  colour  of  right. 

The  crime  of  larceny  cannot  be  committed  unless  the  goods  taken  appear  to  have  an  owner, 
and  the  party  taking  must  know  or  believe  that  the  taking  is  against  the  will  of  that  owner. 

A  person  who  finds  goods  which  are  lost  may  convert  them  animo  furtmdi  under  some 
circumstances,  so  as  not  to  be  guilty  of  larceny — as  in  the  taking  of  waif  and  treasure-trove, 
wfaidi  are  really  goods  without  an  owner — ^the  taker  would  not  be  guilty  of  larceny,  though  he 
took  originally  ontMO  fitnmdi ;  so,  when  a  person  finds  a  purse  in  the  highway,  and  takes  it 
oitMO  fitrandif  not  being  presumed  to  know  the  owner,  nor  having  at  the  time  the  means  of 
discovering  him,  it  is  not  felony. 

To  prevent  the  taking  of  goods  from  being  larceny,  it  is  essential  that  they  should  be  taken 
under  such  circumstanoes  as  that  the  owner  would  be  reasonably  presumed  by  the  taker  to  have 
abandoned  them,  or  at  least,  not  to  know  where  to  find  them.  If  a  man,  therefore,  finds  goods 
that  have  been  actually  lost,  or  are  reasonably  supposed  by  him  to  have  been  lost,  and  appro- 
priates them  atdmo  fttrmuU,  really  believing  when  he  takes  them  that  the  owner  cannot  be 
found,  it  is  not  larceny ;  but,  if  he  reasonably  believes  that  the  owner  can  be  found,  it  is 
larceny. 

VOL.  U  O 
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1849.  "  He  found  the  note^  which  had  been  accidentally  dropped 

Reg.  v.  in  the  high  road.  There  was  no  name  or  mark  on  it  indi- 
cating who  was  the  owner,  nor  were  there  any  circumstances 
attending  the  finding  which  would  enable  him  to  discover 
to  whom  the  note  belonged  when  he  picked  it  up ;  nor  had 
he  any  reason  to  believe  that  the  owner  knew  where  to  find 
it  again.  The  prisoner  meant  to  appropriate  it  to  his  own 
use  when  he  picked  it  up. 

"  The  day  after,  and  before  he  had  disposed  of  it,  he  was 
informed  that  the  prosecutor  was  the  owner,  and  had 
dropped  it  accidentally.  He  then  changed  it,  and  appro- 
priated the  money  taken  to  his  own  use.  The  jury  found 
that  he  had  reason  to  believe,  and  did  believe,  it  to  be  the 
prosecutor'*s  property  before  he  thus  changed  the  note. 

^'  I  directed  a  verdict  of  guilty,  intimating  that  I  should 
reserve  the  case  for  further  consideration.  Upon  conferring 
with  my  brother  Maule,  it  seemed  to  us  that  the  original 
taking  was  not  felonious,  and  that  in  the  subsequent  disposal 
of  it  there  was  no  taking,  and  therefore  I  declined  to  pass 
sentence,  and  ordered  the  prisoner  to  be  discharged  on 
entering  into  his  own  recognizance  to  appear  when  called 
upon. 

^^  I  request  the  advice  of  the  Judges. 

"J.  Parkb.** 

No  counsel  appeared  on  either  side :  the  case  however 
being  one  of  considerable  importance  received  much  con- 
sideration from  the  Judges  above  named. 

Parke,  B.,  delivered  the  judgment  of  the  Court  (a)  as 
follows : — "  In  order  to  constitute  the  crime  of  larceny, 
there  must  be  a  taking  of  the  chattel  of  another  animo 
furandif  and  against  the  will  of  the  owner.  This  is  not 
the  full  definition  of  larceny,  but  so  much  only  of  it  as  is 
necessary  to  be  referred  to  for  the  present  purpose.    By 

(a)  On  dOth  April,  1849. 
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the  term  ontmo  fwroMdi  is  to  be  understood  the  inten-        1849. 

tion  to  take,  not  a  partial  or  temporary,  but  the  entire       RBoTil] 

dominion  over  the  chattel  without  a  colour  of  right.     As    Thurbobk. 

the  rule  of  law  founded  on  justice  and  reason  is,  that,  aetuM 

non  fadt  reum  niH  mens  sit  rea^  the  guilt  of  the  accused 

must  depend  on  the  circumstances  as  they  appear  to  him ; 

and  the  crime  of  larceny  cannot  be  committed  unless  the 

goods  taken  appear  to  have  an  owner,  and  the  party  taking 

must  know  or  believe  that  the  taking  is  against  the  will  of 

that  owner. 

*^  In  the  earliest  times  it  was  held,  that  chattek  which 
were  apparently  without  an  owner,  nuUius  in  bonis,  could 
not  be  the  subject  of  larceny.  Staunforde,  one  of  the 
oldest  authorities  on  criminal  law,  who  was  a  Judge  in  the 
reign  of  Philip  and  Mary,  says  (B.  I. Ch.  16),  ^Treasure- 
trove,  wreck  of  the  sea,  waif  or  stray,  taken  and  carried 
away,  is  not  felony.  Quia  dominus  rerum  non  apparet^ 
idea  agus  sunt  incertum  est?  For  this  he  quotes  Fitz. 
Abr.  tit.  Coron.  187,  265  (a).  These  passages  are  taken 
from  22  Ass.  pi.  99,  22  Edw.  III.,  and  mention  only  'Trea- 
sure Trove,'  '  Wreck,'  and  '  Waif.*  And  Fitzherbert 
says  the  punishment  for  taking  such  is  not  the  loss  of  life 
or  limb.  The  passage  in  3  Inst.  108,  goes  beyond  this. 
Lord  Coke  mentions  three  circumstances  as  material  in 
larceny — *  First,  the  taking  must  be  felonious,  which  he 
explains ;  secondly,  it  must  be  an  actual  taking,  which  he 
also  exphuns ;  and,  thirdly,  it  is  not  by  trover  or  finding.* 
He  then  proceeds  as  follows : — ^  If  one  lose  his  goods  and 
another  find  Uiem,  though  he  convert  them  animo  furandi 
to  Ub  own  use,  it  is  not  larceny,  for  the  first  taking  is 
lawful.  So  if  one  find  treasure-trove,  or  waif,  or  stray 
(here  wreck  is  omitted  and  stray  introduced),  and  convert 
them  ut  supra,  it  is  no  larceny,  both  in  respect  of  the  find- 
ing, and  that  deminus  rerum  non  apparet.'     The  only 

(a)  Fot  853. 

o2 
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1849.       authority  given  is  that  before  mentioned,  22  Ass.  pi.  99, 

Bm77.  Fitz.  Abr.  Coron.  265,  22  Edw.  III. 
Thukbokk.  «  jf^^  treasure-trove  and  waif  seem  to  be  subject  to  a 
different  consideration  from  goods  lost.  Treasure-trove  is 
properly  money  supposed  to  have  been  hid  by  some  owner 
since  deceased,  the  secret  of  the  deposit  having  perished, 
and  therefore  belongs  to  the  crown:  as  to  a  waif,  the 
original  owner  loses  his  right  to  the  property  by  neglecting 
to  pursue  the  thief.  The  very  circumstances  under  which 
these  are  assumed  to  have  been  taken  and  converted  show 
that  they  could  not  be  taken  from  any  one,  there  being  no 
owner.  Wreck  and  stray  are  not  exactly  on  the  same 
footing  as  treasure-trove  and  waif.  Wreck  is  not  properly 
so  called  if  the  real  owner  is  known ;  and  it  is  not  forfeited 
until  after  a  year  and  a  day.  The  word  ^  estray^  is  used 
in  the  books  in  different  senses,  as  may  be  seen  in  Com. 
Dig.  ^  Waife  ^  (F),  where  it  is  used  in  the  sense  of  cattle 
forfeited  after  being  in  a  manor  one  year  and  one  day  with- 
out challenge,  after  being  proclaimed,  when  tlie  property 
vests  in  the  crown,  or  its  grantee  of  estrays ;  and  also  of 
cattle  straying  in  the  manor  before  they  are  so  forfeited. 
Blackstone  (2,  fol.  561,  Stephen's  edit.)  defines  estrays  to 
be  *"  such  valuable  animals  as  are  found  wandering  in  any 
manor  or  lordship,  and  no  man  knoweth  the  owner  of 
them,  in  which  case  the  law  gives  them  to  the  sovereign.'* 

^^  In  the  passage  in  Staunforde  no  doubt  the  word  is  used, 
not  exclusively  in  the  former  sense,  but  generally  as  to  all 
stray  cattle  not  seized  by  the  lord.  Now  treasure-trove 
and  waif  properly  so  called  are  clearly  bona  vacantia^ 
nullius  in  bonis,  and  but  for  the  prerogative  would  belong 
to  the  first  finder  absolutely.  H€b  qtuB  nullius  in  bonis 
sunt  ei  olim  fuerunt  inventoris  de  jure  naturali  jam  effi* 
ciuntur  principis  de  jure  gentium.  (Bracton  (a). )  Wreck 
and  stray,  in  the  sense  we  ascribe  to  those  words,  are  not 

(a)  Lib.  i.  c  12. 
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in  the  same  lutuation,  for  the  right  of  the  owner  is  not  for-        1849. 
feited  until  the  end  of  a  year  and  a  day ;  but  Lord  Coke,        B»o.r. 
in  Constable's  case  (5  Rep.  108,  a),  treats  wreck  also  as    Thurborn. 
nulUus  in  boniSj  and  estrays,  aninuilia  vagantia^  he  terms 
vacantia^  because  none  claims  their  property.     Wreck  and 
estray  however  before  seizure  closely  resemble  goods  lost, 
of  which  the  owner  has  not  the  actual  possession,  and  afford 
an  analogy  to  which  Lord  Coke  refers  in  the  passage  above 
cited. 

^^  Whether  Lord  Coke  means,  what  the  language  at  first 
aght  imports,  that  under  no  circumstances  could  the  taker 
of  goods  really  lost  and  found  be  guilty  of  larceny  is  not 
dear;  but  the  passage  is  a  complete  and  satisfactory 
authority,  that  a  person  who  finds  goods  which  are  lost 
may  convert  them  animo  furandi  under  some  circumstances, 
80  as  not  to  be  guilty  of  larceny.  The  two  reasons  assigned 
by  him  are,  that  the  person  taking  has  a  right  in  respect 
of  the  finding,  and  also  that  they  are  apparently  without  an 
owner.  Dominus  rerum  non  apparet^  an  owner,  or  the 
owner  does  not  appear. 

"The  first  of  these  reasons  has  led  to  the  opinion  that  the 
real  meaning  of  Lord  Coke  was  not  that  every  finder  of  lost 
goods,  who  takes  animo  furandiy  is  not  guilty  of  felony ; 
but  that  if  one  finds  and  innocently  takes  possession,  mean- 
ing to  keep  for  the  real  owner,  and  afterwards  changes  his 
mind  and  converts  to  his  own  use,  he  is  not  a  felon  on  the 
principle  that  Lord  Coke  had  previously  laid  down,  that 
*  the  intent  to  steal  must  be  when  the  thing  stolen  cometh 
to  lus  possession ;'  for  if  he  hath  the  possession  of  it  once- 
lawfully,  though  he  hath  animum  furandi  afterwards,  and 
carrieth  it  away  afterwards,  it  is  no  larceny;  and  Lord 
Coke  also  cites  Glanville — ^Furtum  non  est  ubi  initium  habet 
detentionis  per  dondnium  rei* 

"  It  is  said  therefore  that  the  case  of  finding  is  an  instance 
of  this  beginning  with  lawful  title,  which  consequently 
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1849.        cannot  become  a  felony  by  subsequent  conversion ;  but  if  it 
BjtoTv.        be  originally  taken,  not  for  the  true  owner  but  mih  intent 
THimBOKir.     ^  appropriate  it  to  his  own  use,  it  is  a  felony ;  and  of  this 
opinion  the  Commissioners  for  the  Amendment  of  the  Cri- 
minal Law  appear  to  have  been,  as  stated  in  their  first 
report. 

*^  This  opinion  appears  not  to  be  well  founded,  for  Lord 
Coke  puts  the  case  of  lost  goods  on  the  same  footing  aa 
waif  and  treasure-trove,  which  are  really  bona  vacantia, 
goods  without  an  owner,  and  with  respect  to  which,  we 
apprehend  that  a  person  would  not  be  guilty  of  larceny, 
though  he  took  originally  animo  furandi^  that  is,  with  the 
intent  not  to  take  a  partial  or  temporary  possession,  but 
to  usurp  the  entire  dominion  over  them ;  and  the  previous 
observations  have  reference  to  cases  in  which  the  origi- 
nal possession  of  the  chattel  stolen  is  with  the  consult  of, 
or  by  contract  with,  the  owner.  But  any  doubt  on  this 
question  is  removed  by  what  is  said  by  Lord  Hale  (1  P.  C. 
506) :  '^  If  A.  find  the  purse  of  B.  in  the  highway,  and  take 
it  and  carry  it  away,  and  hath  all  the  circumstances  that 
may  prove  it  to  be  done  animo  fiprandi^  as  denying  it  or 
secreting  it,  yet  it  is  not  felony." 

**  The  like  in  case  of  taking  of  a  wreck  or  treasure-trove 
(citing  22  Ass.  99),  or  a  waif  or  stray.  Lord  Coke  clearly 
considers,  that  if  lost  goods  are  taken  originally  animo 
furandi  in  the  sense  above-mentioned,  the  taker  is  not  a 
felon ;  and  when  it  is  considered  that  by  the  common  law, 
larceny  to  the  value  of  above  twelvepence  was  punishable 
by  death,  and  that  the  quality  of  the  act  in  taking  amimo 
Jvrandi  goods  from  the  possession  of  the  owner,  difiers  from 
that  of  taking  them,  when  no  longer  in  his  possession,  and 
quasi  derelictumy  its  injurious  effect  on  the  interests  of 
society  (the  true  ground  for  the  punishment  of  crimes),  it 
is  not  surprismg  that  such  a  rule  should  be  estaUished,  and 
it  is  founded  on  strict  justice :  for  the  cases  of  abstraction 
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of  k)6t  property,— of  rare  occurrence  when  compared  with  1 849. 
the  frequent  yiolations  of  property,  in  the  poflsession  of  an  RvclT 
owner, — ^there  was  no  need  of  so  severe  a  sanative,  and  the  ^■"^■<»*- 
eivQ  remedy  might  be  deemed  amply  sufficient.  Hawkins, 
(b.  i.  ch.  38,  sect.  4,)  says,  *  Our  law,  which  punishes  all 
theft  with  death,  if  the  thing  stolen  be  above  the  value  of 
twelvepence,  and  with  corporal  punishment  if  under,  rather 
chooses  to  deal  with  them  as  civil  than  criminal  offences, 
peiiiaps  for  this  reason,  in  the  above-mentioned  case,  con- 
cerning goods  lost,  because  the  party  is  not  much  aggrieved, 
where  nothing  is  taken  but  what  he  had  lost  before.^  It 
cannot  indeed  be  doubted,  that  if  at  this  day  the  punish- 
ment of  death  was  assigned  to  larceny,  and  usually  carried 
into  effect,  the  appropriation  of  lost  goods  would  never  have 
been  held  to  constitute  that  offence ;  and  it  is  certain  that 
tlie  alteration  of  punishment  cannot  alter  the  definition  of 
the  otknce. 

**  To  prevent  however  the  taking  of  goods  from  being  lar- 
ceny, it  is  essential  that  they  should  be  presumably  lost ; 
ttiat  18,  that  they  should  be  taken  in  such  a  place  and  under 
aadi  circumstances,  as  that  the  owner  would  be  reasonably 
praiumed  by  the  taker  to  have  abandoned  them,  or  at  least 
not  to  know  where  to  find  them.  Therefore,  if  a  horse  is 
found  feeding  on  an  open  conunon,  or  on  the  side  of  a  public 
road,  or  a  watch  found  apparently  hidden  in  a  hay-stack, 
the  taking  of  these  would  be  larceny,  because  the  taker  had 
no  right  to  presume,  that  the  owner  did  not  know  where 
to  find  them,  and  consequently,  had  no  right  to  treat  them 
as  lost  goods.  In  the  present  case  there  is  no  doubt  that 
the  bank  note  was  lost ;  the  owner  did  not  know  where  to 
find  it ;  the  prisoner  reasonably  believed  it  to  be  lost — he 
had  no  reason  to  know  to  whom  it  belonged,  and  therefore 
though  he  took  it  with  the  intent  not  of  taking  a  partial  or 
temporary,  but  the  entire  dominion  over  it,  the  act  of 
taking  did  not  in  our  opinion,  constitute  the  crime  of  lar- 
ceny.    Whether  the  subsequent  appropriation  to  his  own 


74  CASES  IN   THE  COURT  OF  CRIMINAL   APPEAL* 

1849.       use  by  changing  it,  with  the  knowledge  at  that  time  that  it 
reo.  v.       belonged  to  the  prosecutor,  does  amount  to  that  crime,  will 
Thurborn,    Y)e  afterwards  considered. 

^^  It  appears,  however,  that  goods  which  do  fall  within  the 
category  of  lost  goods,  and  which  the  taker  justly  believes 
to  have  been  lost,  may  be  taken  and  converted,  so  as  to 
constitute  the  crime  of  larceny,  when  the  party  finding  may 
be  presumed  to  know  the  owner  of  them,  or  there  is  any 
mark  upon  them,  presumably  known  by  him,  by  which  the 
owner  can  be  ascertained.  Whether  this  is, a  qualification 
introduced  in  modem  times,  or  which  always  existed,  w« 
need  not  deteimine.  It  may  have  proceeded  on  the  con^ 
struction  of  the  reason  of  the  old  rule.  Quia  Dominus  rerun 
non  apparet  ideo  cujus  sunt  incerium  est ;  and  the  rule  is  held 
not  to  apply  when  it  is  certain  who  is  the  owner :  but  the  au- 
thorities are  many,  and  we  believe  this  qualification  has  been 
so  generally  adopted  in  practice,  that  we  must  therefore 
consider  it  to  be  established  law.  There  are  many  reported 
cases  on  this  subject.  Some  where  the  owner  of  the  goods 
may  be  presumed  to  be  known,  from  the  circumstances 
under  which  they  are  found.  Amongst  these  are  meo- 
tioned  the  cases  of  articles  left  in  hackney-coaches  by  pas- 
sengers, which  the  coachman  appropriated  to  his  own  use. 
or  a  pocket-book  found  in  a  coat  sent  to  a  tailor  to  be  re- 
paired, and  abstracted  and  opened  by  him.  In  these  cases 
the  appropriation  has  been*  held  to  be  larceny.  Perhaps 
these  cases  might  be  classed  amongst  those  in  which  the 
taker  is  not  justified  in  concluding  that  the  goods  were 
lost ;  because  there  is  little  doubt  he  must  have  believed, 
that  the  owner  would  know  where  to  find  them  again,  and 
he  had  no  pretence  to  consider  them  abandoned,  or  dere- 
lict. (LamVs  case,  2  East,  P.  C.  16,  599—664;  Wynne^s 
case.  Lea.  460  ;  Sear'^s  case,  ib,  463,  n.  (a).)  Some  cases 
appear  to    have   been   decided   on   the  ground  of  bail* 

(a)  These  references  apply  to  the  3rd  edit,  of  Leach :  in  last  edit  pp. 
413—415,  n. 


Tburbokk. 
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ment,  determined  by  breaking  bulk,  which  would  con-  1849. 
stitute  a  trespass,  as  Wynne's  case;  but  it  seems  diffi-  rbo. v. 
cult  to  apply  that  doctrine  which  belongs  to  bailment, 
where  a  special  property  is  acquired  by  contract,  to  any 
case  of  goods,  merely  lost  and  foimd,  where  a  special  pro- 
perty is  acquired  by  finding.  The  appropriation  of  goods 
by  the  finder  has  also  been  held  to  be  larceny,  where  the 
owner  could  be  found  out  by  some  mark  on  them,  as  in  the 
case  of  lost  notes,  cheques  or  bills,  with  the  owner  s  name 
upon  them. 

^^  This  subject  was  considered  in  the  case  of  Merry  v. 
Green^  (7  M.  &  W.  623,)  in  which  the  Court  of  Exchequer 
acted  upon  the  authority  of  these  decisions ;  and  in  the 
argument  in  that  case  difficulties  were  suggested,  whether 
the  crime  of  larceny  could  be  committed  in  the  case  of  a 
marked  article,  a  cheque  for  instance,  with  the  name  of  the 
owner  on  it,  where  a  person  originally  took  it  up,  intending 
to  look  at  it,  and  see  who  was  the  owner,  and  then  as  soon 
as  he  knew  whose  it  was,  took  it,  animo  furandi;  as  in 
order  to  constitute  a  larceny  the  taking  must  be  a  trespass, 
and  it  was  asked,  when  in  such  a  case  the  trespass  was 
eonmiitted.  In  answer  to  that  inquiry  the  dictum  attri- 
buted to  me  in  the  report  was  used ;  that  in  such  a  case  the 
trespass  must  be  taken  to  have  been  committed,  not  when 
he  took  it  up  to  look  at  it,  and  see  whose  it  was,  but  after- 
wards when  he  appropriated  it  to  his  own  use,  animo 
furandi. 

^^  It  is  quite  a  mistake  to  suppose,  as  Mr.  Greaves  has 
done  (Vol.  II.  p.  14),  that  I  meant  to  lay  down  the  propo- 
sition in  the  general  terms  contained  in  the  extract  from 
the  report  of  the  case  in  7  M.  &  W.,  which  taken  alone, 
seems  to  be  applicable  to  every  case  of  finding  unmarked 
as  well  as  marked  property.  It  was  meant  to  apply  to  the 
latter  only. 

''  The  result  of  these  authorities  is  that  the  rule  of  law  on 
this  subject  seems  to  be.  that  if  a  man  find  goods  that  have 
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1849.  been  actually  lost,  or  are  reasonably  supposed  by  him  to 
BmoTv.  have- been  lost,  and  appropriates  them,  with  intent  to  take 
Thtrborit.  ^^  entire  dominion  over  them,  really  believing  when  he 
takes  them,  that  the  owner  cannot  be  found,  it  is  not 
larceny.  But  if  he  take  them  with  the  like  intent,  though 
lost,  or  reasonably  supposed  to  be  lost,  but  reasonably 
believing  that  the  owner  can  be  found,  it  is  larceny. 

^'  In  applying  this  rule,  as  indeed  in  the  application  of  all 
fixed  rules,  questions  of  some  nicety  may  arise,  but  it  will 
generally  be  ascertained  whether  the  person  accused  had 
reasonable  belief  that  the  owner  could  be  found,  by  evidence 
of  his  previous  acquaintance  with  the  ownership  of  the  par- 
ticular chattel,  the  place  where  it  is  found,  or  the  nature  of 
the  mark  upon  it.  In  some  cases  it  would  be  apparent,  in 
others  appear  only  after  examination.  It  would  probably 
be  presumed  that  the  taker  would  examine  the  chattel  as 
an  honest  man  ought  to  do  at  the  time  of  taking  it,  and  if 
he  did  not  restore  it  to  the  owner  the  jury  might  conclude 
that  he  took  it  when  he  took  complete  possession  of  it 
animo  farandi.  The  mere  taking  it  up  to  look  at  it,  would 
not  be  a  taking  possession  of  the  chattel. 

^*  To  apply  these  rules  to  the  present  case :  the  first 
taking  did  not  amount  to  larceny,  because  the  note  was 
really  lost,  and  there  was  no  mark  on  it,  nor  other  circum* 
stance  to  indicate  then  who  was  the  owner,  or  that  he  might 
be  found,  nor  any  evidence  to  rebut  the  presumption  that 
would  arise  from  the  finding  of  the  note  as  proved,  that  he 
believed  the  owner  could  not  be  found,  and  therefore  the 
original  taking  was  not  felonious  ;  and  if  the  prisoner  had 
changed  the  note,  or  otherwise  disposed  of  it  before  notice 
of  the  title  of  the  real  owner,  he  clearly  would  not  have 
been  punishable,  but  after  the  prisoner  was  in  possession  of 
the  note  the  owner  became  known  to  him,  and  he  then 
appropriated  it  animo  furandi^  and  the  point  to  be  decided 
18  whether  that  was  a  felony. 

**  Upon  thia  question  we  have  felt  considerable  donbt.    If 
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he  had  taken  the  chattel  innocently,  and  afterwards  appro-        1849. 
priated  it  without  knowledge  of  the  ownership  it  would  not        Reo.v. 
have  been  larceny,  nor  would  it,  we  think,  if  he  had  done  so     T""»«>*^* 
knowing  who  was  the  owner,  for  he  had  the  lawful  posses- 
sion in  both  cases,  and  the  conversion  would  not  have  been 
a  trespass  in  either.     But  here  the  original  taking  was  not 
innocent  in  one  sense,  and  the  question  is,  does  that  make 
a  difference  !     We  think  not,  it  was  diq)unishable  as  we 
have  already  decided,  and  though  the  possession  was  acconoh 
panied  by  a  dishonest  intent,  it  was  still  a  lawful  possession, 
and  good  against  all  but  the  real  owner,  and  the  subsequent 
conversion  was  not  therefore  a  trespass  in  this  case,  more 
than  the  others,  and  consequently  no  larceny.     We,  there- 
fore, think  the  conviction  was  wrong.^ 
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CORAM 

Wilde,  C.  J.,  Wightman,  J., 

RoLFE,  B.,  Cresswell,  J., 

Platt,  B. 

IN  THE  EXCHEQUER  CHAMBER. 


The  Queen  against  John  Martin. 

1849. 

Monday,       VENUE. 
ApHiZO. 

Where  a  prison.  ""^^  *^®  General  Quarter  Sessions  of  the  Peace  of  our 
erhaa  been  con-  Sovereign  Lady  the  Queen,  held  for  the  county  of  Dorset, 

Tictedy  and  a 

qnettionoflaw  at  Dorchester  in  the  said  county,  on  Tuesday  the  second 
oJrat  wiiihear  ^y  ^^  January,  1849,  upon  the  trial  of  the  indictment  here- 
Counsel  for  the  unto   annexed,  the  prisoners  George  Eades  and  Charles 

proaecntion,  al-  .        *  ^ 

though  no  one  Eades  were  convicted  on  the  fifth  count  of  the  indictment^ 
^1^^^,  '  ^  and  the  prisoner  John  Martin  on  the  seventh  count  of  the 
the8Lr*n'&^  said  indictment.  It  was  objected  in  arrest  of  judgment  on 
12  Vict.  c.  78,  behalf  of  the  prisoner  Martin,  that  the  seventh  count  on 
of  law  which  ^^  which  he  was  convicted  was  bad  on  the  face  thereof. 

S2i^//rtli&"       "'^®*'  For  total  want  of  venue. 

indnde  a  qnes-       "  2nd.  Or  for  Wrong  venue* 

Talidi^  of  the         "  3rd.  Or  for  venue  so  deficient  and  imperfect  as  not  to 

S"^  »>«  """^  ^y  »*»*"*«• 

and  in  arrest  of 
judgment. 

Words  in  one  count  referring  to  another  count  include  so  much  only  of  the  other  count 
as  is  specially  referred  to ;  and,  therefore,  where  a  person  was  indicted  in  the  seventh  count 
of  an  indictment  for  receiying  in  the  county  of  Somerset  one  wether  sheep  {**  bein^  tk§ 
some  a»  U  mentioned  in  the  fifth  count  qf  thie  indictment*')  in  which  fifth  count  the 
said  wether  sheep  was  alleged  to  have  been  stolen  in  the  county  of  Dorset;  the  fifth 
count  is  not  so  incorporated  with  the  seventh  as  to  show  jurisdiction  to  try  in  the  county 
of  Dorset. 

Nor  will  the  Stat.  11  &  12  Vict.  c.  46  (which  provides  that  accessaries  after  the  fact  may 
be  tried  by  any  court  having  jurisdiction  to  try  the  principal  felon)  assist;  the  seventh 
count,  neitiier  in  itself,  nor  by  reference,  averring  who  was  the  principal  to  whom  the 
prisoner  was  accessary. 
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"  4th.  That  the  defect  is  not  to  be  cured  by  reference       ^^9. 
to  the  Tenue  in  the  margin.  R«o*  «. 

^^  6th.  Or  by  reference  to  any  other  venue  in  the  indict- 
ment. 

*'  6th.  Or  by  the  parenthesis  in  such  seventh  count. 

^'7th.  That  the  property  is  insufficiently  laid  and  de- 
scribed in  such  seventh  count. 

^^8th.  That  such  insufficient  description  is  not  to  be 
cured  by  the  parenthesis  aforesaid. 

'^9th.  That  it  in  no  way  appeared  in  the  said  seventh 
count  that  the  property  the  prisoner  was  charged  with 
receiving  was  stolen  in  the  county  of  Dorset  so  as  to  give 
the  court  jurisdiction. 

^'  lOthy  and  generally.  That  as  such  seventh  count  is  a 
distinct  and  separate  charge  of  substantive  felony  in  its 
terms  of  which  the  prisoner  (Martin)  might  be  convicted 
although  an  acquittal  of  the  principals  had  taken  place,  it 
must  be  taken  per  se  as  if  it  had  constituted  the  whole 
indictment,  and  if  bad  cannot  be  cured  aliunde. 

^*  The  points  having  been  argued  the  Court  overruled  the 
objections,  considering  the  defects  cured  by  the  provisions 
of  7  &  8  Geo.  IV.  c.  29,  s.  66,  and  11  &  12  Vict.  c.  46,  s. 
2,  and  for  other  reasons,  and  passed  sentence  upon  the  pri- 
soner, but  respited  the  execution  of  judgment  until  the 
opinion  of  Her  Majesty's  judges  shall  have  been  received 
upon  the  case. 

**  Charles  Porcheb, 
'^  Presiding  Chairman. 


" '  Donetshire'  to  wit  The  juron  for  our  Sorerdgn  Lady  the  Queen,  upon 
thdr  oath,  present  that  John  Martin,  late  of  the  parish  of  Trent,  in  the 
eovntj  of  SomerMt,  labourer ;  George  Eades,  late  of  the  same  parish,  labourer ; 
and  Charies  Eades,  late  ci  the  same  parish,  labourer,  on  the  18th  day  of  De- 
cember, in  the  12th  year  ci  the  reign  of  our  Sover^gn  Lady  Victoria,  by  the 
grace  of  God  of  tha  United  Kingdom  of  Great  Britain  and  L«land  Queen, 
Defender  ci  the  Faith,  with  force  and  arms  at  the  parish  of  Sherborne,  in  the 
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1849.         oonnty  oi  Donetyone  wether  sheep  of  the  price  of  twmtf  AiWnp,  of  the 
~  cattle  goods  and  chattels  of  one  Henry  Ensor,  then  and  there  feloniously  did 


Mf^tM  steal,  take,  and  drive  away,  against  the  form  of  the  statute  fai  such  case  made 
and  providedt  and  against  the  peaoe  of  our  said  Lady  the  Qomd,  her  oown 
and  dignity." 

''  2nd  oonnt  charged, '  That  John  Martin,  Geoige  Eades,  and  Charles  Eades, 
on,  &c.  at,  &c.  [as  befbre]  one  wether  sheep,  ftc.  [as  before]  did  kill,  with  a 
ftlonioiis  intent  to  steal.  &c.  the  carcase,  ftc'  (a). 

**  3rd  count  '  That  John  Martin,  George  Eades,  and  Chaxlea  Eades,  on* 
&c.  at,  &c.  [as  before]  one  wether  sheepi  &c.  [as  before]  before  then  felo- 
niously stolen,  &c.  did  reodve  and  hare,  &&' 

**  4th  count.  '  That  John  Martin,  George  Eades,  and  Charles  Eades,  on,  te. 
at,  &c.  [as  before]  the  carcase  of  a  certain  sheepf  &c.  before  then  felonioasly 
stolen,  &c.  did  receiye  and  have,  &c.' 

''  5th  count.  '  And  the  jurors  aforesaid,  upon  tiieir  oath  aforesdd,  do  farther 
present  that  the  said  George  Bades  and  Charles  Eades,  on  the  said  18th  day 
of  December  in  the  twelfth  year  of  the  reign  aforesaid,  wHh  force  and  arms  at 
the  parish  of  Sherborne  aforesaid,  in  the  county  of  Dorset  aforesaid,  one 
wether  sheep  of  the  price  of  twenty  shillings,  of  the  cattle  goods  and  diattels 
of  the  said  Henry  Ensor,  then  and  there  fidoniously  did  steal,  take,  and  cany 
away  against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity.' 

''  6th  count  charged,  '  That  George  Eades  and  Charles  Bades,  <m,  &e.  at, 
&c.  [as  before]  one  wether  sheep,  &e.  [as  before]  did  kill  with  a  felcmioiis 
intent  to  steal  the  carcase,  &c.' 

**  7th  count.  '  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  John  Martin  on  the  said  18th  day  of  December  in  the 
12th  year  of  the  reign  aforesaid,  with  force  and  arms  in  the  parish  of  ^hcot, 
in  the  county  of  Somerset,  one  wether  sheep  of  the  price  of  twenty  shillings 
(being  the  same  property  as  is  mentioned  in  the  fifth  count  of  this  indictment) 
of  the  cattle  goods  and  chattels  of  the  said  Henry  Ensor,  before  then  folo- 
nionsly  stolen,  taken  and  canned  way,  feloniously  did  receive  and  have,  he  tiie 
said  John  Martin  then  and  there  well  knowing  the  said  cattle  goods  and 
chattels  last  aforesaid  to  have  been  feloniously  taken  and  carried  away, 
against  the  forms  of  the  statutes  in  such  case  made  and  provided,  and  against 
the  peaoe  of  our  Lady  the  Queen,  her  crown  and  dignity.' 

"  8th  count  charged, '  That  John  Martin,  in,  &c.  at,  &c.  [as  in  the  seventh 
count]  the  carcase  of  a  certain  sheep,  &c.  (being  the  same,  &c.  [as  in  the 
seventh  count])  before  then  feloniously  stolen,  &c.  did  receive  and  have,  &c.' " 

FfookSf  on  behalf  of  the  prosecntion,  was  proceeding  to 
address  the  Court.  [Wilde^  G.  J.^ — Does  any  one  ^pear 
for  the  prisoner !]     No  one.    [  Wilde^  C.  J. — ^Has  any  case 

(a)  It  appears  mmecesaary  to  set  out  at  length  any  of  the  coimts,  eoreeft 
MM  4rst,  fllni,  and  sevenni. 
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been  heard  in  this  CSonrt  in  which  no  one  has  appeared  on       1849. 
behalf  of  the  prisoner !]    Beg.  v.  Masters  (a).  es«.«. 

WiLDK,  C.  J.— You  are  entitled  to  be  heard.  Martim. 

Ffoohs. — The  question  here  is,  whether  there  was  a 
sufficient  Tenue ;  and  the  objection  raised  is,  that  in  the 
seventh  count  no  allusion  is  made  to  the  county  of  Dorset,  in 
which  the  trial  took  place.  This  objection  should  have  been 
taken  during  the  trial.  It  not  having  been  then  taken,  but 
after  the  trial,  and  after  verdict,  and  in  arrest  of  judgment, 
this  Court  has  no  jurisdiction.  [Rolfe^  B. — Does  this  not 
arise  upon  the  trial!  Platte  B. — The  judgment  mi^t 
have  been  arrested  in  that  Court,  and  the  case  reserved.] 

Wilds,  C.  J. — You  may  proceed. 

JFfooks. — The  principals  in  the  felony  were  convicted 
upon  the  fifth  coimt  of  the  indictment  of  stealing  a  sheep 
at  Sherboume,  in  the  county  of  Dorset;  and  on  the  seventh 
count  the  prisoner  Martin  was  found  guilty  of  receiving  the 
same  sheep  knowing  it  to  have  been  stolen.  The  reference 
in  the  seventh  count  to  the  fifth  count  is,  ^^  being  the  same 
property  as  is  mentioned  in  the  fifth  count  of  this  indict- 
ment.'* [WUdey  C.  J. — Words  of  reference  do  not  include 
the  whole  count,  but  merely  the  particular  words  referred 
to.]  By  the  stat.  11  &  12  Vict.  c.  46,  s.  2,  it  is  enacted, 
'^that  if  any  person  shall  become  an  accessary  after  the  fact 
to  any  felony,  whether  the  same  be  a  felony  at  common  law 
or  by  virtue  of  any  statute  or  statutes,  he  may  be  indicted 
and  convicted  either  as  an  accessary  after  the  fact  to  the 
principal  felony,  together  with  the  principal  felon,  or  after 
the  convicticm  of  the  principal  felon,  or  may  be  indicted 
and  convicted  of  a  substantive  felony,  whether  the  principal 
fek«  shall  or  shall  not  have  been  preriously  convicted,^  &c. ; 
^^  and  the  offence  of  such  person,  howsoever  indicted,  may  be 

(•)  18  Law  J.,  N.  8.,  M.  C.  2 ;  mUe,  p.  1,  8.  C. 
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1849.  inquired  of,  tried,  detennined,  and  punished  bj  any  Court 
Rbo.  9.  which  shall  have  jurisdiction  to  try  the  principal  felon  in 
the  same  manner  as  if  the  act,  by  reason  of  which  such 
person  shall  have  become  an  accessary,  had  been  committed 
at  the  same  place  as  the  principal  felony  ;^  and  by  s.  3,  it 
is  provided,  that  the  same  person  might  be  indicted  in 
the  same  indictment  with  stealing  and  receiving  the  same 
property.  [Wilde,  C.  J. — You  must  show  that  the  Court 
had  jurisdiction  either  at  common  law  or  by  statute.  The 
count  does  not  state  any  offence  committed  within  the 
county  of  Dorset,  therefore  there  is  no  common-law  juris- 
diction. By  statute  (a)  the  prisoner  may  be  tried  in  any 
county  in  which  he  shall  have  had  the  property  in  his  pos- 
session ;  the  count  does  not  show  that  the  prisoner  ever 
had  possession  in  the  county  of  Dorset.  Also  where  the 
principal  thief  might  be  tried  (b) ;  it  does  not  appear  by 
this  count  that  the  principal  thief  might  be  tried  in  the 
county  of  Dorset.]  It  does  appear,  if  by  force  of  the  words 
of  reference  the  fifth  coimt  may  be  incorporated ;  and  by 
the  statute  the  jurisdiction  is  extended,  so  that  he  might 
be  tried  where  the  principal  was  tried.  [  Cresswell,  J. — But 
who  is  the  principal !  Does  the  count  show  to  whom  the 
prisoner  is  an  accessary  ?  or,  is  there  anything  in  it  to  show 
who  was  the  principal  ?  TFi&fe,  C.  J. — Your  argument  is, 
that  because  the  principal  might  be  tried  in  the  county  of 
Dorset,  the  accessary  also  might  be  tried  there ;  but  there 
is  no  averment  that  the  principal  might  be  tried  in  that 
county.]  In  Reg  v.  Goff(c),  the  ofience  was  committed 
in  the  town  and  county  of  Southampton,  the  indictment 
was  preferred  and  found  by  the  grand  jury  of  Hants,  and 
the  party  was  tried  and  convicted  in  the  county  of  Hants, 

(a)  See  7  &  8  Geo.  IV.  c.  29,  8.  76. 

(b)  See  11  &  12  Vict.  c.  46,  8.  2. 

(c)  1  Ross.  &  Ry.  179;  (see  Rex  y.  Mullin,  id.  144). 
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under  the  stat.  38  Geo.  III.  c.  £2  (a) ;  and  there  the  objection  1849. 
was  taken  that  the  indictment  contained  no  allegation  that  rxo.  ». 
the  county  of  Hants  was  the  next  adjoining  county  to  the  ^^^"^* 
town  and  county  of  Southampton ;  and  the  Judges  held 
that  it  was  unnecessary,  because  when  the  record  was  drawn 
up  it  might  appear  in  the  caption.  In  this  case  the  caption 
does  not  appear.  [Wightman^  J. — Suppose  the  seventh 
count  the  only  count  in  the  indictment,  and  to  be  filled  up 
as  the  words  of  reference  would  fill  it  up,  is  that  sufficient  i 
He  is  then  charged  with  receiving  in  the  county  of  Somer- 
set. It  does  not  appear  where  was  the  place  at  which  the 
principal  felon  committed  the  offence.]  Such  an  averment 
is  not  necessary.  In  Rex  v.  Goff  the  indictment  was 
"  County  of  Hants,  to  wit.  The  jurors,"  &c.,  "  present,^ 
&c.  ^^  That  S.  6.,  late  of  the  parish  of  Holy  Rood,  in  the 
town  and  county  of  Southampton  and  county  of  the  same 
towHf  in,"  &c.,  '^  at  the  parish  of  Holy  Rood  aforesaid,  in  the 
town  and  county  aforesaid,  in  and  upon,^^  &c. ;  and  it  was 
held  sufficient.  By  11  Geo.  IV.  &  1  Will.  IV.  c.  66,  s. 
24,  the  provisions  of  which  section  are  similar  to  those  of 
the  present  statute,  (the  11  &  12  Vict.  c.  46,  s.  2,)  juris- 
diction is  given  to  try  persons  for  forgery  in  any  county  in 
which  they  may  be  in  custody,  and  under  that  statute  it 
was  held  by  Patteson^  J.,  in  Rex  v.  James  (b),  that  it  was 
sufficient  to  show  that  the  party  was  in  custody  within  the 
county,  and  that  it  was  not  necessary  to  aver  it  in  the 

(«)  By  which  it  ii  enacted,  **  That  it  shall  and  may  be  lawful  for  any  pro- 
aacntor  or  proaecaton  to  prefer  his,  her,  or  their  biU  or  billa  of  indictment, 
Ibr  any  offence  or  offenoea  committed  within  the  county  of  any  city  or  town 
corporate,  to  the  jury  of  the  county  next  adjoining  to  the  county  of  such  dty 
or  town  corporate,  sworn  and  charged  to  inquire  for  the  king  for  the  body  of 
todi  adjoining  county,  at  any  teaaiona  of  oyer  and  terminer  or  general  gaol 
deHTcry ;  and  that  erery  such  bill  of  indictment  found  to  be  a  true  bill  by 
fodi  jury  ahaU  be  valid  and  effectual  in  law  aa  if  the  aame  had  been  found  to 
be  a  true  bill  by  any  jury  sworn  and  charged  to  inquire  for  the  king  for  the 
body  of  the  county  of  such  dty  or  town  corporate." 

{b)  7  C.  &  P.  553. 

VOL    I.  H 
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1849.  indictment.  [Wightman^  J. — Is  there  any  proviBion  in  the 
Reo.  9.  statute  of  Victoria  (a),  that  the  accessary  may  be  tried  in 
Martin,  ^^^  county  where  he  may  happen  to  be  in  custody  ?]  No ; 
where  the  principal  may  be  tried.  [Wightman^  J. — But 
that  is  not  shown.]  The  fifth  count  states  the  oflfence  to 
have  been  committed  in  the  county  of  Dorset.  Here  it 
would  have  been  sufficient  if  the  statement  had  been  the 
same  as  in  the  fifth  count,  but  it  would  have  been  a  mere 
legal  fiction.  It  is  not  always  material  that  it  should 
appear  that  the  offence  was  committed  within  the  county, 
for  by  7  Geo.  IV.  c.  64,  s.  12,  where  an  offence  has  been 
committed  within  500  yards  of  the  border  of  a  county  the 
prisoner  may  be  tried  in  such  county,  or  in  the  county  in 
which  the  offence  was  committed.  In  Reg.  v,  Mitchell  (£), 
Lord  Denman  in  reference  to  that  statute  observed,  ^*It 
occurs  to  me  as  rather  doubtful  whether  the  twelfth  section 
of  7  Geo.  IV.  c.  64,  was  intended  to  make  any  alteration 
in  the  law  as  to  venue,  it  merely  extended  the  boundary  of 
the  county  600  yards."  So  if  this  act  were  done  within  600 
yards  of  the  county  of  Dorset,  although  really  in  the  county 
of  Somerset,  it  might  be  laid  to  be  in  Dorset.  In  Reg  v. 
Loader  (c),  tried  at  Dorset j  the  indictment  charged  the 
offence  to  have  been  committed  in  a  detached  portion 
of  Somersetshire  surrounded  by  the  county  of  Dorset^ 
and  Rolfe,  B.,  held  this  to  be  sufficient  (d).     Reg.  v.  JPra- 

(a)  11  &  12  Vict.  c.  46. 

{b)  2  Q.  B.  642. 

(e)  Die.  Q.  S.  188,  n.,  5th  ed. 

{d)  By  2  &  3  Vict.  c.  82,  s.  1,  <'  It  shaU  be  lawfol  for  any  jastice  or  jas- 
tioes  of  the  peace,  acting  for  any  county,  to  act  as  a  justice  or  justices  of  the 
peace  in  all  things  whatsoever  concerning  or  in  anywise  relating  to  any 
detached  part  of  any  county  which  is  surrounded  in  whole  or  in  part  by  the 
county  for  which  such  justice  or  justices  acts  or  act ;  and  that  all  acts  of  such 
justice  or  justices  of  the  peace,  and  of  any  constable  or  other  officer  in  obedience 
thereto,  shall  be  as  good,  and  all  offenders  in  such  detached  part  may  be  com' 
mitted  /or  trial,  tried,  convicted,  and  sentenced ;  and  judgment  and  execn- 
cuUon  may  be  had  upon  them  in  like  manner  as  if  such  detached  part  were  to 
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MT  (a),  was  certainly  an  adverse  decision,  but  that  case  might  1849. 
be  considered  as  an  exception.  He  then  submitted  that  the  Req,v. 
dbjection  to  the  indictment  should  have  been  taken  at  the  MAmTiK. 
brial,  and  that  the  defect  was  cured  after  verdict  by  7  Oeo. 
lY.  c.  64,  s.  20  (b).  He  was  aware  that  he  must  show 
iliat  the  Court  below  had  jurisdiction  before  the  question 
could  arise  under  that  statute;  that  had  been  already 
lecided  in  Reg,  v.  O"  Connor  (c).  He  however  submitted 
thftt  this  Court  would  be  of  opinion  that  the  Court  below 
bad  jurisdiction.  A  decision  in  favour  of  the  Crown  would 
not  operate  as  any  hardship  upon  the  prisoner,  for  he  could 
not  be  indicted  again.  [Rolfe^  B. — How  so  ?]  The  sta- 
tute provides  ^'  that  no  person  who  shall  be  once  duly  tried 
Tor  any  such  offence,  whether  as  an  accessary  after  the  fact 
3r  for  a  substantive  felony,  shall  be  liable  to  be  again 
indicted  or  tried  for  the  same  offence.^  [JRolfej  B. — That 
is  so,  if  he  can  show  he  has  been  duly  tried.] 

Wilde,  C.  J. — It  does  not  appear  to  me  that  there  is 
uny  reasonable  doubt  that  this  count  cannot  be  supported. 
It  18  necessary  that  the  count  should  show  a  jurisdiction 
upon  the  face  of  it.  It  does  not  suffice  that  certain  facts 
ft(q)ear  aliunde.  All  the  circumstances  which  give  the  juris- 
iiction  should  be  incorporated  in  the  indictment.  In  Reg, 
V.  JameSf  which  was  a  case  of  forgery  tried  at  Gloucester, 
the  indictment  on  the  face  of  it  showed  clearly  jurisdiction, 

lU  intents  and  purposes  pert  of  the  oonnty  for  which  such  justioe  or  justioes 
lets  or  act." 

In  Reg,  ▼.  Loader  it  was  objected  that  the  statnte  did  not  give  any  power 
to  Indict,  or  to  a  grand  jnry  to  inquire  of  an  indictment ;  and  the  7  €reo.  lY. 
5.  64,  s.  12,  and  4  &  5  Will.  IV.  c  36,  s.  2,  were  dted  as  instances  of  enact- 
ments m  pari  materid.  Rolfi,  B.,  overmled  the  objection ;  bat  ^iMert  by 
the  learned  Editor  of  Die.  Q.  S. 

(a)  1  M.  C.  C.  407. 

{k)  That  no  judgment,  &c.  shall  be  stayed  or  reversed  for  want  of  a  proper 
n  perfect  Tenue  when  the  Court  shaU  appear  by  the  indictment  to  have  had 
iorisdietion  over  the  offence. 

(e)  6  Q.  B.  16. 

h2 
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1849.  but  the  evidence  did  not  show  that  the  forgery  was  commit- 
Rbo. v.  ted  in  Gloucester;  the  statute,  however,  says  that  the 
Mabtin.  party  may  be  tried  where  he  shall  be  in  custody,  the  same 
as  if  the  oifence  had  been  conunitted  there :  in  that  case 
the  count  was  supported  by  force  of  the  statute.  In 
the  present  case,  the  prisoner  was  tried  in  the  county  of 
Dorset,  and  the  indictment  charges  that  he  had  done  the 
act  in  the  county  of  Somerset,  and  the  statutes  will  not 
assist,  because  it  does  not  appear  who  was  the  thief, 
where  the  property  had  been  stolen,  or  where  the  prisoner 
had  ever  had  it  in  his  possession.  We  cannot  enter  into 
any  facts  which  took  place  at  the  trial ;  we  know  nothing 
of  them  beyond  what  is  submitted  to  us.  Here  it  appears 
the  prisoner  was  tried  in  Dorsetshire,  whereas  he  should 
have  been  tried  in  Somersetshire,  how  can  we  give  judg- 
ment against  the  prisoner  in  such  a  case — we  cannot. 
The  count  upon  the  face  of  it  gives  no  jurisdiction,  and 
therefore  cannot  be  supported. 

RoLFE,  B. — I  am  of  the  same  opinion.  As  to  whether  this 
Court  has  any  jurisdiction  in  a  case  like  this,  on  the  ground 
that  it  is  a  matter  not  arising  upon  the  trial  but  after  the 
trial,  I  think  the  word  ^'  trial  ^  in  the  first  section  must  be 
taken  in  a  liberal  sense,  and  to  mean  anything  which  occurs 
during  the  trial  in  the  Court  below.  I  take  it  to  be  so 
from  the  words  of  the  second  section,  that  ^Hhe  said 
justices  and  barons  shall  thereupon  have  full  power  and 
authority  to  hear  and  finally  determine  the  said  question  or 
questions,  and  thereupon  to  reverse,  affirm,  or  amend  any 
judgment  which  shall  have  been  given,^^  &c.  As  to  the 
case  (a)  tried  before  me,  it  does  not  appear  to  aifect  the 
present  question. 

WiGHTMAN  and  Crbsswell,  J  J.,  and  Platt,  B.,  concurred. 

Conviction  reversed. 

(a)  Reg.  v.  Loader,  Die.  Q.  S.  188,  5th  ed. 
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CORAM 

Wilde,  C.  J.,  Wightman,  J. 

AlDBRSON,  B.  CaSSdWELL,  J. 

Platt,  B. 


The  Queen  against  John  Beeton.  laio 

PLEADING.  ^^If^o'. 


'*JoHN  Beeton  was  charged  at   the  General  Quarter  In  charging  in 

the  same  in- 

Sessions  of  the  Peace  for  the  County  of  Suffolk,  held  by  dictment,  un- 
adjoumment  at  Bury  Saint  Edmonds,  on  the  17th  day  of  ^^^  12"  Vict* 
March,  in  the  year  of  our  Lord  one  thousand  eiirht  hun-  c.46,a.3,are- 

,  ,    ,.  .  ceiving  together 

dred  and  forty-nine,  upon  an  indictment  a  copy  of  which  is  with  a  iteaiing, 

J  i      .V  •  the  prosecntion 

annexed  to  this  case.  i,  ^/^  limited  to 

"  The  prisoner  pleaded  not  guilty.    After  the  prisoner  had  ®**  p*?'^'*'  ^^^ 
pleaded,  and  before  the  counsel  for  the  prosecution  had 
opened  his  case,  the  counsel  for  the  prisoner  objected  that, 
under  the  3rd  section  of  the  statute  11  &   12  Vict.  c. 
46  (a),  it  was  made  lawful  to  add  one  count  only  for  receiv- 

(a)  11  &  12  Vict.  c.  46,  a.  3.  "And  whereas,  according  to  the  present 
practice  of  courts  of  criminal  jurisdiction,  it  is  not  permitted  in  an  indictment 
for  stealing  property  to  add  a  count  for  receiving  the  same  property  knowing 
it  to  have  been  stolen,  or  in  an  indictment  for  reoeiTing  stolen  property, 
knowing  it  to  have  been  stolen,  to  add  a  count  for  stealing  the  same  property, 
and  jostioe  is  hereby  often  defeated.  Be  it  therefore  enacted,  that  from  and 
after  the  passing  of  this  Act,  in  every  indictment  for  feloniously  stealing 
property,  it  shall  be  lawftU  to  add  a  cowit  for  feloniously  receiving  the  same 
property,  knowing  it  to  have  been  stolen ;  and  in  any  indictment  for  feloniously 
reoe^ng  property  knowing  it  to  have  been  stolen,  it  shall  be  lawful  to  add  a 
count  for  feloniously  stealing  the  same  property  :  and  where  any  such  indict- 
ment shaU  have  been  preferred  and  found  against  any  person,  the  prosecutor 
shall  not  be  put  to  his  election  ;  but  it  shaU  be  lawful  for  the  jury  who  shaU 
try  the  same  to  find  a  verdict  of  guilty,  either  of  stealing  the  property  or  of 
receiving  it  knowing  it  to  have  been  stolen.  And  if  such  indictment  shall 
have  been  pf^sferred  and  found  against  two  or  more  persons,  it  shaU  be  lawful 
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1849.  ing,  and  that  the  counsel  for  the  prosecution  therefore 
rbo.  v.  should  be  called  upon  to  elect  upon  which  of  the  counts 
Bbbton.  fQj,  receiving  he  would  proceed.  The  Court  thought  that, 
under  the  said  section,  it  was  made  lawful  to  add  as  many 
counts  for  receiving  as  there  were  counts  charging  a  steal- 
ing, and  refused  on  that  account  to  put  the  counsel  for  the 
prosecution  to  his  election ;  but,  upon  the  application  of  the 
counsel  for  the  prisoner,  reserved  a  case  upon  that  point  for 
the  consideration  of  the  Judges  of  the  Superior  Courts. 
The  prisoner  was  found  guilty  on  the  eleventh  count  of  the 
indictment,  and  acquitted  upon  the  other  counts.  He  was 
sentenced  to  seven  years'  transportation,  but  execution  of 
this  judgment  has  been  respitedi  until  the  question  reserved 
by  this  case  shall  have  been  considered  and  decided. 

^^  Samuel  H.  Alderson, 

'*  Chairman. 


**  Suffolk,  to  wit.  The  Jurors  for  our  So?ereign  Lady  the  Queen,  upon 
their  oath,  present  that  John  Beeton,  late  of  the  parish  of  Hawkedon,  in  the 
county  of  Suffolk,  labourer,  on  the  28th  day  of  January,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-nine,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  the  dwelling-house  of  John  Mason 
there  situate  feloniously  did  break  and  enter,  and  twenty-six  pieces  of  the 
current  gold  coin  of  the  realm,  caUed  sovereigns,  of  the  value  of  twenty  six 
pounds  ;  two  pieces  of  the  like  gold  coin  called  half-sovereigns,  of  the  value 
of  one  pound ;  and  one  piece  of  the  current  silver  coin  of  the  realm  called  a 
sixpence,  of  the  value  of  sixpence ;  of  the  proper  moneys,  goods,  and  chattels 
of  George  Mason,  in  the  said  dwelling-house,  then  and  there  being  found  then 
and  there  in  the  said  dwelling-house,  feloniously  did  steal,  take,  and  carry  away, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

**  The  2nd  count  in  this  indictment  is  the  same  as  the  first ;  but  states  the 
larceny  to  have  been  of  certain  moneys,  the  property  of  the  said  John  Mason, 
in  the  said  dwelling-house. 


for  the  jury  who  shaU  try  the  same  to  find  all  or  any  of  the  said  persons  guilty, 
either  of  stealing  the  property  or  of  receiving  it  knowing  it  to  have  been  stolen, 
or  to  find  one  or  more  of  the  said  persons  guilty  of  stealing  the  property,  and 
the  other  or  others  of  them  guilty  of  receiving  it,  knowing  it  to  have  been 
stolen." 
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**  The  Srd  ooimt  is  the  same  as  the  first ;  bat  states  the  larceny  to  have         ;|  g49, 

been  of  certain  moneys,  the  property  of  Joseph  Mason,  in  the  said  dwelling-  

house.  J?*®-  *'• 

"  The  4th  count  is  the  sameas  the  first ;  but  states  the  larceny  to  have  been 
of  certain  moneys,  the  property  of  Elisabeth  Mason,  in  the  said  dwelling-hoose. 

**  The  5th  count  is  the  same  as  the  first ;  bat  states  the  larceny  to  have  been 
of  certain  moneys,  the  property  of  Daniel  Mason,  in  the  said  dwelling-hoase. 

'*  The  6th,  7th,  8th,  9th,  and  lOth  counts  in  this  indictment  are  the  same  as 
the  first  fiye  counts ;  but  stating  the  breaking  to  have  been  into  a  certain 
building  of  the  said  John  Mason,  within  the  curtilage  of  the  said  dwelling- 
hoase,  and  stealing  the  moneys  as  mentioned  in  the  first  fiye  counts  respec- 
tively. 

**  The  1 1th  count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present,  that  before  and  at  the  time  of  the  committing  of  the  offence 
by  the  said  John  Beeton,  in  this  count  mentioned,  the  goods  and  chattels  in 
the  said  first  count  mentioned  had  been  feloniously  stolen,  taken,  and  carried 
away ;  and  that  the  said  John  Beeton  afterwards,  to  wit,  on  the  same  day  and 
in  the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  and  within 
the  county  aforesaid,  the  same  goods  and  chattels  (a)  then  being  of  such  yalue 
respectiyely  as  in  the  first  count  mentioned,  and  then  being  the  goods  and 
chattels  of  the  said  George  Mason,  as  in  that  count  also  mentioned,  feloniously 
did  reoetre  and  haye,  he  the  said  John  Beeton,  at  the  time  he  so  receiyed  and 
had  the  same  goods  and  chattels  then  and  there,  well  knowing  the  same  to 
haye  been  feloniously  stolen,  taken,  and  carried  away  as  in  this  count  before 
mentioned,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dig- 
nity, and  against  the  form  of  the  statute  in  such  case  made  and  provided. 

"  The  12th,  13th,  I4th,  and  15th  counts  in  this  indictment  are  the  same 
as  the  deyenth  count ;  but  laying  the  receiying  of  the  seyeral  moneys,  as  men- 
tioned in  the  second,  third,  fourth,  and  fifth  counts  of  this  indictment  res- 
pectiyely. 

"  The  16th  count  in  this  indictment  charges  the  prisoner  with  haying  been 
preyiooaly  conyicted  of  felony.' 


ft 


Bulwer^  who  appeared  for  the  prisoner,  was  stopped  by 

Aldebson,  B. — Is  there  any  doubt  about  this  case  l  Why 
may  there  not  be  as  many  counts  for  receiving  as  for  steal- 
ing, without  the  prosecution  being  called  upon  to  elect! 
It  is  only  one  oifence,  laying  the  property  in  different  persons. 
There  is  nothing  in  the  objection. 

WiLDB,  C.  J. — We  are  all  of  the  same  opinion. 

WioHTMAN  and  Crbsbwell,  JJ.,  and  Platt,  B.  concurred. 

Conviction  affirmed. 

(a)  See  Reg.  y.  RadUy^  nrfra. 
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TRINITY  TERM, 


IN 


THB  TWELFTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 

CORAM 

Dbnman,  Lord,  C.  J.,  Patteson,  J., 

Parke,  B.,  Coltman,  J., 

WuAAAMBj  J. 


1849. 


The  Queen  r.  John  Mattocks  Chapman. 
Case  stated  by  the  Right  Honourable  Lord  Denman^  C.  J. 


^j!^'    perjury. 


A.  swore  faUelj  ^^  The  prisoner  was  tried  before  me  at  the  last  Spring 

before  a  8UITO*  a      •        p      rn        2.                          •    3*  a.         1.  ^             •              i_»i_ 

gate  and  there-  Assizes  for  Taunton,  upon  an  indictment  for  perjury,  which 

by  obtained  a  grated  m  the 
license  for  the 
marriage  of  B. 

uid  C,  which  *<  j^^  ^^^     j!h»i  William  James,  derk,  was  a  snrrogate  for  the  diooeee 

acted  upon  *  ^^  ^^  '^^  WeUs,  haying  authority  to  grant  licenses  for  marriages  therein, 

held,  that  A.  and  that  one  Jolm  Mattocks  Chapman,  of  the  city  of  Wells  aforesaid,  in  the 

was  gnilty  of  a  county  aforesaid,  applied  to  the  said  snrrogate  to  grant  a  license  for  the  solem- 

misdem^uOT.  Qj^ation  of  a  marrisige  at  Wilton,  between  Joseph  Baker  and  Sarah  Fry;  and 

a^tr  of  per-  ^^^  ^^^  Chapman  unlawfaUy  intending  to  deceiye  said  James  as  such  surro- 

jury  ?  (a).  gate,  and  to  obtain  from  him  such  license,  in/raud  and  violaiitm  qfpromsiotu 


(a)  This  point  the  Court  did  not  decide:  it  being  however  an  open  question, 
we  have  inserted  the  argument,  thinking  it  would  be  useful  to  the  profession. 

«  _ 

But  see  the  6  &  7  Will.  IV.  c  85,  s.  38,  which  enacts  that  every  person  who 
shaU  knowingly  and  wilfully  make  any  false  declaration,  or  sign  any  false 
notice  or  certificate  required  by  this  Act,  for  the  purpose  of  procuring  any 
marriage,  shall  suffer  the  penalties  of  peijury.  See  note  to  Rex  v.  Veriist, 
3  Camp.  435 ;  Haw.  P.  C,  Index,  Perjury. 
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af  4  Oeo.  JF.  did,  for  the  purpose  of  obtaining  from  said  nirrogate  lucb         1849. 

Uoenae,  wilfhllj,  frandnlentlj,  and  unlawfully  produce  before  said  James  an 

iffidarit  in  writing ;  and  before  said  surrogate,  in  due  form  of  law,  bas  sworn  and  r »  apm  an 
took  bis  oatbupon  tbe  Gospel  concerning  tbetrutb  of  tbe  matters  tberein,  (tbe 
sail  James  baving  lawful  and  competent  autboritf  as  sucb  surrogate  to  admi- 
nister said  oatb  to  said  Cbapman,  in  tbat  bebalf) ;  and  that  said  Chapman,  being 
so  sworn  before  said  James  having  such  authority  as  aforesaid,  did,  for  the 
purpose  of  obtaining  such  license  for  the  marriage  of  tbe  said  Baker  with  tbe 
said  Fry,  falsely,  corruptly,  knowingly,  wilfully,  fraudulently,  and  unlawfully, 
in  and  by  the  said  affidavit,  depose  and  swear  (vtUtr  alia)  in  substance  and  to 
the  effect  following,  (that  is  to  say)  :  That  tbe  name  of  him.  Chapman,  was 
Joseph  Baker,  and  that  be  was  one  of  the  parties  for  whose  marriage  a  license 
was  applied  for ;  that  be  was  a  yeoman  and  a  widower ;  and  that  said  Sarah 
Fry  had  had  her  usual  place  of  abode  in  said  parish  of  Wilton  for  fifteen  days 
then  last.  Whereas  name  was  not  Baker,  he  was  not  one  of  the  parties  for 
whose  marriage  a  license  was  obtained,  not  a  yeoman,  not  a  widower ;  Sarah 
Fry  had  not  her  usual  place  of  abode  in  said  parish  for  fifteen  days  then  last ; 
all  of  which  premises  were  to  said  Chapman  well  known.  By  means  of  which 
said  false  oath,  so  fUsely,  &c.,  taken  as  aforesaid,  said  Chapman  did  unlawfully 
obtain  from  said  surrogate  a  license  for  the  solemnization  of  a  marriage  at  the 
parish  of  Wilton,  in  said  county  and  diocese,  between  said  Baker  and  Fry ; 
the  said  James  at  the  time  believing  the  said  oath  to  be  true. 

"  2nd  count.  Similar  to  first,  except  that  it  Injn  the  intent  as  unlaw- 
fully intending  to  deceive  James  as  sucb  surrogate,  and  fraudulently  to  obtain 
from  him  such  license ;  and  then  goes  on  to  state  that  Chapman,  for  the  pur- 
pose of  obtaining  from  said  surrogate  as  aforesaid  (query,  such  license),  in  due 
form  of  law  was  sworn,  and  took  bis  oath  upon  the  Gospel ;  and  that  Chapman, 
being  so  sworn  before  said  James  (said  James  having  a  lawful  and  competent 
power  and  authority,  as  such  surrogate,  to  administer  said  oath),  did  for  tbe 
purpose  [as  in  first  count]  falsely,  &c.,  swear,  {inter  aiia)  [tbe  rest  of  the 
count  same  as  first]. 

'*  3rd  count.  Lays  the  intent  as  unlawfully  intending  to  obtain  from  said 
James,  as  such  surrogate,  such  license,  in  fraud  and  violation  of  4  Geo.  IV., 
[the  rest  same  as  second  count]  except  tbat  it  does  not  state  tbe  oath  to  be 
by  affidavit. 

"  4th  count.  The  same  as  the  third,  except  that  it  states  that  Chapman, 
being  sworn  before  said  James  (having  a  lawful  and  competent  jurisdiction 
and  authority  as  such  surrogate,  to  administer  the  said  oath)  did,  &c. ;  but  it 
does  not  state  that  the  license  was  obtained. 

"5th  count.  That  James  was  a  surrogate,  having  authority  to  grant 
licenses;  that  Chapman  applied  (as  in  the  first  count) ;  that  Chapman,  for  the 
purpose  of  obtaining  from  James,  as  sucb  surrogate,  such  license,  then  and 
there  before  said  James,  as  such  surrogate,  in  due  form  of  law  was  sworn,  and 
took  his  oatb  upon  the  Gospel ;  that  Chapman,  being  so  sworn  before  said 
James  (James  having  lawful  and  competent  power  and  authority,  as  such  sur- 
rogate, to  administer  such  oath),  did,  upon  bis  oath  aforesaid  falsely,  corruptly, 
knowingly,  wilfully,  and  maliciously,  before  the  said  James,  swear  (inter  alia) 
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184<d  ^  Bubstanoe  and  to  the  effect  following,  (that  is  to  saj,)  as  in  the  previous 

counts ;  and  so  that  said  Chapman,  before  said  surrogate  (said  James  having 


Rbo.  v.         gnch  authority),  by  his  own  act,  &c.,  and  of  his  own  wicked  and  corrupt  mind, 
lyOAPM AN.      2^^  fislsely,  &c,  did  commit,  wilful  and  corrupt  pojury,  &c 

'^  It  was  proved  that  the  prisoner  went  before  Mr.  James, 
a  surrogate  for  the  diocese  of  Bath  and  Wells,  to  obtain  a 
license ;  that  the  several  facts  stated  and  recited  in  the 
affidavit  set  out  below  were  then  taken  down  from  the  dic- 
tation of  the  prisoner,  and  the  affidavit  signed  by  him; 
that  an  oath  was  then  administered  to  him  in  the  presence 
of  Mr.  James,  and  he  was  asked  if  his  name  was  Joseph 
Baker,  and  if  the  signature  was  his,  to  which  he  said 
'  Yes ;  ^  that  the  affidavit  was  then  read  to  him,  and 
he  was  asked  if  the  contents  of  it  were  true,  to  which 
he  said  ^They  were;^  that  the  said  several  bets  were 
false,  to  the  knowledge  of  the  prisoner,  at  the  time  he  so 
dictated  them ;  that  Mr.  James  then  gave  him  the  license 
mentioned  in  the  indictment. 

"  The  following  is  a  copy  of  the  affidavit  above  referred 
to: — 


4< 


Diocese  of  Bath  and  Wells. 


On  the  27th  day  of  July,  1848,  appeared  personally,  Joseph 
Baker,  of  the  parish  of  Bishops  Hull,  in  the  county  of  Somerset, 
yeoman,  a  widower,  and  prayed  a  license  for  the  solemnisation 
of  matrimony  in  the  parish  church  of  Wilton,  in  the  county 
aforesaid,  and  diocese  of  Bath  and  Wells,  between  him  and  Sarah  Fry,  of  the 
parish  of  Wilton  aforesaid,  spinster,  of  the  age  of  21  years  and  upwards,  and 
made  oath  that  he  believeth  that  there  is  no  impediment  of  kindred  or  alliance, 
or  of  any  other  lawful  cause,  nor  any  suit  commenced  in  any  ecclesiastical 
court,  to  bar  or  hinder  the  proceeding  of  the  said  matrimony  according  to  the 
tenor  of  such  license.  And  he  further  made  oath  that  she  hath  had  her  usual 
place  of  abode  within  the  parish  of  Wilton  aforesaid  for  the  space  of  fifteen 
days  last  past. 

<<  JOSEPH  BAKER. 

* '  Sworn  on  the  same  day,  before  me, 

•*  W.  JAMES, 

''Surrogate. 


TRINmr  TKBU,  UI.   VICT.  9S 

'^  At  the  close  of  the  case  for  the  prosecution  the  counsel  1849. 
for  the  prisoner  objected  that  the  allegations  of  the  indict-  BmoTv. 
ment  were  not  sustained  by  the  evidence.  Chafmak. 

^^  1st.  That  the  instrument  was  not  in  form  an  affidavit, 
as  it  used  the  words  ^made  oath/  instead  of  'maketh 
oath.' 

*'  2nd.  That  the  names,  residence,  &c.,  in  the  affidavit 
mentioned,  were  mere  description  and  not  assertion.  Bal' 
four  V.  Carpenter  J  1  Phill.  204. 

*^  3rd.  That  the  surrogate  had  not  competent  authority 
to  administer  the  oath  to  the  prisoner. 

^  4th.  That  the  indictment  disclosed  no  oifence  known  to 
the  law. 

*'  The  prisoner  was  found  guilty.  I  request  the  opinion 
of  the  learned  Judges  upon  this  case. 

"  Dbnman;' 

Phinn^  for  the  prisoner. — First,  the  indictment,  framed 
as  it  was,  was  not  sustained  by  the  evidence.  The  allega- 
tion, running  through  all  the  forms  of  the  indictment,  '^  that 
the  surrogate  had  power  to  administer  the  oath,^  was  not 
proved.  The  first  four  counts  show  no  oifence  known  to 
the  law.  As  to  the  fifth  count,  the  surrogate  had  no  power 
to  administer  this  oath  to  this  person :  this  is  the  most 
material  point.  It  is  not  perjury,  and  punishable  as  per- 
jury, to  make  a  false  statement  before  a  surrogate,  in  order 
to  obtain  a  marriage  license.  First,  that  the  first  four 
counts  disclose  no  offence  in  law,  even  construing  the  in- 
dictment most  unfavourably  to  the  prisoner.  The  first 
question  is.  Whether  this  instrument  be  in  fact  an  affi- 
davit; whether  the  prisoner,  by  subscribing  it,  made 
the  oath  alleged  in  the  indictment  I  Whether  it  be 
charged  that  he  made  oath,  or  that  he  made  an  affidavit, 
will  make  no  difference  on  this  point.  The  affidavit, 
instead   of  using  the   present   tense,  ^^maheih  oath  and 
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1849.  saithy^^  was  ^^made  oath  and  saith/'  thereby  rendering 
rbo.  v.  the  instrument  a  mere  memorandum.  Howarth  v.  Hub- 
Chapman,  i^grsty  (a)  is  an  authority  to  show  that  an  affidavit  in  this 
form  is  not  sufficient  in  our  Courts.  It  was  unnecessary 
to  argue  this  pomt.  The  real  difficulties  m  the  case  are 
these : — Ever  since  the  time  of  Lord  Holt  it  has  been 
a  moot  point,  whether  perjury  can  be  assigned  upon  state- 
ments made  in  the  Ecclesiastical  Courts ;  and  Lord  Holt 
thought  it  doubtful  whether  perjury  could  be  assigned  upon 
matters  there  of  a  contentious  jurisdiction  (&).  The  grant- 
ing of  licenses  is  what  is  called  the  voluntary  jurisdiction  of 
the  Ecclesiastical  Courts.  Some  account  of  licenses,  and 
the  authorities  bearing  upon  them,  are  to  be  found  in  Gib- 
son's  Codex  (e).  At  the  time  of  the  Council  of  Trent,  it 
was  not  necessary  in  the  Romish  Church  that  marriages 
should  be  solemnized  in  facie  JEcclesicB  ;  but  as  early  as  the 
Third  Council  of  Lateran  {d)  it  was  provided,  that  banns 
should  be  published  when  people  wished  to  solemnize  matri- 
mony in  the  face  of  the  Church  :  ^^  Statuimus  ut  cum  ma- 
trimonia  fuerint  contrahenda  in  Ecclesiis  per  Presbyteros 
public^  proponantur,  competenti  termino  prsefinito  ;  ut 
infra  ilium,  qui  voluerit  et  valuerit,  legitimum  impedi- 
mentum  opponat,  et  ipsi  Presbyteri  nihilominus  investi- 
gent,  utrum  aliquod  impedimentuin  obsistat^'  (e).  It  was, 
however,  frequently  found  necessary  to  grant  dispensa- 
tions from  the  rigour  of  that  state.  Gibson  cites  several 
instances  (/);  amongst  others  in  the  case  of  people  of  state 

(a)  3  DowL  455. 

(b)  In  Bishop  of  St.  David*t  v.  Lucy,  I  Ld.  Raym.  451. 

(c)  **  License/'  p.  510,  &c. 

(d)  Council  of  Lateran,  the  Third  ;  Innocent  III.  A.D.  1216.  Before  the 
time  of  Pope  Innocent  the  Third  there  was  no  solemnization  of  marriage  in 
the  church  but  the  man  came  to  the  house  where  the  woman  inhabited,  and 
led  her  home  to  his  own  house,  which  was  all  the  ceremony  then  used.  [Die. 
**  Marriage,''  1  Rol.  Abr.  359]  ;   1  Sid.  64. 

(e)  See  also,  Corpus  Juris  Canonici,  lib.  4,  p.  207. 
(/)  Gib.  Cod.,  "  License,"  p.  515. 


Chapman. 
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and  condition,  with  certain  conditions  annexed.  These  1849. 
conditions  are  also  mentioned  in  Strype^s  Life  of  Whit-  Req,p. 
gift  (a).  The  pope  had  the  power  of  granting  licenses  in 
some  districts ;  in  others,  the  bishops.  By  stat.  25  Hen. 
VIII.  c.  21,  ss.  4,  5,  the  power  is  given  to  archbishops. 
Up  to  the  time  of  the  Reformation,  and  for  some  time 
afterwards,  no  oath  was  required  for  a  person  to  obtain  a 
license.  Whitgift  (b)  mentions  the  conditions  upon  which 
the  licenses  were  afterwards  to  be  granted,  and  amongst 
them  he  does  not  mention  the  oath.  Thus  the  matter 
stood  until  the  Canons  of  1603  :  these  canons,  not  having 
been  sanctioned  by  Act  of  Parliament,  are  not  binding  upon 
the  laity,  and  they  only  become  so  when  incorporated  in  an 
Act  of  Parliament.  The  102nd  canon  of  1603  contained 
certain  conditions  under  which  licenses  might  be  granted, 
and  amongst  others  certain  securities,  which  are  to  be 
taken  for  the  condition  of  the  parties,  and  the  manner  of 
celebrating  the  matrimony:  and  the  103rd  canon  for  the 
first  time  imposed  the  oath  upon  one  of  the  parties  per- 
sonally,  that  he  believed  there  existed  none  of  the  impedi- 
ments therein  mentioned  in  bar  of  the  matrimony  accord- 
ing to  the  tenour  of  the  license.  Thus,  in  1603,  it  was 
settled  that  a  bond  was  to  be  given  and  an  oath  made,  to 
impose  additional  security.  In  passing,  Lord  Hardwicke^s 
Act  (c)  does  not  aifect  this  question  at  all.  The  stat. 
3  Geo.  IV.  c.  75,  is  material ;  by  s.  9,  an  oath  was  required 
to  be  made  by  one  of  the  parties  for  whose  marriage  such 
license  was  sought ;  and  by  s.  10,  such  oath  was  to  be 
taken  before  the  surrogate :  and  it  then  provides,  that  if 
any  person  in  any  oath  to  be  made  and  taken  in  pursuance 
of  the  Act,  for  the  purpose  of  obtaining  such  license,  shall 
knowingly  and  wilfully  swear  that  which  is  untrue,  he  shall, 
on  conviction,  be  deemed  guilty  of  perjury.     This  section 

(a)  See  Vol.  III.  p.  380 ;  Vol.  II.  p.  380.  (d)  Ibid. 

(c)  26  Geo.  II.  c  33. 
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1849.  however,  together  with  the  whole  of  the  Act,  from  s.  8  to 
Rko.  v.  8.  26,  was  repealed  by  4  Geo.  IV.  c.  17.  We  then  come 
Chapman.  ^  ^^e  14th  section  of  4  Geo.  IV.  c.  76,  which  is  the 
material  section  in  the  present  case.  That  section  pro- 
vides, '*  That  before  any  such  license  be  granted,  one  of  the 
parties  shall  personally  swear  before  the  surrogate,  or  other 
person  having  authority  to  grant  the  same,  that  he  or  she 
believeth  that  there  is  no  impediment  of  kindred  or  alli- 
ance, or  of  any  other  lawful  cause,  nor  any  suit  commenced 
in  any  Ecclesiastical  Court,  to  bar  or  hinder  the  proceed- 
ings of  the  said  matrimony  according  to  the  tenor  of  the 
said  license ;  and  that  one  of  the  said  parties  hath,  for  the 
space  of  fifteen  days  immediately  preceding  such  license,  had 
his  or  her  usual  place  of  abode  within  the  parish  or  cha- 
pelry  within  which  such  marriage  is  to  be  solemnized,**^  &c. 
That  section  incorporates  the  Canons  of  1603,  and  adopts 
the  rule  of  the  Ecclesiastical  Courts  into  the  common  law ; 
but  there  is  no  section  through  that  Act  analogous  to  the 
provision  of  stat.  3  Geo.  IV.  c.  75,  s.  10,  making  it  perjury 
to  take  a  false  oath  before  a  surrogate.  The  21st  section 
of  4  Geo.  IV.  c.  76,  provides,  that  persons  unduly  solemniz- 
ing marriage  in  the  manner  pointed  out  by  that  statute 
shall  be  guilty  of  felony,  and  that  is  the  only  penal  section 
in  the  Act,  except  the  23rd,  which  provides,  that  when  any 
marriage  shall  be  solemnized  between  parties  under  age 
contrary  to  that  Act,  by  false  oath  or  fraud,  the  guilty 
party  shall  forfeit  all  property  accruing  from  the  marriage. 
The  statute  law,  therefore,  stands  thus :  the  surrogate  has 
the  power  to  administer  the  oath,  but  there  is  no  provision 
that  the  taking  a  false  oath  shall  be  perjury.  If,  indeed, 
the  court  of  the  surrogate  were  made  a  court  of  record, 
then  the  taking  a  false  oath  before  him  in  such  case  would 
be  perjury.  In  this  case,  the  person  who  took  the  oath 
was  not  the  person  for  whom  the  license  was  obtained, 
although  he  said  that  he  was.     Having  called  attention  to 
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the  statutes  upon  the  subject,  he  would  now  refer  to  the  1849. 
authorities,  and  it  would  be  found  that,  from  the  time  of  RmTv. 
Lord  Holt,  this  has  been  vexala  guestio.  In  The  Bishop  Chapman. 
of  8t.  Damd'i  v.  Lucy  (a)  it  is  said  by  the  Court,  whether 
by  Lord  Holt  does  not  appear  (6),  ^^  In  case  of  perjury,  if  it 
be  committed  in  a  cause  of  which  the  Spiritual  Ck)urt  has 
conusance,  as  matrimony,  &c.,  they  shall  proceed  in  the 
Spiritual  Court  to  punish  it;  otherwise,  when  it  is  com- 
mitted in  matter  of  contracts,  &c. :  ^^  and  Lord  Holt  then 
says,  ^*It  has  been  a  question  whether  perjury  in  the  Spiritual 
Court  can  be  tried  here,  and  in  all  the  cases  where  it  has 
been  the  persons  have  been  acquitted,  and  so  it  has  been 
aided ;  but  it  is  not  yet  settled.^  The  next  case  in  which 
the  matter  was  mooted  is  Rex  v.  Alexander  {c)  \  there 
the  question  was.  Whether  a  false  oath  taken  in  Doctors^ 
Commons,  for  the  purpose  of  obtaining  a  marriage  license, 
was  perjury !  The  jury  found  the  prisoner  guilty ;  but  the 
case  was  reserved  for  the  opinion  of  the  Tweelvh  Judges. 
The  question  was  agitated  several  times;  but,  the  pri- 
soner dying  in  Newgate,  the  result  of  their  Lordships^ 
deliberations  was  never  publicly  communicated.  The 
same  point  again  occurred  in  Woodman's  case  (d) ;  but 
in  this  case  also  the  opinion  of  their  Lordships  was 
never  declared.  He  now  came  to  the  authority  always 
referred  to  in  matters  of  this  kind,  but  which,  from  no 
reason  having  been  given  for  the  judgment,  he  feared  was 
no  authority  in  any  way;  that  was  the  case  of  Reg.  v. 
Forster{e):  there  it  was  held  that  a  false  oath  taken 
before  a  surrogate,  in  order  to  procure  a  marriage  license, 
would  not  support  a  prosecution  for  perjury.  This  case, 
however,  was  decided  in  1821,  before  the  passing  of  the 

(a)  1  Lord  Raym.  447.  (b)  Per  Gould,  J. 

(c)  1  Leach,  74,  ca.  34,  cited  also  in  Ross,  on  Crimei. 
(d    2  Rus8.  on  Crimes,  598,  and  note  {q). 
(e)  Ross.  &  Ry.,  459. 
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1849.  statute  3  Geo.  IV.  c.  75,  by  which  it  was  made  perjury  to 
Rko.  V,  take  a  false  oath  before  a  surrogate.  This  case  must  have 
Chapman.  ^^^^^  decided  upon  one  of  two  grounds;  either  upon  the 
ground  that  the  surrogate  had  no  power  to  administer  an 
oath  at  common  law,  or  that,  havmg  the  power,  the  oath 
was  not  administered  in  a  judicial  proceeding ;  if  the  Court 
decided  upon  the  former  ground,  the  case  fails  as  an  au- 
thority in  consequence  of  the  subsequent  statute;  but  if 
upon  the  latter — that  the  proceeding  before  a  surrogate 
is  a  mere  ministerial  proceeding  and  not  a  judicial  one — 
it  is  an  authority  in  favour  of  the  prisoner.  He  had  not 
been  able  to  find  any  authority  to  show  whether  granting 
licenses  is  a  part  of  the  voluntary  or  the  contentious  juris- 
diction of  the  surrogate.  [Patteson,  J. — Did  you  look 
into  Oughton(£i),  where  he  refers  to  the  vicar^s  jurisdiction ! 
I  should  have  thought  you  would  have  met  with  it  there.] 
He  had  looked  into  Oughton,  and  did  not  find  anything 
about  it ;  but  he  had  an  authority  in  Sanchez,  to  which  he 
would  call  attention  immediately.  It  was  clearly  voluntary 
from  this,  that  the  Courts  themselves  selected  the  persons 
to  whom  the  certificates  would  be  granted — it  was  not  to 
be  granted  to  mean  persons,  but  to  persons  of  rank,  ''  pro- 
ceribus  et  magnatibus.^^  In  Sanchez  ^'  De  Matrimoniis^  (6), 
in  discussing,  ^^  utrum  ad  dispensandum  in  denunciationi- 
bus  desideretur  justa  causa,  judicialisque  ejus  cognitio,"  he 
goes  through  various  reasons  on  both  sides,  and  then 
sums  them  up  and  draws  his  own  conclusion,  in  these 
words : — ^^  Hinc  infertur  banc  causae  cognitionem  posse 
fieri  abordinario  sine  ordine,  et  figura  judicii  et  testibus 
non  receptis  in  forma  judicii  nee  jurantibus.  Prob.  quia 
non  est  judicialis,  sed  ad  informationem  conscientise  ordi- 
narii;   in  tali  autem  cognitione  non   desiderantur  testes 


(a)  '*  Ordo  Jadidorum." 

(jb)  De  consensa  dandestino,  lib.  3,  disp.  8. 
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juranteSy  nee  ordo  et  figura  judicii :  ut  optime  docent ;  *^  and        1849. 

then  he  cites  authorities.     The  distinction  between  volun-        KkqTv. 

tary  and  contentious  jurisdiction  is  also  drawn  in  book  iii.     Chapman. 

disp.  19.     He  also  referred  to  Mascardus   de  Probatio- 

nis  (a).     He  then  submitted  the  offence  did  not  amount 

to  perjury,  inasmuch  as  it  did  not  take  place  before  any 

court  of  law  or  in  any  judicial   proceeding.     In  ail  the 

statutes  subjecting  the  parties  to  the  penalties  of  perjury, 

it  is  expressly  declared,  that  the  oath  must  be  administered 

ministerially.     All  the  cases  are  collected  by  Greaves,  in 

Rubs,  on  Crimes  (b).     The   Ecclesiastical  Courts  cannot 

give  themselves  power  by  the  canons  not  sanctioned  by  an 

Act  of  Parliament.     They  must  administer  the  oath  to  the 

person  about  to  be  married.     This  was  not  alleged  in  the 

indictment.     He  mentioned  Rex  v.  Verekt  (c)  ;  it  was  not 

however  material.     He  then  called  attention  to  the  first 

four  counts  of  the  indictment,  which  charged  the  prisoner 

with  a  misdemeanour.     Now  what  was  really  the  offence 

charged  in  those  counts !     But  in  the  first  place  he  should 

say  those  counts  were  not  sustained  by  the  evidence  ;  as  to 

the  counts  themselves,  they  show  no  offence  at  law.     They 

all  charge  in  one  shape  or  another  that  the  defendant  swore 

that  his  name  was  Joseph  Baker,  that  he  was  one  of  the 

parties  for  whose  marriage  a  license  was  applied  for,  and 

that  he  was  a  yeoman  and  a  widower.     The  fact  is,  that  he 

never  swore  anything  of  the  kind  ;  for,  upon  looking  to  the 

affidavits,  it  would  be  found  to  be  all  matter  of  description 

preceding  the  oath.     If  anything  at  all,  it  was  rather  an 

impersonation,  for  all  the  former  part  of  the  instrument 

(a)  Vol.  II.,  oonc.  1368,  n.  14,  15  ;  Limitator  primo  conclnsio,  ut  non 
pvooedat  qnando  judex  procederet  ad  informatioDem  suam  tantuin ;  quia  tunc 
a  testibns  etiam  non  juratis  informationem  sumere  potest,  Inno.  in  c.  cum 
in  tua,  de  spousal,  dicens  quod  judex  potest  ad  informationem  suam  proce- 
dere  sine  ordine  et  figura  judicii,  et  sine  testibus  in  fonn&  judicii  receptis 
quod  dictum  referendo  sequitur. — Bald, 

(b)  Vol.  II.  p.  598.  (c)  3  Camp.  432. 

VOL.  I.  I 


Chapman. 
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1849.        down  to  the  words  "  twenty-one  years,''  were  merely  matiei- 
rbo.  V,       of  description.     For  this  he  had  a  very  high  authority  in 
Ewing  v.  Wheatley  (a).     There  the  question  discussed  was 
whether  a  license  obtained  by  fraud  was  void  in  law,  and 
Sir  William  Scott,  in  giving  judgment,  makes  this  obsterva- 
tion : — **  It  is  perfectly  established  that  no  disparity  of 
fortune,  or  mistake  as  to  the  qualities  of  the  person,  will 
impeach  the  vinculum  of  marriage ;  and  the  fnere  descrip- 
tion is  not  a  constituent  part  of  the  affidavit'^    He  also 
cited  Balfour  v.  Carpenter  (6).     [Lord  Dentnan^  C.  J. — 
The  case  of  Ewing  v.  Wheatley  is  a  description  of  circum- 
stances, and  not  a  description  of  the  person ;  it  is  very  dif- 
ferent from  this.]     This  is  not  a  mere  matter  of  form  in 
the  affidavit ;    it  has  been  done  expressly  by  the  Cottrt, 
because  the  license  is  a  question  de  identitate  persontB : 
that  IS  established  by  Cope  v.  Burt  (c).    [Parhe^  B. — If 
you  say  that  a  man  swears  three  things,  and  he  swears  but 
one  falsely,  that  one  will  be  sufficient ;  it  is  enough  that 
he  made  a  false  oath  before  a  surrogate  in  order  to  obtain  a 
license,  because  every  step  towards  a  misdemeanour  is  in 
itself  a  misdemeanour,  and  therefore  a  false  statement, 
made  in  order  to  obtain  a  license,  is  a  misdemeanour.] 
That  is,  supposing  it  to  be  a  misdemeanour  to  obtain  a 
license  by  means  of  a  false  oath.     [Patteson^  J. — This  is 
not  the  case  of  a  man  obtaining  the  license  for  himself,  but 
representing  another  for  whom  he  obtained  it.]     If  it  had 
been  so  stated  in  the  indictment,  I  might  have  been  in 
some  greater   difficulty  upon  the  authorities,      tt  runs 
through  all  the  counts,  that  the  surrogate  had  power  to 
administer  the  oath  to  this  person.     [Lord  Denman^  C.  J. 
— Is  there  any  doubt  that  the  surrogate  had  the  power ! 
You  cannot  contend  that  a  deception  on  the  part  of  the  person 


(a)  2  Hag.  Cons.  Rep.  175,  183.  (4)  1  Phill.  204,  221. 

(c)  I  Coni.  Rep.  434. 


Cbapman. 
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who  applies  will  deprive  the  surrogate  of  the  power.]  If  the  1 849. 
question  is  discussed  abstractedly,  he  has  no  power ;  if  you  rio.  v, 
discuss  it  relatively,  he  has  power.  He  would  now  proceed 
to  inquire  whether  the  counts  were  good  in  law.  [Patte- 
souj  J. — There  is  certainly  one  part  false ;  that  is,  that 
the  woman  had  had  her  usual  place  of  abode  in  the  parish 
for  fifteen  days.]  But  all  the  counts  refer  to  the  oath,  and 
state  it  as  ^'  the  said  oath.""  It  is  charged  that  he  made 
certain  false  statements  on  oath,  and  thereby  obtained  a 
license ;  but  it  does  not  say  that  he  obtained  it  with  a  view 
to  a  marriage,  or  that  a  marriage  was  solemnized ;  nor 
does  it  say  that  he  obtained  a  license  in  writing :  it  is  con- 
sistent with  this  that  he  obtained  a  mere  parol  license.  It 
is  said  this  indictment  will  lie  because  it  is  a  matter  of 
public  concernment :  it  might  be  so  if  it  stated  that  the 
parties  were  married ;  but  it  cannot  be  where  it  is  confined 
to  the  party  himself,  and  never  acted  upon.  These  counts 
are  undoubtedly  founded  upon  the  suggestion  thrown  out  in 
Rex  V.  Farster.  The  question  there  was,  Whether  per- 
jury could  be  assigned  on  a  false  oath  taken  before  a  surro- 
gate i  What  the  Judges  decided  in  that  case  it  is  difficult 
to  discover,  because  the  margmal  note  difiers  so  much  from 
the  case.  Russel  (a),  in  referring  to  that  case  as  an  au- 
thority, says : — ^*  If  the  indictment  only  charges  the  taking 
the  false  oath,  without  stating  that  it  was  for  the  purpose 
of  procuring  a  Hcense,  or  that  a  license  was  procured  there- 
by, the  party  cannot  be  punishable  thereupon  as  for  a  mis- 
demeanour.^ That  certainly  makes  all  the  difierence,  for 
when  the  marriage  is  had,  a  crime  is  accomplished ;  here  it 
is  only  the  means  of  doing  it.  The  man,  up  to  the  time  of 
solemnizing  the  marriage,  has  a  locus  pceniienticB.  He  has 
done  that  much  which  would  enable  him  to  commit  a  mis- 
demeanour, but  he  stops  short  of  the  oflence  itself.     If  two 

(a)  Roaiel  on  Crimes,  yol.  u.  pp.  598,  599. 
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1849.  persons  had  been  concerned,  it  would  have  been  a  con- 
rko.  v.  spiracy.  He  should  be  met  with  the  observation  that  this 
Chapman,  jg  ^  f^jg^  personation,  and  that  a  false  personation  is  a  ini&- 
demeanour  at  common-law.  It  was  once  an  offence  to  per- 
sonate bail,  which  the  Court  itself  could  punish ;  still  it  was 
found  necessary  to  pass  an  Act  making  it  a  felony  :  but  it 
was  nevertheless  held  not  to  be  felony  until  the  bail  was 
filed,  but  only  a  misdemeanour ;  and,  in  East'^s  P.  C.  (a),  it 
is  said,  *'*'  In  all  cases  not  made  felony  by  statute,  the  bare 
fact  of  personating  another,  though  for  the  purpose  of 
fraud,  can  in  no  instance  amount  to  more  than  a  cheat  or 
misdemeanour  at  common-law,  and  be  punishable  as  such.^ 
Several  cases  are  there  cited  in  support  of  this  position,  but 
they  are  all,  with  the  exception  of  Hufreis  case^  cases  of 
conspiracy :  there  the  indictment  charged  that  he  perso- 
nated one  A.  B.,  clerk  to  H.  H.,  a  Justice  of  the  Peace, 
with  intent  to  extort  money  from  several  persons,  in  order 
to  procure  their  discharge  from  certain  misdemeanours  for 
which  they  stood  committed ;  and  the  Court  declined  to 
quash  the  indictment,  but  put  the  defendant  to  demur. 
This  cannot  be  treated  as  an  indictment  for  falsely  per- 
sonating another,  for  it  has  not  the  word  personate  in  it ; 
it  has  not  the  vocabulum  artis^  and  therefore  on  that 
ground  cannot  be  sustained. 

Fitzherbert,  for  the  Crown. — There  was  ample  material 
to  support  the  count  for  perjury,  and  also  the  third 
count  The  words  were  all  taken  down  from  the  dic- 
tation of  the  prisoner,  and  it  is  perfectly  clear  from  the 
evidence  that  he  stated  all  the  facts  as  laid.  First, 
whether  the  allegation  was  sustained  that  the  surrogate 
was  able  to  administer  the  oath.  The  statute  4  Geo.  IV. 
c.  76,  certainly  does  not  give  the  authority,  nor  does  it 
say  that  the  surrogate  shall  not  grant  the  oath.      The 

(a)  p.  1010. 


Cbapman. 
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surrogate  had  already  the  power  by  the  103rd  canon,  and        1849. 
the  statute  4  Geo.  IV.  c.  76,  does  not  limit  that  power;        rbo.  v. 
but,  on  the  contrary,  requires  the  surrogate,  or  other  person 
having  authority,  to  administer  the  oath  to  all  persons 
before  granting  any  license.     The  only  question  raised  in 
Hex  V.  Farster  was,  whether  a  surrogate  could  administer 
an  oath.     [Coltman^  J. — How  did  he  acquire  the  authority 
to  administer  an  oath  i]     As  an  officer  of  the  Ecclesiastical 
Courts.     The  Canons  of  1603  are  always  taken,  unless  the 
contrary  be  established,  as  declarations  of  the  state  of  the 
Ecclesiastical  Law  at  the  time.     That  appeared  from  Hex 
V.  Verelst;  that  is,  they  are  taken  as  declaratory  of  the  law 
prima  facie,  but  not  exclusively.     In  the  103rd  canon  are 
these  words :  '^  And  furthermore,  that  one  of  the  parties 
personally  swear  that  he  believeth  there  is  no  lett  or  impe- 
diment of  pre-contract,  or  kindred,  or  alliance,  or  of  any 
other  lawful  cause  whatsoever,  nor  any  suit  commenced  in 
the  Ecclesiastical  Court,  to  bar  or  hinder  the  proceeding 
of  the  said  matrimony  according  to  the  tenor  of  the  afore- 
said license.^     It  was  a  misapprehension  to  say  there  is 
anything  in  the  statute  law  to  limit  the  power  of  the  sur- 
rogate ;  the  reverse  was  the  fact :  for  by  the  act  for  the 
punishment  of  perjury,  5  Eliz.  c.  9,  s.  11,  after  providing 
that  such  Act  shall  not  extend  to  any  Court  Ecclesiastical, 
it  enacts  that  every  person  so  oflTending  '*  shaU  and  may  be 
punished  by  such  usual  and  ordinary  laws,  as  heretofore 
hath  been  and  yet  is  used  and  frequented  in  the  said  Eccle- 
siastical Courts.'^     [Parke^  B. — How  do  you  get  over  the 
case  of  Jiex  v.  Farster  ?]     He  would  submit  that  case  was 
entirely  founded  on  error.     The  case  was  reserved,  because 
the  Judge  was  not  aware  that  any  case  had  been  decided 
that  perjury  could  be  assigned  upon  a  false  oath  taken 
before  a  surrogate.     The  case  of  Rex  v.  Verelst  was  not 
brought  under  the  consideration  of  the  Court.     [Parke^ 
B. — That  was  only  an  opinion  of  Lord  EUenborough,  which 
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1849.  ended  in  an  acquittal;  this  point  does  not  appear  to  have 
rbo.  V.  been  raised.  Lord  Denman^  C.  J. — It  is  unnecessary  to 
Chapman,  decide  whether  perjury  can  be  assigned  on  a  false  oath  taken 
before  a  surrogate ;  there  is  a  clear  case  on  the  counts  for 
the  misdemeanour,  if  you  will  confine  yourself  to  this  point, 
— Whether  it  is  a  misdemeanour  to  take  a  false  oath 
before  a  person  competent  to  administer  it,  before  a  public 
officer  in  his  public  capacity,  and  in  the  performance  of  a 
public  duty.]  Rex  v.  Beck  (a)  is  an  authority  that  an  in- 
dictment will  lie  for  taking  a  false  oath  in  order  to  obtain 
a  marriage  license.  In  Shaw  v.  Thompson  (b)  it  is  said 
that  an  action  might  be  maintained  for  the  words,  ^^  Thou 
art  a  forsworn  knave,  and  I  will  prove  thee  to  be  fqrswom 
in  the  Spiritual  Court  ;^  '*  for  the  Ecclesiastical  Court  is  a 
judicial  court,  and  well  known;*'  and  that  case  has  never 
been  denied  as  law.  Plaice  v.  Howe  (c)  shows  that  it  is 
an  offence  at  law  to  take  a  false  oath  in  the  Consistory 
Court.  Rex  v.  Forster  (d)  is  an  authority  also  showing 
it  to  be  an  indictable  misdemeanour.  In  Chitty's  Criminal 
Law(«)  is  the  precedent  of  an  information  by  the  Attorney- 
General  against  a  person  for  procuring  a  marriage  by 
means  of  false  affidavits ;  and  Mr.  Chitty,  in  a  note,  says, 
'^It  seems  doubtful  whether  an  indictment  for  perjury 
could  have  been  supported  in  this  case,  but  it  seems  most 
probable  that  it  might.^**  In  Rex  v.  Mawbey{f)  it  is 
decided,  that  at  common  law  it  is  indictable  to  make  a 
false  certificate  to  mislead  the  Court;  and  in  G" Mealy 
V.  Neville  {g)  it  was  held,  that  a  person  knowingly  using 

(a)  2  Stra.  1160. 

{b)  Cro.  Eliz.  609 ;  this  case  is  cited  as  an  authority  that  peijuiy  wiU  lie 
for  a  false  oath  taken  in  a  Spiritual  Court,  2  RoU.  410 ;  1  RoL  Abr.  40  ;  16 
Yin.  Abr.  313 ;  Hawk.  P.  C.  b.  1,  c.  69,  s.  3  ;  see  also  Rex  v.Greep.b  Mod. 
348. 

(c)  Cro.  Eliz.  185  \  S.  C,  \  Leon.  131,  Pierce  v.  Howe. 

{d)  Russ.  &  Ry.  459.  (e)  Vol.  III.  p.  713. 

(/)  6  T.  R.  619;  see  632,  635,  637.  Iff)  8  East,  364. 
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a  false  affidavit  made  in  a  foreign  country,  with  a  view  of  1849, 
perverting  public  justioe,  is  punishable  by  indictment ;  that  Rso.  •. 
is,  supposing  it  to  be  a  judicial  proceeding :  but,  if  it  is  not  C"^*'^''* 
so,  still  it  is  a  matter  affecting  the  public  in  a  manner 
which  ordinary  care  and  skill  could  not  guard  against,  and 
as  such  it  is  indictable.  Ress  v.  Wheatley  (a)  is  to  the  same 
effect :  and  on  the  same  principle,  in  Hex  v.  Osborne  (b)  it 
was  held  that  selling  short  measure  was  not  indictable,  but 
selling  by  short  measure  was ;  for,  as  observed  by  Wilmot,  J., 
the  first  is  in  everybody's  power  to  prevent,  *^  whereas  a 
false  measure  is  a  general  imposition  upon  the  public  which 
cannot  be  well  discovered : "  this  case  was  referred  to  in 
Yaumg  v.  JRex  (c),  by  Buller,  J.,  as  the  best  test  of  the 
principle  upon  which  the  Courts  had  gone.  There  was  also 
the  case  of  Hex  v.  De  Beauvoir  ((2),  in  which  Lord  Denman, 
in  giving  judgment,  says,  '^  It  is  a  misdemeanour  falsely 
to  take  an  oath,  which  a  party  is  required  by  Act  of  Parlia- 
ment to  take  before  a  magistrate.^  In  Sex  v.  Smith  (eX 
Ashhnrst,  J«,  said  that  there  was  no  sort  of  doubt  that  to 
obstruct  the  execution  of  a  statute  is  an  oflbnoe  at  common 
law :  be  also  cited  JRex  v.  Janes  (/).  It  had  also  been 
objected,  that  it  was  not  stated  that  the  license  to  marry 
was  in  writing ;  but  it  was  to  be  observed  that  the  offence 
v?a8  stated  in  the  very  words  of  the  Act  of  Parliament, 
which  has  always  been  held  sufficient,  Walter  v.  RumbaU 
{g)  ;  and,  from  WUeon  v.  Nightingale  (h),  it  would  appear 
that  where  a  statute  required  a  written  notice  to  be  given, 
it  is  sufficient  to  aver  that  notice  has  been  given  according 
to  the  form  of  the  statute,  and  that  it  is  unnecessary  to  state 


(«)  2  But.  1127.  W  3  Borr.  1697. 

(c)  3  T.  B.  98.  (if)  7  C.  &  P.  17. 

(e)  Doug.  445.  (/)  2  B.  &  Ad.  611. 

(jp)  4  Mod.  388  i  8.C.I  Ld.  Rajm.  53. 
(A)  8  a  B.  1034. 
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1849.        upon  the  face  of  the  instrument  that  such  notice  was  a 
Reg.  9.       written  notice ;  it  is  sufficient  to  prove  it. 
Chapman.  Pkinn,  in  reply.— All  through  the  indictment  it  is  al- 

leged  that  the  person  had  authority  to  administer  the  oath. 
It  is  begging  the  whole  question  to  say  that  they  had  the 
power  proprid  vigore.     No  oath  was  administered  up  to 
1603,  and  then  the  Ecclesiastical  Courts  for  the  first  time 
assumed  the  power.     All  the  cases  cited  on  the  other  side 
are  offences  against  some  Court  of  Law.    No  doubt,  those  are 
offences  against  the  prerogative  of  the  Crown;  but  there  is 
no  case  bearing  upon  the  present  question.     Rex  v.  Osborn 
is  a  decision  in  favour  of  the  defendant ;  merely  to  get  the 
license  is  not  indictable ;  but  following  it  up,  by  using  it, 
would  be.     \^Parkey  B. — If  a  step  be  taken  by  an  act  done 
towards  a  misdemeanour,  can  you  get  out  of  the  fact  that 
that  is  in  itself  a  misdemeanour,  as  when  a  person  attempts 
to  get  a  seal  engraved  with  intent  to  defraud  the  Bank!] 
In  this  case  it  might  have  been  an  offence  to  which  the  party 
would  have  been  liable  had  he  been  charged  with  the  intent. 
Lord  Denman,  C.J. — I  feel  that  I  ought  to  make  an 
apology  to  the  Bench  for  having  reserved  this  case,  and  my 
apology  is,  that  both  counsel  at  the  trial  thought  there  was 
a  point ;  and  therefore,  if  I  had  undertaken  the  considera- 
tion of  the  question  at  the  time,  it  would  have  materially 
delayed  the  assizes.    But,  if  I  had  looked  at  the  point  at 
the  time,  I  should  have  felt  it  to  have  been  my  duty  to  have 
disposed  of  it  at  once,  and  not  to  have  troubled  the  Court 
with  a  matter  upon  which  there  can  be  no  possible  doubt. 
[He  here  stated  the  facts.]     It  is  a  proceeding,  in  a  public 
matter  of  the  greatest  concernment,  before  a  public  officer 
exercising  the  power  of  administering  the  oath,  it  is  ad- 
mitted, ever  since  the  year  1603;  and  by  the  statute  of 
4  Geo.  IV.  c.  76,  bound  to  exercise  it.     Here  the  surro- 
gate, in  the  exercise  of  that  power,  is  induced  to  grant 
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the  license  upon  a  statement  to  which  the  prisoner  makes        I84d. 

oath.     It  is  said  the  Act  was  not  completed;    that  the        Reo. v. 

marriage  was   not  solemnized,   although  it  is   admitted     Chapman. 

the  power  for  doing  so  was  obtained ;  but  any  one  unlawful 

step  towards  the  completion  of  that  which  in  law  would  be 

a  misdemeanour,  is  in  itself  undoubtedly  a  misdemeanour. 

The  authority  of  the  surrogate  to  administer  the  oath  does 

not  depend  upon  the  truth  of  the  applicant's  statement. 

Here  a  false  oath  has  been  taken,  and  it  is  clear  that  this 

is  a  misdemeanour. 

Parke,  B. — I  agree  with  my  Lord.  I  think  the  third 
count  supported.  With  respect  to  the  affidavit,  what 
appears  upon  oath  is  clearly  that  the  woman  had  resided 
in  the  parish  for  fifteen  days,  that  is  clearly  perjury ;  a 
marriage  is  a  matter  of  a  public  nature,  and  there  was  an 
endeavour  to  obtain  it  by  means  of  a  false  oath.  The  only 
remaining  question  is — Whether  the  third  count  is  good 
upon  the  face  of  it.  Whether  the  charge  of  taking  a  false  oath 
for  the  purpose  of  procuring  a  marriage  license,  without  going 
on  to  say  that  the  marriage  was  solemnized,  is  a  misdemea- 
nour. I  am  of  opinion  it  is  sufficient,  and  therefore  the  judg- 
ment should  be  for  the  Crown. 

Patteson,  J. — It  is  not  necessary  to  determine  whether 
the  fifth  count  be  sustainable  or  not :  the  only  question  is. 
Whether  the  surrogate  had  power  to  administer  an  oath. 
He  had  general  power  to  administer  an  oath  in  matters  of 
marriage.  The  4  Geo.  IV.  does  not  give  the  power ;  but  it 
says,  *'that,  before  any  license  is  granted,  one  of  the  parties 
shall  personally  swear  before  the  surrogate,  or  other  person 
having  authority  to  grant  the  same,''''  &c. :  it  seems  by  that 
he  has  the  power.  It  is  said  the  party  to  whom  the  oath 
was  administered  was  not  one  of  the  parties  to  be  married, 
although  he  represented  himself  to  be  so ;  so  that  the  party ''s 
own  fraud  is  to  be  taken  as  a  means  of  defeating  the  indict- 
ment.    I  think  it  is  sufficient  here,  that  it  is  stated  that  he 
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1S49.       went  before  the  surrogate  with  intent  to  deceive  him,  a 

Rso.  V.       public  officer,  and  to  obtain  the  certificate  from  him.     Whe- 

Chapman.     ^^p  j^^  ^  j  Bwear  the  other  matters  is  immaterial^  because  it 

is  dear  he  did  swear  that  the  woman  resided  in  the  parish. 

CoLTHAN  and  Wiluams,  JJ.,  concurred. 

Verdict  to  be  entered  on  the  third  count. 
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The  Queen  against  William  Brisby. 

1849. 
ORDER  IN  BASTARDY.  Satwrd^, 


**Thi8  was  an  indictment  for  disobeyine  an  order  of  Where  jnstioM 

in  Petty  Sec- 

justices,  dated  the  sixth  day  of  May,  1848,  and  was  tried  iion  haye  nuide 
at  the  Epiphany  Sussex  Sessions  at  Petworth.     The  de-  JJ^J^,^^' 
fendant  was  found  guilty,  subject  to  the  opinion  of  the  l^d  upon  the 
Court,  on  the  following  case  : —  which  has  been 

"  On  1st  January,  1848,  Sarah  HoUist  obtained  an  order  fo^72/the 
of  the  justices  against  the  defendant,  as  the  putative  father  <^<^«^  actMUy 

,  ,  incnired  by  the 

of  her  bastard  child.     A  true  copy  of  that  order  is  here-  pntati^e  father 
unto  annexed,  marked  with  the  letter  A.  (a)  ^J^  ^  u^* 

each  order  may 
(a)  «A.  be  limply  aban- 

doned, and  a 
** '  Soflsez,  to  wit.  At  a  Petty  Session  of  Her  Majesty's  Josticea  of  the  new  one  made 

Peace  for  the  county  of  Sussex,  holden  in  and  for  the  division  of  Lower   ^7  ^  Mine  or 
Amndel,  in  the  said  county,  at  the  Town  HaU,  Petworth,  on  the  first  day  of  ^^''*'  ^^' 
January,  in  the  year  of  onr  Lord  one  thousand  eight  hundred  and  forty-eight, 
before  us,  George  Wyndham  and  John  Luttman  Ellis,  Esquires,  two  of  Her 
Majesty's  Justices  of  the  Peace  for  the  said  county. 

** '  Whereas,  one  Sarah  HoUist,  single  woman,  residing  at  Duneton, 
within  this  diTision,  did,  on  the  16th  day  of  November,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-seven,  having  been  delivered  of  a 
bastard  child  within  twelve  calendar  months  prior  thereto,  make  application 
to  John  Luttman  Ellis,  Esq.,  one  of  Her  Mijesty's  Justices  of  the  Peace 
acting  for  the  division,  for  a  summons  to  be  served  upon  one  William  Brisby, 
of  Haslemere,  in  the  county  of  Surrey,  grocer,  whom  she  alleged  to  be  the 
&ther  of  the  said  child ;  and  the  said  Justice  thereupon  issued  his  summons  to 
the  said  William  Brisby,  to  i^pear  at  a  Petty  Session  to  be  holden  on  this  day 
for  this  division,  in  which  the  said  Justice  usually  sits,  to  answer  her  complaint 
touching  the  premises. 

" '  And  whereas  the  said  William  Brisby,  having  been  duly  served  with  the 
said  summons,  within  forty  days  from  the  fourth  day  of  December,  one 
thousand  eight  hundred  and  forty-seven,  from  which  day  the  hearing  of  this 
case  had  been  adjourned ;  and  the  said  Sarah  Hollist  having  now  applied  to  us 
the  Justices  in  Petty  Sessions  assembled,  for  an  order  upon  the  said  William 
Brisby,  aooordtng  to  the  §um  of  the  statute  in  suck  cms  made  and  provided. 
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1849.  "  This  order  was  served  upon  the  defendant,  but  no  pay- 

rb«.  ^.       ment  was  made  by  him  under  it. 

Brxsby.  t(  On  28th  day  of  April,  in  the  same  year,  the  justices 

•  who  had  made  the  order  of  the  1st  January  made  a  super- 

sedeas of  the  same,  under  their  hands  and  seals.  This 
supersedeas  was  indorsed  on  the  said  order  of  the  Ist 
January,  and  was  in  the  following  words  : — 

'* '  Whereas  it  doth  now  appear  unto  us,  George  Wynd- 
ham  and  John  Lutterman  Ellis,  Esqs.,  the  Justices  of  the 
Peace  above-named,  that  the  order  above  set  forth  is  by 
reason  of  certain  errors  therein,  and  omissions  therefrom, 
invalid  according  to  law ;  and  being  advised  by  counsel,  that 

And  it  being  now  proved  to  us  *  that  the  said  child  was — since  the  pasting  of 
an  Act  passed  in  the  eighth  year  of  the  reign  of  her  present  Majesty,  intituled 
**  An  Act  for  the  further  Amendment  of  the  Laws  relatiog  to  the  Poor  in 
England/'  that  is  to  say,  on  the  second  day  of  June,  in  the  year  of  our  Lord 
eighteen  hundred  and  forty-seTen — born  a  bastard  of  the  body  of  the  said 
Sarah  Hollist ;  and  we,  having  f  heard  the  evidence  of  such  woman  and  such 
other  evidence  as  she  hath  produced,  and  the  evidence  of  the  said  Sarah 
Hollist,  the  mother  of  the  said  child,  having  been  corroborated  in  some 
material  particular  by  other  testimony  to  our  satisfaction,  do  hereby  adjudge 
the  said  William  Brisby  to  be  the  putative  father  of  the  said  bastard  child. 
And,  having  regard  to  the  circumstances  of  this  case,  we  do  now  hereby  order 
that  the  said  William  firisby  do  pay  unto  the  said  Sarah  Hollist,  the  mother 
of  the  said  bastard  child,  so  long  as  she  shall  live  and  be  of  sound  mind,  and 
shall  not  be  in  any  gaol  or  prison,  or  under  sentence  of  transportation,  or  to 
the  person  who  may  be  appointed  to  have  the  custody  of  such  bastard  child 
under  the  provisions  of  the  said  statute,  the  sum  of  two  shillings  per  week, 
from  the  sixteenth  day  of  November  last  until  the  said  child  shall  attain  the 
age  of  thirteen  years,  or  shall  die,  or  the  said  Sarah  Hollist  shall  marry.  And 
we  do  hereby  further  order  the  said  William  Brisby  to  pay  to  the  said  Sarah 
Hollbt  the  sum  of  one  pound  two  shillings,  being  the  costs  incurred  in 
obtaining  this  order. 

**  *  Given  under  our  hands  and  seals  at  the  sessions  aforesaid. 

**  *  Georob  W^tndham.  (l.  s.) 

«**J.  L.  Ellis,  (l.  s.)'" 

*  '*  In  the  presence  and  hearing  of  the  said  ——,**  which  appear  in  the 
printed  form  given  by  the  statute,  were  erroneously  struck  out.  See  8  &  9 
Vict.  c.  10,  schedule  No.  8. 

t  '*  In  Uie  presence  and  hearing  of  ,"  again  struck  out. 
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such  order  is  so  invalid,  we  do  therefore  hereby  absolutely  and        1849. 

irrevocably  supersede,  annul,  and  make  void  the  said  order.        Kko.v. 

Given  under  our  hands  and  seals,  this  twenty-eighth  day  of       B^sbt. 

April. 

" '  George  Wyndham.  (l.  s.) 

"'J.  L.  Ellis,  (l. 8. V 

''  This  supersedeas  was  on  the  same  day  served  upon  the 
defendant,  and  a  tender  was  made  him,  but  declined,  of  a 
sum  sufficient  to  cover  all  the  costs  actually  incurred  by 
him,  in  consequence  of  the  said  first  order. 

"  On  the  following  day,  the  29th  of  April,  Sarah  Hollist 
made  another  complaint,  and  a  fresh  summons  was  there- 
upon issued  against  the  defendant,  requiring  him  to  appear 
at  a  Petty  Session  of  the  Peace,  holden  on  the  6th  day  of 
May,  to  answer  such  complaint  of  the  said  Sarah  Hollist, 
respecting  the  same  bastard  child.  The  justice  who 
granted  the  summons  was  one  of  the  justices  who  made 
the  said  first  order  and  executed  the  said  supersedeas. 

*'  The  defendant  protested  against  the  said  justices,  at 
such  last-mentioned  Petty  Sessions,  having  jurisdiction  to 
hear  and  adjudicate  upon  the  said  complaint  of  the  said 
Sarah  Hollist  against  him,  as  there  had  already  been  a 
judicial  hearing  and  adjudication  by  a  competent  tribunal 
on  the  same,  and  as  the  said  order  of  the  1st  of  January, 
touching  the  same  subject-matter,  was  still  in  existence. 

"  The  justices — one  of  them  being  the  same  Mr.  Ellis 
who  had  made  the  former  order  and  supersedeas,  and  who 
had  issued  the  last  summons — considering  that  they  had 
jurisdiction,  made  another  order  against  the  defendant 
respecting  the  said  complaint  of  the  said  Sarah  Hollist, 
respecting  the  said  bastard  child,  which  said  last-mentioned 
order  is  hereunto  annexed,  marked  with  the  letter  B.  (a) 

(a)  It  is  anneoesaarj  to  let  this  oat,  no  objection  having  been  made  to  the 

ffv^tn   nf  it 
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1849.  '*  This  order  was  duly  served  upon  the  defendant,  who 

rbo.  r.       refused  to  pay  under  it. 

Brisbt.  c(  ^]]  ^jj^  fj^^^  ^gi,g  admitted  upon  the  trial ;  but  it  was 

contended,  on  behalf  of  the  defendant,  that  the  second  order 
was  made  without  jurisdiction,  as  there  had  been  a  previous 
judicial  hearing  and  adjudication  on  the  same  subject-matter, 
and  a  previous  order  made  thereon,  and  which,  at  the  time 
of  the  making  of  the  second  order,  had  not  been  granted  on 
appeal,  but  was  still  in  existence.  It  was  argued  for  the 
prosecution,  that  as  the  first  order  was  an  invalid  one  and 
had  been  duly  superseded,  and  as  a  sufficient  tender  of  all 
costs  occasioned  by  it  had  been  made  to  the  defendant 
before  the  summons  for  the  second  order  was  issued,  the 
justices  had  jurisdiction  to  make  the  second  order,  notwith- 
standing there  had  been  a  former  one  on  the  same  subject- 
matter. 

^'  If  the  Court  should  be  of  this  opinion,  the  verdict  of 
guilty  is  to  stand;  and,  if  not,  the  verdict  is  to  be  set  aside, 
and  one  of  not  guilty  entered. 

"  T.  DOTLB, 

"  Chairman.'' 

Creasy  for  the  defendant. — [Lord  Denman^  C.  J. — Does 
any  Act  of  Parliament  give  the  power  to  supersede  the 
order !]  No ;  the  magistrates  had  no  authority  for  such  a 
proceeding,  and  therefore  when  the  second  order  was  made 
the  first  was  in  existence.  This  point  had  been  much  dis- 
cussed in  a  recent  case  in  the  Court  of  Queen's  Bench, 
Heff.  V.  Hinchliffe  {a)y  but  was  not  there  decided.  He 
would  first  call  attention  to  the  supersedeas,  and  he  would 
contend  that  it  was  a  mere  nullity.  It  was  admitted  that 
the  first  order  was  bad,  inasmuch  as  it  did  not  allege  that 
the  fact  was  '^  proved  in  the  presence  and  hearing  of  the 

(a)  10  Q.  B.  356  ;  S.  C.  16  L.  J.,  M.  C.  78. 
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defendant^  (a).  No  question  arose  upon  the  second  order.  1849. 
He  would  first  consider  what  is  a  supersedeas,  and  whether  Rbo.  v. 
the  magistrates  had  authority  to  make  it.  Several  instances 
of  supersedeas  are  to  be  met  with,  but  they  are  all  cases  of 
commitment ;  Imd  for  this  ex  parte  proceeding  a  superse- 
deas may  be  had.  But  there  is  no  case  of  a  supersedeas  in 
a  matter  like  the  present,  where  the  parties  have  been 
heardy  and  the  magistrates  have  given  a  decision.  In 
orders  of  removal  also  instances  may  be  found,  but  the  in- 
strument commonly  called  an  order  of  removal,  is  merely  a 
warrant ;  and  if  he  could  show  that  k  supersedeas  does  not 
necessarily  annul  it,  it  would  appeal'  i  fortiori  that  an 
order  like  the  present  could  not  be  thereby  annulled. 
[Parke^  B. — Could  the  first  order  be  enforced!]  No. 
[Parke^  B. — Then  it  is  a  nullity,  void  on  the  face  of  it ; 
and,  therefore,  why  go  through  any  form  upon  it !  Lord 
Denman^  C.  J. — I  think  the  Court  decided  this  question 
upon  th^  last  paper  day.  J.  J.  Johnson^  who  appeared 
in  support  of  the  second  order,  said  he  believed  that  was 
so  in  the  case  of  Reg.  v.  Thomas  (i).]  The  law  provides 
certain  modes  by  which  such  orders  may  be  got  rid  of,  and 
these  modes  must  be  followed.  Here  the  proper  courls^ 
would  have  been  to  remove  it  by  cettiorati^  and  then  to 
quash  it.  All  those  cases,  in  which  the  orders  have  be^n 
got  rid  of  and  fresh  ones  have  been  made,  are  cases  where 
there  has  been  a  consent  between  the  parties  that  it  should 
be  60;  Rex  v.  Llanrhydd  (c).  [Lord  Denman^  C.  J. — 
This  distinction  is  Constantly  kept  alive  upon  orders  of 
removal ;  the  supersedeas  is  practically  nugatory.]  It  theil 
resolves  itself  into  a  question  of  jurisdiction  on  this  matter. 
What  are  the  powers  given  by  the  statute  in  making  these 

(a)  See  Beff.  t.  Grtfion,  Dui§  qf,  17  L.  J.,  M.  C,  125. 

(p)  Not  yet  reported. 

(e)  Burr.  d.  C.  658  ;  see  Reg.  ▼.  TawniitUit  3  Q.  B.  357  ;  8.  C.  12  L.  J., 

n.  O.f  /«• 
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1849.  bastardy  orders!  The  statute  gives  the  power  of  making 
rbg.  V.  one,  and  only  one,  application  to  the  magistrates,  and  then 
their  jurisdiction  is  exhausted.  It  is  said,  in  Paley  on 
Convictions  (a),  "  All  the  justices  of  each  district  are  equal 
in  authority ;  but  as  it  would  be  contrary  to  the  public  in- 
terest, as  well  as  indecent  (6),  that  there  should  be  a  con- 
test between  different  justices,  it  is  agreed,  that  the  juris- 
diction in  any  particular  case  attaches  in  the  first  set  of 
magistrates  duly  authorized,  who  have  possession  and  cog- 
nizance of  the  fact ;  to  the  exclusion  of  the  separate  juris- 
diction of  all  others.  So  that  the  acts  of  any  other,  except 
in  conjunction  with  the  first,  are  not  only  void,  but  such  a 
breach  of  the  law  as  subjects  them  to  indictment.'^  Rex  v. 
Sainshury(c)  ;  there  the  marginal  note  is,  '^  When  two  sets 
of  magistrates  have  a  concurrent  jurisdiction,  and  one  ap- 
points a  meeting  to  grant  ale  licenses,  their  jurisdiction  at- 
taches so  as  to  exclude  the  others  appointing  a  subsequent 
meeting ;  but  they  may  all  meet  together  on  the  first  day. 
But  if,  after  such  appointment,  the  other  set  of  magistrates 
meet  on  a  subsequent  day,  and  grant  other  licenses,  their 
proceeding  is  illegal,  and  the  subject  of  an  indictment.^ 
[Parhey  B. — You  have  to  make  out  that  there  can  be  only 
one  application  for  this  order,  and  that  the  parties  are  con- 
fined in  making  that  application  to  one  set  of  justices.] 
That  is  so ;  by  the  stat.  4  &  5  Will.  IV.  c.  76,  s.  72,  it  is 
enacted,  *^that  when  any  child  shall  hereafter  be  bom  a 
bastard,  and  shall,^^  &c.,  '^  become  chargeable  to  any  parish, 
the  overseers  or  guardians  of  such  parish,  or  the  guardians 
of  any  union  in  which,"  &c.,  "  may,  if,'"  &c.,  **  after,"  &c., 
'^  apply  to  the  next  General  Quarter  Sessions  of  the  Peace, 
within  the  jurisdiction  of  which,"  &c.,  **  for  an  order  upon 
the  person  whom  they  shall  charge  with  being  the  putative 

(a)  Page  27. 

(b)  See  also  per  Lord  Kenyon,  C.  J.,  in  Rex  v.  Sainsbury,  4  T.  R.  456. 

(c)  4  T.  R.  451, 
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&ther/'  &c.  ^'  And  the  Ck)urt  to  which  such  application  1849. 
shall  be  made,  shall  proceed  to  hear  evidence  thereon ;  and  Rbo.  v. 
if  it  shall  be  satisfied  after  hearing  both  parties,  that  the  Busbt. 
person  so  charged  is  really  and  in  truth  the  father  of  such 
child,  it  shall  make  such  order  upon  such  person  in  that 
req>ect  as,"  &c.  The  jurisdiction  is  wholly  spent  in 
making  the  first  order ;  there  is  no  provision  for  any  second 
application.  By  stat.  2  &  3  Vict.  c.  85,  s.  1,  it  is  enacted, 
**  that  the  guardians  of  any  parish,'"  &c.,  '*  may,  if  they 
think  proper,  at  any  time  within  three  calendar  months 
after  such  child  shall  become  chargeable,  apply  to  the 
Justices  of  the  Peace  holding  any  special  or  petty  session  in 
and  for,^  &c.,  *^  for  an  order  upon  the  person  whom  they 
shall  charge  with  being  the  putative  father  of  such  child,^^ 
be;  *^and  the  Justices  then  and  there  assembled,  not 
being  less  than  two,  shaU  proceed  with  respect  to  the  appli- 
cation, and  shaU  have  all  the  powers  and  duties  in  regard 
thereunto,  which  are  given  to  the  Court  of  General 
Quarter  Sessions,  by  4  &  5  Will.  IV.  c.  TG.''  The  inten- 
tion of  this  statute  was  to  transfer  to  the  Justices  acting 
in  petty  session  the  same  power  that  they  had  at  the 
quarter  sessions,  and  that  power  was  in  no  way  extended. 
Then  came  the  statute  7  &  8  Vict.  c.  101  (a),  under  which 
the  present  orders  were  made.  This  statute  was  modified 
ly  8  &  9  Vict.  c.  10 ;  the  latter  statute  was  not  however 
material  for  the  purposes  of  the  present  inquiry.  Sections 
2  and  3  of  statute  7  &  8  Vict.  c.  101,  were  the  important 
sections.  By  section  2,  it  is  enacted,  '^that  any  single 
woman  who  may  be  with  child,  or  who  may  be  delivered  of 
a  bastard  child,  after  the  passing  of  this  act,  or  who  has 
been  delivered  of  a  bastard  child  within  the  period  of  six 

(a)  By  sect  1,  '*  AU  powers  for  obtaining  or  making  an  order  upon  any 
pntatiTe  &ther  for  the  maintenance  of  a  luistard  child,  shaU  cease  and  determine 
except  as  '  thereinafter  profided.'  '* 

VOL.  I.  K 
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1849.  calendar  months  before  the  passing  of  this  act,  may,  either 
Baq,v,  before  the  birth  or  at  any  time  within  twelve  months  from 
BusBT.  ^)jg  birth  of  such  child,  or  at  any  time  thereafter,  upon 
proof  that  the  man  alleged  to  be  the  father  of  such  child 
has,  within  twelve  months  next  after  the  birth  of  such  child, 
paid  money  for  its  maintenance,  make  application  to  any 
one  Justice  of  the  Peace  acting  for  the  pettyHBessional 
division  of  the  county,  or  for  the  city,  borough  or  place  in 
which  she  may  reside,  for  a  summons  to  be  served  on  the 
man  alleged  by  her  to  be  the  father  of  such  child ;  and  if 
such  application  be  made  before  the  birth  of  the  child,  the 
woman  shall  make  a  deposition  upon  oath,  stating  who  is 
the  father  of  such  child,  and  such  Justice  of  the  Peace  shall 
thereupon  issue  his  summons  to  the  person  alleged  to  be 
the  father  of  such  child,  to  appear  at  a  Petty  Session  to  be 
holden  after  the  expiration  of  six  days  at  least,  for  the  petty- 
sessional  division,  city,  borough  or  other  place  in  which  such 
Justice  usually  acts.  And  by  section  3,  it  is  enacted,  ^^  that 
after  the  birth  of  such  bastard  child,  on  the  appearance 
of  the  person  so  summoned,  or  on  proof  that  the  summons 
was  duly  served  on  such  person  or  left  at  his  last  place  of 
abode,  six  days  at  least  before  the  Petty  Session,  the  Jus- 
tices in  such  Petty  Session  shall  hear  the  evidence  of  such 
woman,  and  such  other  evidence  as  she  may  produce,  and 
shall  also  hear  any  evidence  tendered  by  or  on  behalf  of  the 
person  alleged  to  be  the  father ;  and  if  the  evidence  of  the 
mother  be  corroborated  in  some  material  particular  by  other 
testimony  to  the  satisfaction  of  the  said  Justices,  they  may 
adjudge  the  man  to  be  the  putative  father  of  such  bastard 
child ;  and  they  may  also,  if  they  see  fit,  having  regard 
to  all  the  circumstances  of  the  case,  proceed  to  make  an 
order  on  the  putative  father  for  the  payment,'*'*  &c.  This 
is  all  the  jurisdiction  the  Justices  have  under  the  statutes. 
IParkCf  B. — You  say  the  jurisdiction  is  restricted  to  the 
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first  two  JusticeB  by  whom  the  order  was  made,  and  that        1849. 

no  others  have  any  power.]    That  is  so,  if  an  order  be       Eicr. 

made,  Reg.  y.   OhuoeBtershire  (a).    It  was  mmecessaiy 

for  him  to  contend  that  inunediately  upon  application  the 

powmr  is  exhausted ;  bat  wh^i  there  has  been  a  decision 

and  an  order  made,  the  jurisdiction  is  determined,  unless 

such  order  be  got  rid  of  by  certiorari  or  appeal.    If  the 

second  set  of  magistrates  may  look  to  the  order  of  the 

former  ones,  to  see  if  it  be  valid,  and  then  make  a  second 

order,  there  will  be  frequently  two  good  orders  existing  at 

the  same  time.    He  knew  that  be  should  be  met  with  the 

objeeticm  that  the  man  might  have  appealed,  but  the  wonuin 

could  not :  the  woman,  however,  might  have  removed  it  by 

certiorari,  and  the  order  would  then  have  been  quashed, 

and  a  new  order  made.    [CoUman^  J. — Do  you  say  this 

is  a  nnllity,  or  not  a  nullity  f]    He  objected  to  the  word 

nullity*^it  was  invalid — ^but  it  had  so  much  legal  force,  that 

whOe  it  was  in  operation,  no  other  magistrates  could  act. 

[CoUmemi  J. — You  contend  that  although  it  was  so  invalid 

that  it  might  be  got  rid  of  by  certain  proceedings,  still  it 

was  in  force.]     He  said  it  was  res  judicata^  and  must  be 

got  rid  of  in  a  legal  manner.    It  was  admitted  that  the 

supersedeas  was  entirely  inoperative ;  if  that  were  so  why 

did  they  endeavour  to  get  rid  of  it!    He  then  cited  Prid-^ 

getnCe  ease  (i).  Hex  v.  Tenant  (c).  Sex  v.  Smith  (d).    He 

took  the  effisct  of  those  cases  to  be,  that  where  a  proceed^ 

mg  of  this  nature  is  had  before  a  Ck>urt  of  Petty  Ses* 

sion,  they  have  concurrent  jurisdiction  with  the  Quarter 

Sessions;  and  that  when  a  hearing  has  taken  place,  it  is  in^ 

competent  to  ^>ply  to  two  other  Justices  for  the  purpose 

of   obtaining  a  secotad  order.    In  Beg.  v.  Buckingham' 

(a)  Not  yet  reported. 

lb)  Jon.  W.  350 ;  see  abo  S.  C.  Cro.  Car.  S41. 
(e)  2  Ld.  Raym.  1423  ;  lee  alio  S'.  C.  2  Stra.  716. 
(d)  t  Built  342,  part  ii. 
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1849.  ihire  (a),  a  woman  applied  for  an  order  of  affiliation  to  the 
rbo.  I,.  Justices  of  the  petty-sessional  division  in  county  A.,  and 
BusBT.  ^ng  refused.  She  subsequently  removed  into  county  B., 
and  then  made  a  second  application,  and  the  Justices  made 
an  order,  which,  on  appeal,  was  confirmed  by  the  Quarter 
Sessions:  —  held,  that  as  the  Petty  Sessions  and  the 
Quarter  Sessions  had  general  jurisdiction  over  the  sub- 
ject-matter, they  were  bound  to  hear  and  determine  such 
second  complaint ;  and  that  although  proof  of  the  former 
application  having  been  dismissed  upon  the  merits  uxmld 
AatA  been  a  good  answer  to  such  second  applicatum,  neither 
the  decision  of  the  Justices,  nor  of  the  Quarter  Sessions, 
could  be  reviewed  by  this  Court.  [Parhe^  B. — In  that 
case  it  was  not  considered  as  a  matter  of  jurisdiction,  but 
as  a  matter  of  evidence.]  That  was  so,  and  he  felt  it 
might  be  used  against  him ;  and  it  was  because  of  that, 
that  he  had  troubled  the  Court  with  the  old  cases,  to  show 
that  it  is  a  matter  of  jurisdiction.  In  Rex  v.  Jenhin  (&), 
Lord  Hardwicke,  C.  J.,  in  speaking  of  the  authority  of 
Justices  out  of  Session,  in  cases  of  bastardy,  says,  ^'  When 
their  opinion  was  given,  it  should  not  be  drawn  over  again 
by  the  same  Court,  or  by  two  Justices  ;  it  would  be  absurd 
that  when  two  Justices  have  power  by  law  to  make  original 
orders,  and  the  Sessions  have  power  of  appeal  from  those 
orders,  as  well  as  by  original  application,  that  two  Justices 
might  alter  their  orders,  when  those  very  orders  of  altera- 
tion may  be  reversed  by  the  Quarter  Sessions.^  This  case 
is  not  at  all  shaken  by  Reg.  v.  Buckinghamshire{c).  There 
was  then  the  question  why  a  form  should  be. gone  through 
to  get  rid  of  an  order  which  is  bad  upon  the  face  of  it. 
The  case  of  Barons  v.  Luscombe  (ef),  was  an  authority 

(a)  18  L.  J.,  M.  C.  113. 

\h)  Ca.  t.  Hard.  301 ;  8.  C.  2  Seas.  Ca.  229. 

(c)  18  L.  J.,  M.  C.  113. 

(<0  3  Ad.  &  E.  689  \  8.  C.  A  L.  J.,  M.  C.  109. 
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showing  the  necessity  of  such  a  proceeding.  [Parke,  B.  1849. 
— ^There  the  order  was  good  upon  the  face  of  it.]  In  Reg.  rio.  v. 
V.  Fordham  (a),  there  were  many  defects  upon  the  face  of 
the  order.  So  in  the  case  of  Hex  v.  Cheshire  (&),  where  the 
Justices  had  made  an  order,  defective  in  point  of  form, 
against  which  the  party  gave  the  Justices  notice  of  appeal, 
and  it  was  held  that  the  Justices  could  not  amend  the 
order ;  so  here  d  fortiori,  they  could  not  cancel  it.  The 
regular  legal  mode  must  be  adopted  of  getting  rid  of  it ; 
and  so  long  as  the  order  is  in  existence,  they  cannot  make 
another :  and  for  this  purpose  there  is  no  other  course  Chan 
by  applying  for  a  certiorari.  [Parke,  B. — If  this  order 
had  been  quashed  on  appeal,  or  moved  by  certiorari,  would 
any  other  Justices  have  had  jurisdiction!]  They  might. 
[Parkej  B. — Do  yon  contend  the  whole  jurisdiction  is  con- 
fined, as  under  the  old  law,  to  the  first  two  Justices !  if  so, 
the  quashing  would  be  of  no  avail.] 

Johnson,  J.  J.,  in  support  of  the  order. — This  question 
has  already  been  virtually  decided.  In  Reg,  v.  Hinch- 
liffe  (c),  the  order  was  good  upon  the  face  of  it.  [Pat- 
teson,  J. — That  was  a  particular  case,  turning  upon  affi- 
davits.] In  this  case  nothing  had  been  done  upon  the  first 
order ;  no  notice  of  appeal  had  been  given.  It  had  been 
attempted  to  draw  a  distinction  between  null  and  void,  and 
invalid.  It  is  said  the  Justices  are  functus  officio  as  soon 
as  they  have  exercised  an  authority ;  even  though  such  ex- 
ercise be  invalid.  If  that  were  so,  the  principle  would  apply 
as  well  to  orders  of  removal,  as  to  orders  in  bastardy ;  it 
would  come  to  this,  that  when  an  application  is  made  by  a 
poor  woman,  and  the  order  is  bad,  by  reason  of  the  omission 
of  the  clerk  to  insert  some  words,  immaterial,  except  as 
being  declaratory  of  the  fact,  the  statute  would  be  nuga- 

(a)  11  Ad.  &  B.  73. 

(b)  5  B.  &  Ad.  439 ;  2  L.  J.,  M.  C.  95. 
(e)  10  0.  B.  356 ;  8,  C.  16  L.  J.,  M.  C.  78. 
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1849.  lory,  for  it  would  be  impoBsible  for  her  to  move  for 
Rio.  v.  a  certiorari.  Supposing  an  application  made,  and  the 
Bkubt.  Justices  to  entertain  it,  and  refuse  to  make  any  order,  it 
would  be  clearly  a  judicial  decision,  and  would,  according 
to  the  argument  on  the  other  side,  conclude  them  and 
all  other  justices.  If  that  be  the  result  of  the  argu- 
ment, there  is  express  authority  that  the  mere  fact  of 
dismissal  by  a  magistrate  will  not  exclude  other  magis- 
trates from  entertaining  the  case.  Reg.  v.  Jenhin{fl). 
If  they  make  no  order  it  is  no  legal  exercise  of  their  judicial 
authority ;  yet,  (according  to  the  argument  on  the  other 
side,  no  other  application  could  be  made :  so  that  it  would 
operate  as  an  acquittal ; )  and  then  it  comes  within  the 
principle  of  Rex  v.  Jenhin^  which  shows  that  application 
may  be  made  to  two  other  justices,  after  a  former  applica- 
tion to  two  justices  having  jurisdiction.  And  it  is  also 
said,  in  Rex  v.  Jenkin^  that  the  power  to  make  orders  in 
bastardy  (depending  on  stat.  18  Eliz.  c.  3)  '^is  not  a  power 
of  judicature  or  conviction  ^  (b).  If,  after  a  refusal  by  two 
justices  to  make  an  order,  other  justices  may  make  the 
order,  d  fortiori  might  it  be  made  in  this  case,  when  the 
first  order  was  merely  formally  invalid.  It  has  also  been 
assumed  in  various  cases,  that  the  magistrates  have  the 
power  to  make  a  second  order.  Orders  of  removal  are 
constantly  superseded,  and  yet  there  is  no  legislative  enact- 
ment authorizing  the  supersedeas.  [Lord  Dennum,  C.  J. 
— Those  are  all  cases  of  consent.]  In  Regi  v.  Bridge 
man  (c),  it  is  expressly  admitted  by  counsel,  that  if  a 
former  order  be  bad  a  second  order  might  be  made.  That 
was  a  case  in  which  the  justices  at  petty  session  refused 
to  hear  an  application  for  an  order  in  bastardy ;  unless  it 

(a)  2  Seas.  Ca.  229 ;  S.  C.  Ca.  t.  Hard.  301. 

{h)  From  Rex  ▼.  Jenkin,  iembh,  an  ord^T  aadfi  at  Quarter  Seasioiis  only 
is  finaL 

(c)  2  N.  S.  C.  232 }  S.  C.  15  L.  J.,  M.  C.  44. 
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was  shown  that  a  former  order,  said  to  have  been  made  by  1849. 
the  same  justices,  was  quashed,  and  not  quashed  upon  the  rbo.  v. 
merits.  This  is  analogous  to  an  order  of  removal  invalid  BmisBr. 
upon  the  face  of  it,  where  it  is  not  only  competent  to  the 
tnagistrates  to  do  away  with  it,  but  it  has  been  again  and 
igain  recommended  by  the  Court  that  such  a  course  should 
be  adopted.  All  the  authorities  upon  this  subject  are  to 
be  found  in  Reg.  v.  The  West  Riding  of  Yorkshire  (a).  In 
Jiat  ease  (&),  Lord  Denman  observes,  '^  It  is  a  beneficial 
practice  that,  when  a  valid  technical  objection  to  the  order 
is  pointed  out,  the  removing  parish  should  give  it  up  and 
try  to  procure  another  order,  which  may  be  maintainable 
m  the  merits.^  And  in  Reg.  v.  8t.  Pancras  (c),  his  Lord- 
ship also  observes,  ^^We  have  frequently  recommended, 
Irom  this  place,  that  an  objectionable  order  should  be  aban- 
loned  by  those  who  obtained  it ;  and  another,  free  from 
objection,  applied  for.^  That  is  the  very  course  which  has 
been  pursued  in  this  case ;  or,  if  there  be  any  difference  in 
the  casesi  this  is  the  stronger,  inasmuch  as  the  order  was 
abandoned  by  the  same  justices  who  made  it.  He  again 
referred  to  Reg.  v.  Buckinghamshire,  which  showed  that 
the  magistrates  had  jurisdiction  to  make  a  second  order, 
the  former  one  being  invalid.  He  also  cited  Maunder  v. 
CoUett  {d)y  where  it  was  held  that  a  defendant  might  waive 
ID  order  for  particulars.  Wickens  v.  Cox  (e)  was  upon  the 
same  point.  McDougaU  v.  NickoUs  (/)  decided  that  a 
party  obtaining  an  order  may  always  abandon  it.  [PattC' 
Km,  J. — Had  the  orders  been  served  in  those  cases !]  He 
believed  they  had:  it  was  so  in  Maunder  v.  CoUett. 
rhoee  cases  showed  clearly  that  the  order  might  be  aban- 
loned  without  any  supersedeas,  or  any  certiorari.     He 

(a)  2  Q.  B.  705  ;  8.  C.  11  L.  J.,  M.  C.  57.  (Jb)  Ibid.  p.  713. 

(e)  3  a  B.  352  ;  S.  C.  12  L.  J.,  M.  C.  52. 

{d)  3  C.  B.  554 ;  S.  C.  16  L.  J.,  C.  P.  17. 

(e)  4  M.  &  W.  67.  (/)  3  Ad.  &  £.  813. 
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1849.  admitted  the  general  principle,  in  Rex  v.  Tenant  and  Rex 
Reg.  v.  v.  Smithy  that  a  person  cannot  be  twice  put  in  peril  upon 
Brisbt.  ^Yie  same  fact,  but  here  the  party  has  never  been  in  peril  at 
all ;  for  it  is  admitted  that  no  proceedings  could  have  been 
taken  upon  the  first  order ;  and  in  those  cases  a  second 
order  was  quashed,  because  the  former  order  had  been  dis- 
charged by  the  Quarter  Sessions  upon  the  merits.  In  the 
other  cases  referred  to,  the  orders  were  valid  upon  the  face 
of  them.  He  did  not  know  whether  it  was  so  in  the 
case  of  the  Poor  Rate,  but  that  was  no  analogous  case ; 
for  there  the  order  is  not  made  by  the  justice,  they  have 
merely  a  ministerial  office ;  besides,  it  affects  the  whole 
parish,  and  any  one  may  appeal  against  it.  All  the  cases 
cited  on  the  other  side  are  to  be  distinguished  as  cases  in 
which  some  steps  had  been  taken  upon  the  order  (a),  or 
the  party  was  put  in  peril  by  the  first  order  and  could  not 
be  jeopardised  a  second  time  ;  or  the  order  was  good  upon 
the  face  of  it;  in  which  cases  perhaps  it  could  only  be  got 
rid  of  by  certiorari.  But  these  cases  do  not  apply  where 
the  order  is  upon  the  face  of  it  invalid.  [ParkCy  B. — 
Where  the  order  is  valid  upon  the  face  of  it,  it  may  be 
enforced  in  the  mean  time.]  A  distinction  between  invalid 
and  void  was  contended  for  in  respect  of  the  first  order ; 
if  void,  it  is  a  mere  nullity ;  if  invalid,  authority  has  been 
quoted  which  shows,  that  where  magistrates  have  made  an 
invalid  order  they  may  make  another.  He  therefore  sub- 
mitted the  verdict  must  be  entered  for  the  Crown. 

Creasy  in  reply. — There  is  a  distinction  between  orders 
of  removal  and  this  order.  In  Reg.  v.  St.  Pancras^  Lord 
Denman  says,  '*  An  order  of  removal  is  merely  a  warrant 
to  parish  officers  to  take  the  pauper  to  the  parish  indicated  ^^ 
and  it  is  founded  on  ex  parte  examinations ;  in  the  Act  of 
Parliament  it  is  called  a  warrant,  although  ordinarily  called 

(fl)  See  Reg.  ▼.  Middle$e»,  11  Ad.  &  E.  109  ;  8.C.9  L.  J.,  M.  C.  59. 
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an  order.  It  is  said  that  Rex  v.  Jenkin  is  a  distinct  1849. 
authority  in  favour  of  the  Crown ;  but,  if  we  look  to  the  Ueq.v, 
Stat.  18  Eliz.  c.  3,  under  which  that  case  was  decided,  we  Bwsbt. 
find  the  enactment  not  at  all  analogous  to  the  present 
statute.  [Parke^  B. — Suppose  the  parties  go  before  two 
justices,  and  afterwards  for  some  reason  withdraw,  they 
might  go  to  two  others.]  There  has  been  some  doubt  upon 
it,  for  in  that  case  the  woman  might  go  to  several,  until 
she  came  to  those  disposed  to  give  her  the  most  money : 
attention  has  been  drawn  to  Judge'^s  orders,  and  it  is  said 
the  parties  obtaining  them  may  abandon  them;  that  has 
been  said  to  be  like  the  present  case ;  but  what  is  wanted 
on  the  other  side  is  an  authority  to  show,  not  that  the 
parties  may  abandon  the  order,  but  that  they  may  obtain 
a  second  order,  while  there  is  a  prior  one  in  full  force  upon 
the  same  matter. 

Lord  Denman,  C.  J. — The  first  order  being  altogether 
bad,  null  and  void,  could  have  no  operation ;  it  appears  to 
me  clear  therefore,  upon  first  principles,  that  the  two  other 
justices  could  make  the  second  order,  and  therefore  it  was 
good,  and  that  disobedience  of  such  good  order  is  indictable. 

Parke,  B. — I  also  think  that  the  prisoner  was  properly 
convicted ;  if  the  two  justices  to  whom  application  was  first 
made,  had  refused  altogether,  it  is  admitted  the  others 
would  have  had  jurisdiction.  The  statute  gives  general 
jurisdiction  to  two  justices,  and  if  those  to  whom  application 
is  first  made  refuse  to  make  an  order,  or  make  an  invalid 
one,  the  party  may  make  further  application  to  two  other 
justices;  that  being  so  and  the  first  order  in  this  case  being 
equivalent  to  no  order  at  all,  (for  if  it  would  not  bind  the 
father  it  would  not  bind  the  mother,  and  must  therefore 
be  treated  as  a  nullity,)  the  second  set  of  justices  had 
jurisdiction,  and  that  is  the  efiect  of  the  judgment  of 
Erie,  J.  in  Reg.  v.  The  Justices  of  Buckinghamshire  (a); 

(a)  18  L.  J.,  M.  C.  113. 
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1849.       whether  the  other  part  of  that  judgment  be  correct  or 

rbo.  V.       not  it  18  not  now  necessary  to  decide,  at  all  events  it 

Baisbt.       appears  to  be  at  variance  with  Sex  v.  Jenhzn^  but  it  is 

clearly  right  in  this,  that  a  refusal  by  the  first  parties 

is  not  binding  upon  the  others. 

Patteson,  J. — I  think  the  first  order  being  bad  it  might 
be  treated  as  so  much  waste  paper  altogether.  I  am  not 
prepared  to  go  the  length  of  saying  that  if  the  parties  were 
not  satisfied  with  the  first  order  they  might  go  to  two 
other  justices ;  but  this  might  be  treated  as  no  order  at  all, 
and  that  bemg  so  it  was  open  to  other  magistrates  to  make 
an  order  upon  application  to  them.  I  would  strictly  guard 
myself  from  having  it  supposed  that  this  is  any  decision  on 
my  part  in  the  case  in  the  Queen^s  Bench  (a)  not  yet  deter- 
mined. 

CoLTMAN,  J. — The  words  of  the  statute  are,  ^^in  the 
presence  and  hearing  of  the  party ;  ^  it  does  not  appear  that 
the  evidence  was  taken  in  the  presence  and  hearing  of  the 
party,  the  order  was  therefore  bad  under  the  statute,  and 
was  invalid  at  common  law,  and  being  invalid  (notwith- 
standing the  objection  raised  by  Mr.  Creasy)  1  consider  it 
a  nullity,  as  if  the  magistrates  had  done  nothing,  and  no- 
thing being  done  a  second  order  might  be  made. 

WiLLLAMs,  J.,  concurred. 

Conviction  affirmed. 

(a)  Qm.  Reff  t.  Tkomag, 
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The  Queen  against  Euza  Cooper. 
PLEADINa.  ^j^2!' 


**  The  prisoner  was  found  guilty  at  the  May  Sessions  of  An  indictment 

the  Central  Criminal  Court,  upon  the  second  count  of  an  deserting  an  in- 

indicfcment,  which  charged  that  she  '  being  an  evil-disposed  ^^  ^^ 

person,  and  contriving  to  injure  and  aggrieve  the  inhabit-  ^**>  *°*«J*  ^ 

ants  of  the  parish  of  Barking;  and  unjustly  to  burden  the  grieve  the  in. 

said  parish  with  the  charge  and  maintenance  of  a  certain  ^/i.  not  soffi- 


female  child  of  very  tender  age,  to  wit,  the  age  of  one  ?^*»  *^"* 

"  *^  ^      ^    "  being  no  aver- 

month,  whose  name  to  the  jurors  aforesaid  is  unknown,  ment  that  the 

which  the  said  Eliza  Cooper  had  in  her  care  and  custody ;   elaewhere,  nor 

afterwards,  to  wit,  on  the  same  day,  &c.,  with  force  and  "PT  ^I^^um? 

arms  at,  &c.,  unlawfully  and  injuriously  did  take,  carry,  and  received  any 

convey  the  said  female  child  which  she  so  had  in  her  care  lik^i^  do  ao. 

and  custody,  into  the  parish  of  Barking,  in  the  county  of 

Essex,  and  within  the  jurisdiction  of  the  said  court ;  and 

then  and  there  in  a  certain  open  and  public  place  and 

Queen's  common  highway  there  called  Barley  Lane,  to  wit, 

about  the  hour  of  eight  of  the  clock  in  the  morning  of  the 

same  day,  unlawfully  did  leave  and  desert  the  said  child 

upon  the  ground  of  and  in  the  said  lane,  contrary  to  her 

duty  in  that  behalf,  the  said  child  being  of  such  tender  age 

as  aforesaid,  and  unable  to  take  care  of  herself.'* 

*^  The  first  count  of  the  indictment  alleged  the  child  to  be 
the  prisoner's  own  child,  but  there  was  no  evidence  to  sup- 
port that  allegation,  nor  any  evidence  to  show  how  the 
child  came  under  the  prisoner's  care  and  custody. 

^'  The  Judge  respited  the  sentence,  and  reserved  the  case 

for  the  opinion  of  the  Judges  in  the  Court  of  Criminal 

Appeal  in  the  Exchequer,  whether  the  second  count  was 

sufficient. 

"Edwabd  Bullock." 
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1849.  No  Counsel  appeared  on  either  side. 

j^go.  V.  Lord  Denman,  C.  J. — In  this  case  I  am  of  opinion  there 

Coopia.       jg  QQ  offence  stated. 

Parke,  B. — I  think  the  count  cannot  be  supported.  It 
does  not  appear  that  the  child  was  settled  elsewhere ; 
neither  is  there  any  allegation  that  the  child  received  any 
damage,  or  that  it  was  likely  to  do  so. 

Conviction  reversed. 
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SITTINGS  AFTER  TRINITY  TERM, 

THE  THIRTEENTH  TEAR  OF  THE  REIGN  OF  VICTORIA. 

CORAM 
WiLDB,  C.  J.,  WiGHTMAN,  J., 

Aldebson,  B.y  Cbesswell,  J., 

Platt,  B. 


Thb  Qubbn  against  Thomas  Illidob. 

Case  reserved  by  the  Honourable  Justice  CresswelL 

1849. 

FORGED  WARRANT,  &c.  jSl?23 «. 


The  prisoner  was  tried   before   me  at  the   Central  An  instrument 
Criminal  Court  in  February  last,  on  an  indictment  which  fonn%^^r^ 
charged  him  with  feloniously  uttering  a  forged  warrant  for  ?^  ■"?  ^'  *** 

^  nf  o  «=»  taste  winet  ez 

delivery  of  goods,  to  wit,  wine,  well  knowing  the  same  Tnnrelier/'&c., 

to  be  forged,  with  intent  to  defraud  the  London  Dock  Com-  cooper  at  a  par. 

pany;  other  counts  described  the  instrument  as  an  order  Sf^^J'^*^ 

and  as  a  request.    There  were  other  counts  in  the  indict-  Docks,  and 

ment,  similar  in  form,  but  charging  an  intention  to  defraud  be^Sgned^by 

Samuel  Vincent  and  another.  ^«  ^^f,  ^/ 

mne  in  that 

"It  was  proved  that  the  prisoner,   on  the  ninth  of  vault,  u  an  or. 

T  1-ri-rvi-a  i  ^W  fo""  ^*  ^C* 

January,  went  to  the  London  Dock,  and  presented  to  a  li^ery  of  wine ; 
clerk  in  the  service  of  the  company  in  the  Crescent  Vault  ^^^'J.^^i^Sie 
wine  department,  a  document  called  a  tasting  order,  of  Dock  reguia. 

!_•  i_  ^«-     i.  11       •        •  tions,  could  not 

which  the  followmg  is  a  copy  : —  act  upon  it,  un. 

til  counter- 
signed by  a 
(a)  This  case  was  argued  in  Easter  Term,  on  Monday,  April  30,  before  clerk  of  the 
the  Judges  abore  mentioned.  U)mpany. 
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1849. 


Rbo.  v. 
Illidob. 


1242 

S  S2      ^^  ^^^  Cooper.  Vault,  London  Docks,      184 

Permit  Self  and  Company  to  taste  wines, 

Ex  Traveller,  Captain  Austm  @  Cadiz. 
Entered  by  Williams,  May,  1848. 


M«rk. 

No. 

D.  A. 

op. 

112/ 
/ll4. 

Butts. 


Vincent  and  Pugh. 


Tasted 
Sampled 


Casks,  Nos. 
ditto 


shown 


by  j 


^^The  course  of  business  at  the  London  Docks,  with 
reference  to  such  orders,  is  that  the  merchant  who  has  wine 
in  the  vaults,  and  wishes  to  enable  a  party  to  taste  it,  gives 
au  order  in  the  form  set  out.  It  is  then  taken  to  the  derk 
bwfore-mentioned,  and  he  writes  his  name  across  it ;  andt 
when  it  has  been  so  signed  by  him,  but  not  otherwise,  the 
coopers  of  the  company  are  authorized  to  act  upon  it  and 
allow  the  party  presenting  it  to  taste  the  wine  described  in 
it.  The  instrument  in  question  was  presented  to  the  clerl' 
for  his  signature,  but  he,  suspecting  it  was  not  genuine, 
refused  to  sign  it,  and  said  he  must  first  send  to  Vincent 
and  Pugh.  The  prisoner  said  he  would  return  in  half-an- 
hour,  alid  went  away,  but  did  not  return.  It  was  proved 
that  the  signature,  Vincent  and  Pugh,  was  a  forgery,  and 
that  the  prisoner  knew  it  to  be  so.  For  the  prisoner  it 
was  objected  that  a  tasting  order  could  not  be  considered 
on  order  for  the  delivery  of  goods ;  and,  secondly,  that  this 
never  was  a  perfect  order,  nor  was  uttered  as  such,  but  was 
handed  to  the  clerk  for  his  signature,  in  order  that  it  might 
become  an  available  tasting  order. 
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^^I  thongfat  it  right  to  resenre  those  pomts  for  further       1849. 
ccMimderaUon  ;   and  the  jury  having  found  the  prisoner       RegTv. 
guilty,  I  ordered  him  to  be  discharged  on  his  own  recog-      Ii^»ob* 
nianoe,  to  appear  and  receive  judgment  when  called  upon 
so  to  do." 

Mwddlistone,  for  the  prisoner. — The  prisoner  was  in- 
dicted fiv  forgery  under  the  stat.  11  (xeo.  IV.  &  1  Will. 
IV.  c.  66,  8.  10,  the  words  of  which  are,  '^  any  person  who 
shaU  foi^,"  &c.,  ^*  any  warrant,  order,  or  request  for  the 
delivery  or  transfer  of  goods.^  The  first  question  is,  whe- 
ther this  is  a  warrant,  order,  or  request  far  the  delivery  of 
goads — ^whether  an  order  to  taste  wine,  simply,  is  an  order 
for  the  delivery  of  goods — whether  an  order  for  the  grsr 
tification  of  any  one  of  the  five  senses  is  sufficient — 
an  order  to  see,  to  smell,  to  hear,  to  feel,  or  to  taste. 
[Wildej  C.  J. — You  look  at  a  picture,  and  there  it  remains; 
you  taste  the  wine,  and  it  is  gone.]  I  cannot  present  this 
point  to  the  Court  with  more  force  than  in  the  words 
reported  to  have  been  used  upon  the  trial  by  Cresswell,  J. : 
^  An  order  for  the  delivery  of  goods  means  that  they  are  to 
be  delivered  to  the  party  to  be  dealt  with  as  his  own,  in 
any  way  he  pleases.  This  wine  is  not  so  delivered,  it  is 
delivered  to  him  for  the  special  purpose  of  tasting,  and 
nothing  else ;  he  has  no  other  control  over  it.'*  [Piatt,  B. 
— It  is  an  order  to  deliver  wine  to  be  tasted.]  The  ques- 
tion is,  whether  a  permission  to  taste  wines  is  necessarily  an 
order  to  deliver  certain  goods ;  an  order  to  deliver  must  be 
an  order  coming  from  a  person,  to  deliver  to  another  that 
over  which  he  has  an  entire  and  absolute  control.  The 
wine  is  not  necessarily  swallowed.  The  document  does  not 
amount  to  an  order  to  remove  any  wine,  it  is  simply  a  per- 
misBion  to  taste  and  nothing  more.  Suppose  a  person  to 
have  an  order  to  smeU  any  highly  aromatic  perfume,  this 
could  not  be  an  order  to  deliver,  though  some  of  the  fra- 
grance would  eBCBpe  from  the  bottle  every  time  it  was 


Illidob. 
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1849.  opened.  It  was  not  possible  to  say  this  was  an  order 
rbo.  v.  to  deliver  the  wine,  for  the  party  would  have  had  no  right 
to  take  any  portion  of  the  wine  away.  [Wilder  C.  J. — Sup- 
pose an  order  to  eat  a  dinner — so,  this  is  an  order  to  con- 
sume a  portion  of  the  wine.  Put  the  case  of  an  order  to 
take  samples.]  That  would  be  giving  the  party  an  absolute 
power  over  the  samples.  [Alderson^  B. — The  meaning  of 
the  order  clearly  is  to  take  a  certain  portion  of  the  wine  for 
the  purpose  of  tasting.]  And,  in  that  case,  would  the 
giving  of  the  wine  be  a  delivery  within  the  meaning  of  the 
Act  ?  [Platt^  B. — How  is  the  order  obeyed,  but  by  a  deli- 
very of  a  portion  for  the  purpose  of  being  tasted !]  It  is 
merely  giving  a  limited  control,  and  not  the  absolute  pos- 
session. [Wilde^  C.  J. — That  limited  control  goes  to  the 
entire  destruction  of  the  commodity.]  An  order  to  taste 
may  be  satisfied  by  the  smell  only.  [WildSf  C.  J. — But 
the  order  is  to  taste.  Platty  B. — Is  it  any  thing  more  or 
less  than  an  order  to  deliver  a  sample !]  As  to  the  next 
question — whether  this  was  a  perfect  order.  It  was  an 
instrument  addressed  to  the  cooper,  but  the  person  to 
whom  it  was  addressed  had  no  authority  to  obey  it  until  it 
was  countersigned  by  the  clerk  to  the  Dock  Company ;  and, 
therefore,  until  signed  by  him  it  had  no  operation  for  the 
purpose  intended ;  this,  therefore,  being  an  invalid  instru- 
ment at  the  time  of  forging,  it  is  not  such  an  uttering  as  to 
bring  the  party  within  the  meaning  of  the  statute.  An 
order  must  import  an  absolute  obligation,  upon  the  party 
upon  whom  it  is  made,  to  comply  with  it.  In  its  present 
state,  not  only  was  the  party  not  bound  to  comply,  but  he 
was  not  at  liberty  to  comply  with  it.  This  was  not  a  war- 
rant or  order  upon  a  person  who  was  obliged  to  obey.  A 
request  would  import  no  authority  on  the  part  of  the  person 
making  it — this  is  not  a  request,  but  purports  to  be  given 
by  some  person  having  authority ;  the  words  being  "j»er- 
fRi^,""  indicating  a  necessity  of  obedience  on  the  part  of  the 
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person  to  whom  it  is  directed — in  East,  P.  C.  (a),  it  is       1 649. 
saidy  **  It  seems  now  settled  that  if  the  warrant  or  arder^       Rbo.  v. 
mentioned  in  the  Stat.  7  Geo.  II.  c.  22,  do  not  purport  on      ^''"©^■^ 
the  face  of  it,  or  be  shown  by  proper  averment,  to  be  made 
by  one  having  authority  to  command  the  payment  of  the 
money,  or  direct  the  delivery  of  the  goods,  and  to  be  com- 
pulsory on  the  person  having  possession  of  the  subject-mat- 
ter of  ifc ;  but  only  purports  to  be  a  request  to  advance  the 
money  or  supply  the  goods  on  the  credit  of  the  party  apply- 
ing, which  the  other  may  comply  with  or  not,  as  he  sees 
proper :  it  is  not  a  warrant  or  order  within  the  statute.*" 
And  in  Meg.  v.  Williams  (&),  which  was  an  indictment  for 
foi^ging  ^^  a  certain  warrant  and  order  for  the  payment  of 
money,^  the  instrument  was  in  the  following  form : — 

^^  Messrs.  Wilkins  and  Co.,  Bankers,  Merthyr. 

^^  Please  to  advance  the  bearer,  Samuel  Richards,  the 

sum  of  two  hundred  and  fifty  pounds,  and  place  the  same 

to  my  account. 

"  Morgan  Thomas, 

"  Cold  (c)  Merchant,  Uniscoy."' 


and  Wightman,  J.,  in  giving  judgment,  said:  '^I  am  of 
opinion  that  the  instrument  is  a  warrant ;  and  I  am  also  of 
opinion  that  it  is  not  an  order,  because  it  appears,  from  the 
nature  of  the  contract  between  Mr.  Morgan  Thomas  and 
the  bankers,  that  the  bankers  were  not  bound  to  obey  it ; 
although  in  point  of  fact  they  did  obey  it.^  There  was  also 
another  class  of  cases — those  in  which  there  has  been  no 
payee  in  a  promissory  note,  as  in  the  case  of  Rex  v.  Rati' 
doll  (d)  :  there  it  was  held  that  there  must  be  a  payee ; 
forging  an  instrument,  payable  to  blank  or  order,  is  not 
sufficient.     [Piatt,  B. — Suppose  the  cooper  to  have  acted 

(a)  Vol.  II.  p.  936.  (A)  2  C.  &  K.  61. 

(e)  Sfie^  (<0  Rnss.  &  R.  195. 

vol.    I .  L 
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1849.  upon  the  order  without  the  signature  of  the  clerk.]  It  could 
rbo.  v.  not  be  so,  because  the  cooper  is  expressly  forbidden ;  and  it 
Illidob.  jg  fQund  in  the  case,  that  the  instrument  was  of  no  validity 
whatever.  [Platt^  B. — That  is  on  account  of  the  regula- 
tion of  the  docks.  The  case  you  have  stated  is  one  of  an 
instrument  not  transferable.]  In  Rex  v.  Richards  (a) 
the  prisoner  drew  a  bill  upon  the  treasurer  of  the  navy, 
payable  to  blank  or  order,  and  signed  it  in  the  name  of  a 
navy  surgeon  ;  and  it  was  held,  that  to  constitute  an  order 
for  the  payment  of  money  there  must  be  some  payee.  In 
this  case  the  practice  must  be  looked  to  and  coupled  with 
the  instrument.  The  parties,  by  the  fact  of  their  keeping 
the  goods  in  the  docks,  enter  into  an  agreement  with  the 
company,  that  the  goods  shall  be  deposited  there  subject  to 
the  dock  regulations.  This  arrangement  is  as  much  for  the 
benefit  of  the  merchant  as  of  the  docks ;  and  by  reason  of 
those  regulations  this  document  is  as  incomplete  as  a  bill  of 
exchange  without  a  payee,  or  any  document  not  in  accord- 
ance with  the  requirements  of  an  Act  of  Parliament.  [Al- 
derson,  B. — With  respect  to  bills  of  exchange,  all  such  in- 
struments must  be  payable  to  a  third  person.  Wilde,  C.  J. — 
This  is  not  like  the  case  of  an  instrument  not  in  accordance 
with  the  requirements  of  some  Act  of  Parliament :  the 
regulations  of  the  Dock  Company  are  not  imperative.]  In 
Rex  V.  Pateman  {b)  it  was  held,  that  the  forging  or  utter- 
ing a  note  which  for  want  of  a  signature  is  incomplete  is 
not  within  the  statute  which  makes  forging  notes  capital. 
[Alderson,  B. — In  that  case  there  is  no  person  who  pro- 
mises ;  here  there  is  a  person  who  orders  and  a  party 
ordered.  The  signature  of  the  clerk  is  merely  saying, 
"  This  is  an  order  you  are  bound  to  obey."]  That  being  so, 
it  does  not  come  within  the  meaning  of  the  word  "  order," 
as  not  being  (until  signed  by  the  clerk)  compulsory  on  the 

(a)  Ross.  &  R.  193.  (b)  Rnss.  &  R.  455. 
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party  to  whom  directed.  In  Rex  v.  Rushworth  (a)  it  was  1849. 
held,  that  forging  a  magistrate's  order  to  pay  money  was  rbo.  •• 
not  a  c^>ital  offence,  if  the  Act  of  Parliament  under  which  I"*"*®*- 
alone  the  magistrate  has  power  to  make  the  order  requires 
it  to  be  mider  hand  and  seal,  and  it  is  under  hand  only ;  and 
if  it  is  addressed  to  a  character  on  whom  the  magistrate  has 
no  power  to  make  such  order  by  the  Act.  There  the  docu- 
ment was  incomplete,  because  the  statute  had  not  been 
complied  with.  [Alderson^  B. — The  party  had  no  autho- 
rity to  make  the  order.]  In  the  present  case,  Vincent  and 
Pugh  had  no  power  to  make  an  order  without  the  oounter- 
signatore  of  the  clerk,  inasmuch  as  they  had  submitted 
themselves  to  the  regulations  of  the  Dock  Company.  In 
Rex  V.  Rushworth  the  sealing  of  the  order  was  a  neces- 
sary proceeding  under  the  statute.  By  the  practice  of 
the  Docks  the  counter^signing  was  as  necessary  to  make 
this  instrument  yalid,  as  the  sealing  was  necessary  by  the 
Act  erf  Parliament  in  that  case.  The  instrument  must 
have  the  joint  assent  of  the  proprietor  and  the  Dock 
Company ;  and,  when  the  two  parties  have  combined  to 
make  it  a  good  order,  then  it  becomes  a  valid  document, 
and  not  until  then  is  it  available  as  an  order.  [Platty 
B. — Suppose  it  required  a  stamp,  would  the  absence  of 
a  stamp  render  it  the  less  an  order?  How  can  the  clerk, 
by  writing  his  name  upon  it,  enter  into  the  mandatory  part 
of  the  instrument !  Cannot  the  merchant  remove  his  own 
wine  without  the  consent  of  the  Dock  Company!]  He 
apprehended  not :  the  Dock  Company  held  the  vdne  as  a 
security  for  the  pajrment  of  the  duties.  Suppose  this  regu- 
lation to  be  a  statutory  regulation  :  it  is  clear  that,  in  such 
case,  all  the  requirements  must  be  fulfilled.  Then  comes 
the  question,  What  is  the  effect  of  the  practice  in  this  case ! 


(a)  Rubs.  &  R.  317. 
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1849.  Is  not  the  party  bound  by  the  practice  as  much  as  he  would 
rbo.  v.  be  by  an  Act  of  Parliament  ?  In  Rex  v.  Rushworth^  as 
IixiDOB.  oXiQ^  in  Russell  on  Crimes  (a),  Bayley,  J.,  is  reported  to 
have  said:  ^'  To  bring  the  case  within  the  statute,  the  order 
must  be  such  as,  on  the  face  of  it,  imports  to  be  made  by 
a  person  who  has  a  disposing  power  over  the  funds.  In 
this  case  the  party  looking  at  the  Act  must  have  known 
that  the  order  was  not  made  by  one  who  had  a  disposing 
power  over  the  funds  in  his  hands.  The  magistrate,  as  an 
individual,  had  no  right  to  make  such  an  order ;  and  the 
treasurer  had  no  right  to  consider  it  as  an  order  which  he 
was  bound  to  obey.  The  magistrate,  in  his  character  of 
justice  of  the  peace,  had  no  authority  to  make  such  an 
order :  if  he  had  any,  it  was  derived  from  the  statute.  But 
he  had  no  power  to  make  such  an  order  as  this;  and  if 
such  a  one  had  been  made,  the  treasurer  ought  not  to  have 
obeyed  it.''  A  person,  by  putting  wine  into  the  docks, 
submits  himself  entirely  to  their  regulations.  [Wilde^  C.  J. 
— Certainly  not :  it  is  not  in  their  power  to  limit  the  right 
of  the  merchant  as  to  his  own  property.  Here  the  docu- 
ment purports  to  be  an  order  drawn  in  the  course  of 
business :  the  case  states  what  is  the  course  of  business. 
The  merchant  does  not  act  in  his  right  as  owner  of  the 
goods.  He  would  have  no  right  to  give  an  order  to  the 
servants  of  the  company,  but  that  the  company  themselves 
give  him  an  authority.  In  this  case  it  is  stated  that  the 
merchant,  acting  upon  the  course  of  business,  gives  an 
order  upon  the  cooper  of  the  company.  It  does  not  depend 
upon  the  right  of  the  party  giving  the  order ;  but  by  the 
regulations  of  the  company  who  give  the  power  to  the  mer- 
chant to  order  their  servant  instead  of  ordering  themselves, 
which  order  may  be  acted  upon.     It  is  necessary  therefore 

(fl)  Vol.  II.  p.  517. 
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when  the  order  is  made,  that  it  should  be  made  in  con-       1849. 
formity  with  the  regulations  under  which  the  power  is       rbo.  •. 
given,  and  be  of  such  a  character  that  the  cooper  could      l^»o«- 
act  upon  it.     Here  it  wanted  an  intermediate  signature : 
Was  it  therefore  a  valid  order,  requiring  the  cooper  to  con- 
form thereto !    It  is  only  when  countersigned  that  it  is  an 
order  he  would  obey.] 

BaUatUine^  for  the  prosecution. — [TFi&fc,  C.J. — Address 
yourself  to  the  second  point.]  The  instrument  is  described 
in  three  ways,  and  in  one  view  of  the  case  it  is  all  three. 
It  is  an  order  to  the  company,  a  warrant  to  the  company, 
and  a  request  to  the  cooper.  The  real  question  will  be,  Is 
this  an  instrument  obligatory  upon  anybody !  He  submitted 
it  was  obligatory  upon  the  Dock  Company.  Supposing  the 
regulation,  that  orders  of  this  kind  should  be  countersigned, 
not  to  be  known  by  the  merchant,  and  that  the  Dock 
Company  disobeyed  the  order.  In  an  action,  they  must 
show  that  the  merchant  was  aware  of  the  regulation.  The 
Dock  Company  are  baiUees.  and  the  merchant  has  a  right 
to  have  a  delivery  of  his  goods ;  and  he  has  a  right  to  give 
these  orders  for  a  delivery  of  a  portion  of  them.  Supposing 
there  were  no  Custom  House  regulations,  upon  the  payment 
of  the  charges  the  owner  would  be  entitled  to  the  delivery 
of  the  goods.  This  is  not  a  matter  connected  with  the  pay- 
ment of  any  charges ;  it  is  therefore  an  order  which  the 
company  was  bound  to  obey.  Suppose,  when  the  order  was 
delivered,  the  company  were  to  rescind  the  regulation  as  to 
the  signature  of  the  clerk ;  in  that  case  all  the  regulations 
would  have  been  complied  with,  and  the  result  would  be 
that  the  company  would  be  bound  to  deliver  the  goods. 
Is  it,  because  of  some  intervening  matter,  the  less  an 
order  when  completed  so  far  as  the  merchant  can  make 
it !  It  is  called  a  warrant :  the  difference  between  a 
warrant  and  an  order  is  this;  the  order  is  obligatory 
upon  the   person  upon  whom  it  is   intended  to  act:    a 
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1849.  warrant  is  not  obligatory  upon  the  person  upon  whom  it 
Rso.  9.  »  intended  to  act ;  but  is  an  authority  warranting  him  in 
Iluoai.  |,|jg  performance  of  the  Act :  and  the  question  is,  Is  not  this 
a  warrant  upon  the  Dock  Company !  It  is  an  instrument 
which,  if  complied  with  and  complaint  be  made  by  the  mer- 
chant, the  company  would  justly  say,  We  had  your  warrant 
for  the  performance  of  the  act.  [Plattj  B. — Is  the  act  of 
the  company  itself  in  any  way  to  form  a  part  of  the  order 
upon  the  company !]  It  does  not  appear  that  there  was 
any  privity  between  the  merchant  and  the  Dock  Company ; 
they  may  rescind  their  regulation  at  any  moment,  and  direct 
that  a  director  should  countersign  the  document  for  the 
future.  IWiffhtmaUy  J. — Suppose  the  merchant  does  not 
think  fit  to  present  it  to  the  clerk  at  all,  and  therefore 
delivers  it  to  the  cooper,  and  he  refuses  to  act  upon  it, 
could  the  merchant  maintain  an  action  against  the  com- 
pany!] He  submitted  that  would  be  like  the  case  of  non- 
payment of  a  check  by  a  banker.  [Cresswell^  J. — I  had  no 
doubt,  at  the  trial,  that  every  merchant  was  cognisable  of 
the  regulations  of  the  Dock  Company ;  when  a  person  places 
goods  in  the  docks,  it  is  not  likely  but  that  he  should  be 
acquainted  with  the  regulations  of  the  company.]  He 
would  assume  that  the  regulations  were  known  to  the 
merchant ;  yet,  these  regulations  might  be  rescinded  at  any 
time  without  the  concurrence  of  the  merchant.  It  may  be 
a  question  for  the  consideration  of  the  jury,  whether  the 
merchant  did  assent  to  the  regulations  of  the  company. 
An  order  need  not  show  upon  the  face  of  it  the  authority 
of  the  party  to  make  it,  or  the  duty  of  the  other  to  comply ; 
so  a  warrant  or  request ;  the  proper  way  is  to  look  at  the 
result :  that  is  so  in  all  criminal  cases — we  must  look  to  the 
natural  result  of  the  act.  [^Cresswell,  J. — Suppose  it  to  be 
an  arrangement  between  the  parties,  and  the  cooper  acts 
upon  it,  not  countersigned;  it  would  be  no  protection  to  the 
company.]    He  knew  nothing  of  the  cooper,  except  as  part 


Illidox. 
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of  the  company.  \Wilde^  C.  J. — It  is  not  clear  the  com-  1849. 
pany  might  have  refused  to  act  upon  the  order  to  the  cooper,  Rso.  •. 
unless  given  according  to  their  form].  Although  a  form  di- 
rected to  the  cooper,  it  is  in  substance  directed  to  the  com- 
pany; what  is  the  operation  of  the  instrument  I  [Platt^  B. 
— The  practice  of  the  Bank  of  England,  with  reference  to 
the  transfer  of  stock,  is  very  applicable  to  this  case.]  The 
signature  of  the  clerk  is  for  the  protection  of  the  company ; 
and  it  is  not  the  less  an  order  by  the  merchant,  because  not 
80  signed.  He  therefore  contended  this  was  an  order  and 
a  warrant,  operating  upon  the  company ;  and  which,  though 
it  might  require  the  signature  of  the  clerk,  they  were  bound 
to  act  upon.  [Wilde^  C.  J. — What  is  the  difference  be* 
tween  a  warrant  and  a  request !  Where  a  request  is  made 
to  a  person  who  cannot  lawfully  comply  with  it — qy.  is  it  a 
request  within  the  statute?  Alderson^  B. — A  warrant 
implies  authority  as  well  as  an  order.  Platt^  B. — It  is 
contended  on  the  other  side,  that,  according  to  the  language 
of  the  instrument,  this  is  an  order  to  the  cooper  which  can- 
not be  complied  with  without  the  counter-signature  of  the 
clerk].  The  answer  to  that  is,  that  it  is  an  order  upon  the 
company.  Suppose  the  privity  of  contract  to  be  between 
the  cooper  and  the  merchant,  he  should  admit  that,  as  re- 
garded the  cooper,  it  could  not  be  contended  that  this  was 
a  perfect  instrument  at  the  time.  But  the  cooper  is  merely 
a  name  for  the  Dock  Company ;  the  company  would  be 
bound  to  deliver  goods  upon  an  order  to  the  cooper.  Can  it 
be  contended  that  this  was  not  a  request  to  deliver  goods, 
when  the  result  would  be  a  delivery  of  them  i  lAlderson,  B. 
— An  order  is,  where  a  party  has  a  right  to  have  the  goods 
delivered;  and  it  is  addressed  to  the  party  having  the  posses- 
sion of  them.  A  warrant  is,  where  a  party  has  a  right  in 
the  goods,  and  warrants  the  party  having  possession  of 
them,  and  to  whom  it  is  addressed,  to  deliver  them;  the 
warrant  being  an  authority.     A  request  is,  where  the  party 
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1849.  does  not  order;  but  hopes  the  person  to  whom  it  is  addressed 
Rxo.  V.  will  deliver  the  goods.  If  this  is  an  order  on  the  cooper,  it 
is  not  perfect  as  an  order  on  him.  It  is  not  a  warrant  to 
the  cooper;  a  warrant  must  have  been  to  the  company: 
neither  is  it  a  request;  because  not  addressed  to  a  party 
who  has  a  right  to  deliver].  It  is  a  warrant  which  would 
have  justified  the  company  m  the  delivery,  although  it  was 
not  countersigned  by  the  clerk.  All  goods  in  the  Docks 
are  the  property  of  the  company  by  Act  of  Parliament;  and, 
therefore,  every  order  for  a  delivery  of  goods  out  of  the 
docks  is  an  order  upon  the  company.  [Cresswelly  J. — The 
goods  of  the  company; — for  what  purpose  ?]  For  the  pur- 
pose of  bringmg  actions  in  reference  to  them.  [Plati,  B. 
— You  cannot  say  the  goods  belong  to  the  company.]  He 
merely  meant  to  say  they  belonged  to  the  company  as  against 
the  cooper,  who  had  no  property  in  them  whatever.  [Alder- 
son^  B. — I  do  not  see  how  we  can  travel  out  of  the  instru- 
ment itself.  Is  it  an  order,  a  warrant,  or  request  upon  the 
company!].  Strike  out  the  word  "cooper*'  altogether. 
[  Wilde^  C.J. — That  is  altering  the  case  altogether.  Alder- 
soUj  B. — The  charge  is  for  forging  this  document,  and  not 
something  else.  Wilde^  C.  J. — When  you  speak  of  the  na- 
tural result,  you  overlook  the  whole  case,  and  treat  this  as 
a  genuine  order; — that  is  the  whole  question.  AldersoUy  B. 
— The  question  is,  whether  an  order  upon  the  cooper  might 
not  be  an  order  of  the  merchant  independently  of  the  signa- 
ture of  the  clerk.]  He  contended  it  was  an  order  upon  the 
company.  [Platt^  B. — If  the  argument  on  the  other  side  is 
correct  the  signature  of  the  clerk  would  have  made  it  a  forged 
order  although  the  forgery  was  clearly  committed  before. 
AldersoUy  B. — When  the  man  signs  the  document,  it  is  his 
intention  that  the  clerk  should  sign  it  after  him.]  The  cases 
cited  supported  the  view  he  had  taken  of  this  case:  he 
would  merely  quote  them  for  that  purpose.  In  Rex  v. 
Randall,  which  was  an  indictment  for  forging  a  bill  of 
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exchange,  there  was  no  payee,  and  therefore  it  could  not        1849. 
properiy  be  called  a  bill  of  exchange,  because  it  could  not        rbo.  v, 
be  negotiated.    IWilde,  C.  J.— The  instrument,  in  the  case      ^^^^^^^^ 
stated  here,  is  of  so  different  a  character  that  the  cases 
cited  cannot  be  considered  as  any  authority  in  this  case.] 
He  then  contended  that  the  instrument  being  intended  to 
operate  upon  the  company,  it  was  an  instrument  binding 
upon  the  company  and  within  the  meaning  of  the  statute. 
[Wikky  C.J. — The  impression  of  the  court  is,  that  it  is  an 
authority  for  the  delivery  of  goods.] 

JBuddlesUmey  in  reply,  cited  Russell  on  Crimes  (a),  show- 
ing the  distinction  between  a  request,  warrant,  and  order ; 
taking  the  definition  as  there  laid  down  by  Alderson,  B. 
This  was  not  an  order;  for,  in  the  very  form  of  it,  no 
authority  on  the  part  of  the  person  giving  it  is  implied. 
It  is  like  the  case  of  two  parties  depositing  with  a  third 
goods  for  their  joint  use  ;  the  joint  owners  being  the  com- 
pany and  the  merchant,  who  give  an  order  jointly  upon  the 
cooper — the  one  in  his  own  hand,  the  other  by  the  clerk. 
This  was  not  an  order,  warrant,  or  request  within  the 
meaning  of  the  statute. 

VViLDB,  C.  J. — On  the  first  point  there  is  no  doubt  as  to 

its  being  an  authority  for  the  delivery  of  the  goods.     As  to 

the  other  point. 

Cur.  ad.  vult. 

Wilde,  C.  J.,  delivered  the  judgment  of  the  Court  as 
follows  (&)  : — Upon  consideration,  we  are  of  opinion  that 
the  conviction  in  this  case  was  right.  The  first  question 
is.  Whether  the  instrument  which  the  prisoner  uttered, 
knowing  it  to  be  forged,  was  an  order.  It  was  directed  to 
the  cooper  at  a  particular  vault  in  the  London  Docks,  and 

(a)  Page  522. 

(b)  The  Judges  preaent  at  the  delivery  of  the  jadgment  were,  Wilde,  C.  J., 
Rolfe,  B.,  CresaweU,  J.,  Piatt,  B.,  and  WiUiama,  J. 


Illidob. 
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1849.  purported  to  be  signed  by  the  owner  of  wine  in  that  vault, 
Reo.  v.  and  was  in  this  form : — '^  Permit  self  and  company  to  taste 
wines,  ex  Traveller,  &c.,^  which  must  mean,  ''  Permit  the 
party  signing,  and  company,  to  taste : "  the  order  there- 
fore to  the  cooper,  to  permit  the  wines  to  be  tasted,  was 
given  by  that  party.  It  is  true,  that  the  order  was  pre- 
sented by  the  prisoner  to  a  clerk  of  the  company,  in  order 
that  he  also  might  affix  his  name  to  it ;  and,  without  his 
signature,  the  cooper  had  no  authority  to  obey  the  order ; 
but  it  was  not  the  less  an  order,  because  the  cooper  had  not 
authority  to  obey  it.  Again,  assuming  that  the  signatures 
of  both  the  merchant  and  the  clerk  of  the  company  were 
necessary  to  make  a  perfect  and  efficient  order,  it  would  be 
an  order  by  each  as  soon  as  his  signature  was  affixed.  If  a 
promissory  note  were  made  payable  to  A.  and  B.,  not  in 
partnership,  or  their  order,  so  that  the  signature  of  both 
would  be  requisite  to  make  an  efficient  indorsement,  a 
party  forging  the  indorsement  of  A.  and  uttering  the 
instrument  to  B.,  for  the  purpose  of  procuring  his  signa- 
ture, would  be  guilty  of  uttering  a  forged  indorsement. 
WinterbottonCs  case,  Denison's  Crown  Cases,  41.  Upon 
the  same  principle,  we  think  that  the  prisoner  in  this  case 
was  guilty  of  uttering  a  forged  order.  The  next  question 
is,  Whether  it  can  be  considered  as  an  order  for  the  deli- 
very of  goods !  Now,  although  it  is  true  that  the  quantity 
delivered  for  the  purpose  of  tasting  is  very  small,  yet  it  is 
impossible  to  say  that  it  is  not  an  order  for  the  delivery  of 
some  wine ;  and,  as  we  cannot  apply  the  principle  of  ^^  de 
minimis  non  curat  lex**  to  such  a  transaction,  we  feel  bound 
to  say  that  it  was  an  order  for  the  delivery  of  goods,  and 
that  the  verdict  of  guilty  was  right. 
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CONSIDBKXD    BY 


Wilde,  C.  J.,  Crbsswell,  J., 

R0LFE9  B.,  Platt,  B., 

Williams,  J. 


Thb  Qubbn  against  John  Pascob. 

1849. 
LUPT  RECEIVING  OF  MONEY.  ^^""1^^^ 

June  23. 


u  prisoner  was  indicted  under  the  statute  of  the  The  prosecatrix 
J  Geo.  IV.  c.   29,  s.  58,  for  that  he  *  corruptly  ^^J^trokLi 
loniously  did  take  and  receive  of  and  from  Hannah  ©P®"**  "^  ««▼«- 

ral  cheeses 

certain  money  and  reward,  to  wit,  three  sovereigns,  stolen.   The 
pretence  and  upon  account  of  then  and  there  helping  Sp^'her,  and 
id  Hannah  Turley  to  certain  goods  and  chattels,  to  ^^^  ^^  ^»  ■"- 

,  ,      ^  pected  who 

Hirteen  cheeses,  which  said  goods  had  been  before  were  the  pv- 
nsly  stolen ;  he,  the  said  John  Pascoe,  not  having  o^'^d  from^the 
the  person  by  whom  the  said  c:oods  had  been  so  prosecutrix  3/. 

*  •'  ^  to  purchase 

to  be  apprehended  and   brought  to  trial  for  the  part  of  the 

cheese.    The 
jury  found  "/Aa/ 

le  prisoner  was  tried  before  me,  at  the  last  assizes  for  j^'^'^ljl^*^ 

unty  of  Warwick.  thievet,  and  a«- 

le  facts  of  the  case  were  these : — The  prosecutrix  geeuMx, aaher 
d  her  house  broken  open,  and  fourteen  cheeses  stolen.  ^^*  *^  ?'. 

*^      '  her  reqveetf  m 

risoner,  who  was  a  tradesman  employed  by  the  pro-  endeavouring  to 
X,  called  upon  her  in  the  course  of  his  business,  and  ttoien  property 
T  that  he  had  some  suspicion  of  the  persons  who  had  *^^'^*7o"*'' 
.  op€n  her  house.     He  proposed  and  executed  a  plan,  ^ng  the 
ch  he  brought  to  her  house  the  persons  whom  he  tiee/*    Held* 
bed  of  being  concerned  in  the  robbery.     And,  upon  oUhe^m^Ty'** 

by  the  prisoner 
rmpt  receiving  of  such  money,  within  the  meaning  of  the  statute  7  &  8  Geo.  IV.  c. 
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1849.  the  prosecutrix  seeing  them,  she  at  once  recognised  them 
rbo.  v.  as  persons  who  had  been  in  her  house  on  the  day  previous 
to  the  night  on  which  the  robbery  was  effected.  The  pri- 
soner asked  the  prosecutrix  if  she  did  not  think  they  were 
implicated  in  the  robbery.  She  said,  ^  Yes.**  He  said,  *  So 
do  I.**  She  said,  '  I  wish  you  would  try  if  you  could  buy  a 
bit  of  cheese  of  them  ;^  to  which  he  assented,  and  she  gave 
him  3/.  for  that  purpose. 

"  The  prosecutrix  saw  the  prisoner  several  times ;  when 
he  told  her  that  the  cheese  would  come.  The  prosecutrix 
said,  ^  You  have  got  the  money,  and  you  don't  mean  to 
send  me  the  cheese.**  He  said  she  might  have  the  money 
back  again  whenever  she  pleased. 

"  I  left  to  the  jury  three  questions : 

^^  First.  Did  the  prisoner  mean  to  screen  the  guilty 
parties,  or  to  share  the  money  with  them ! 

'*  In  which  case  I  thought  he  was  within  the  meaning 
of  the  statute. 

**  Secondly.  Did  the  prisoner  know  the  thieves,  and 
intend  to  assist  them  in  getting  rid  of  the  cheese  by  pro- 
curing the  prosecutrix  to  buy  it ! 

^^  In  which  case  also  I  thought  he  was  within  the  statute. 

^^  Thirdly.  Did  the  prisoner  know  the  thieves,  and  assist 
the  prosecutrix,  as  her  agent  and  at  her  request,  in  endea- 
vouring to  purchase  the  stolen  property  from  them,  not 
meaning  to  bring  the  thieves  to  justice. 

"  To  the  first  two  questions  the  jury  answered  '  No.'  To 
the  third  '  Yes.'  I  directed  the  jury  to  find  the  prisoner 
guilty,  reserving  for  the  consideration  of  the  judges  the 
question.  Whether  the  receipt  of  the  money  under  these 
circumstances  was  a  corrupt  receiving  within  the  meaning 
of  the  statute.  I  directed  the  prisoner  to  be  kept  in  cus- 
tody, that  the  opinion  of  the  judges  might  be  taken  whe- 
ther  the  conviction  is  right. 

"L.    C.    HUMFREY.'' 
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This  case  was  not  argued  by  counsel  on  either  side.  1849. 

WiLDK,  C.  J.,  delivered  the  judgment  of  the  Court,  as  rbo.  v. 
follows : — The  prisoner  was  convicted  at  the  last  assizes  ^^^^^om. 
for  the  county  of  Warwick,  before  Mr.  Humfrey,  upon  an 
indictment  framed  upon  the  statute  of  7  &  8  Geo.  IV. 
c.  29,  s.  58,  when  a  case  was  reserved  for  the  opinion  of 
the  Judges,  which  stated  [his  Lordship  here  read  the  case.] 
This  case  has  been  considered  by  the  Judges  constituting 
the  present  Court  of  Appeal ;  and  we  are  of  opinion  that, 
upon  the  facts  found  by  the  jury,  the  receipt  of  the  money 
by  the  prisoner  was  a  corrupt  receiving  of  such  money 
within  the  meaning  of  the  statute ;  the  facts  found  being  that 
the  prisoner  knew  the  thieves,  and  assisted  in  endeavouring 
to  purchase  the  stolen  property  from  the  thieves,  not  mean- 
ing to  bring  them  to  justice ;  and  this  finding  establishes 
all  the  facts  necessary  to  constitute  the  offence  described 
in  the  statute.  The  words  of  the  statute  are :  ^^  And  be  it 
enacted,  that  every  person  who  shall  corruptly  take  any 
money  or  reward,  directly  or  indirectly,  under  pretence  or 
upon  account  of  helping  any  person  to  any  chattel,  money, 
valuable  security,  or  other  property  whatsoever,  which  shall, 
by  any  felony  or  misdemeanor,  have  been  stolen,  taken, 
obtained,  or  converted  as  aforesaid,  shall  (unless  he  cause 
the  offender  to  be  apprehended  and  brought  to  trial  for  the 
same)  be  guilty  of  felony." 

We  think  the  conviction  therefore  was  legal  and  proper. 
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1S49.  The  Queen  against  John  Radley. 

Saturdajft 
/flm«23. 

PLEADING. 

An  indictment 

^-8  *•  ««  At  the  adjourned  Epiphany  Quarter  Sessions,  holden 

"  two  pieces  of  at  Chelmsford,  in  and  for  the  county  of  Essex,  John  Rad- 

the  current  ril- 

▼er  coin  of  this  ley  was  convited  of  felony,  subject  to  the  opinion  of  the 
s^Ungs^Me  Judges,  upon  the  following  case  : — The  indictment  against 
goodi  andehat'  him  alleged,  that  John  Radley,  late  of  the  parish  of  Stiflbrd, 
is  sufficient ;  for  in  the  county  of  Essex,  labourer,  on  the  3rd  day  of  Febru- 
^^iheff&od»'  *^>  ^•^'  1849,  with  force  and  arms,  in  the  parish  afore- 
andehatieit,*'    gaJd,  in  the  countv  aforesaid,  two  pieces  of  the  current 

ought  m  such        ,  , 

case  to  be  re-  silver  coin  of  this  realm  called  shillings,  of  the  value  of  two 
plusagef  *""     shillings,  of  the  goods  and  chattels  of  Samuel  Fitch,  then 

and  there  being  found,  feloniously  did  steal,  take,  and  carry 
away,  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

**  It  was  objected  that  the  indictment  was  defective,  in 
not  stating  to  whom  the  shillings  alleged  to  be  stolen 
belonged,  the  words  ^  of  the  goods  and  chattels  of  Samuel 
Fitch,^  being  insensible  as  applied  to  money. 

"The  Court  respited  the  judgment,  in  order  that  the 
opinion  of  the  Judges  might  be  taken  upon  the  validity  of 
this  objection. 

"  William  Cotton, 
"Chairman.*" 

This  case  was  not  argued  by  counsel  on  either  side. 

Wilde,  C.  J.,  delivered  the  judgment  of  the  Court 
as  follows : — The  prisoner  was  convicted  at  the  last 
Epiphany  Sessions,  at  Chelmsford,  of  having  stolen  two 
shillings  from  Samuel  Fitch ;  when  a  case  was  reserved  for 
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the  opinion  of  the  Judges,  upon  an  objection  to  the  indict-        1849. 
ment.  Rio.  v. 

The  indictment  charged  the  prisoner  with  having  stolen       ^d^-'^- 
two  pieces  of  the  current  silver  coin  of  the  realm  called 
shillings,  of  the  value  of  two  shillings,  of  the  goods  and 
chattels  of  Samuel  Fitch. 

It  was  objected  on  the  part  of  the  prisoner,  that  the 
indictment  was  inconsistent  and  bad,  in  charging  shillings, 
the  current  coin  of  the  realm,  to  be  goods  and  chattels ;  and 
that,  as  the  property  stolen  was  not  otherwise  alleged  to 
belong  to  the  prosecutor  than  under  the  term  ^^  goods  and 
chattels,^  the  indictment  could  not  be  sustained. 

The  case  has  been  considered  by  the  Judges  of  the  pre- 
sent Court  of  Appeal  (&),  and  we  are  of  opinion  that  the 
objection  cannot  be  sustained,  and  that  the  indictment  is 
sufficient. 

It  is  true,  that  money  does  not  fall  within  the  legal 
technical  definition  of  ''goods  and  chattels,^'  see  Guy's 
case^  1  Leach,  276 ;  and  Morris's  case^  2  Leach,  625 ;  and 
Foster^s  Crown  Law,  73  and  378;  but  this  indictment 
charges  the  prisoner  with  having  stolen  two  shiUings,  the 
current  silver  coin  of  the  realm,  which  is  an  accurate 
description  of  the  property  stolen. 

We  think  that,  in  reading  the  indictment,  the  words  ''  of 
the  goods  and  chattels  ^^  ought  to  be  rejected  as  surplusage ; 
and  that  the  charge  in  the  indictment,  as  before  stated,  is 
that  the  prisoner  stole  two  pieces  of  the  current  silver  coin  of 
the  realm,  of  the  value  of  two  shillings,  of  Samuel  Fitch ; 
which  is  a  sufficient  allegation  that  the  coin  stolen  was  the 
property  of  Samuel  Fitch  :  and  we  think  that  it  is  imma- 
terial that  the  current  coin  of  the  realm  is  afterwards  inac- 
curately described  as  ''  goods  and  chattels,""  and  that  the 
conviction  therefore  was  proper. 

(a)  The  same  as  in  P(UCoe*t  ea»e,  see  p.  141. 
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The  Quben  against  Harriet  Langbridgk. 
1849. 

Saturday,       DEPOSITION. 
June  23. 

UponachargT  "  Devon,  to  Wit. — At  the  General  Quarter  Sessions  of 
of  obtuning,      ^he  Peace  of  our  Lady  the  Queen,  held  at  the  Castle  of 

under  nlae  pre-  "^ 

tenoe8,apTo-  Exeter,  in  and  for  the  county  of  Devon,  on  Tuesday,  the 

and  other^Tslo-  twentieth  day  of  February,  in  the  twelfth  year  of  the  reign 

able  secondfis,  ^f  q^j.  Sovereign  Lady  Victoria,  by  the  Grace  of  God 

tion,  to  reedy.  Queen  of  the  United  Kingdom  of  Great  Britain  and  Ire- 

in^den^tluS  land.  Defender  of  the  Faith,  and  in  the  Year  of  our  Lord 

the  caption  of  Q^e  thousand  eisht  hundred  and  forty  nine,  before  Baldwin 

the  deposition  ^  ''  ' 

does  not  state  Fulford,  Esq.,  Montagu   Baker   Bere,   Esq.,   and   others 

was  obtained  their  companions,  Justices  of  our  said  Lady  the  Queen, 

lU^ly.  assigned  to  keep  the  peace  of  our  said  Lady  the  Queen,  in 

aothority  re-  and  for  the  county  aforesaid,  and  also  to  hear  and  deter- 

title,  or  as  it  is  "line  divers  felonies,  trespasses,  and  other  misdemeanours 
caUed  caption,    j^  ^j^^  g^jj  county  committed. 

to  an  examina-  *' 

tion;  it  is  snffi-  **  Harriet  Langbridge  was  indicted  for  unlawfully  obtain- 
described  as  the  ing,  by  means  of  false  pretences,  from  Mary  Rowe,  one 
Se'iBitaMir  °^  promissory  note  for  the  payment  of  the  sum  of  fifty  pounds 
and  (qy.)  shows  and  interest,  and  of  the  value  of  fifty  pounds,  of  the  pro- 

that  the  evi"  _,, 

dence  refers       perty  of  Charlotte  Rowe,  with  intent  to  cheat  and  defraud 

m>onVud?the  ^^^  ^^  Charlotte  Rowe  of  the  same. 

prisoner  may  *'  Upon  the  trial  of  the  prisoner  the  deposition  of  Mary 

be  npon  his  ,  _  _ 

triaL  Rowe  was  put  in  by  the  counsel  for  the  prosecution.    Proof 

was  given  that  it  was  taken  by  the  committing  Justice  in 
the  presence  of  the  prisoner^  and  that  she  had  a  full  oppo^ 
tunity  of  cross-examining  the  said  Mary  Rowe,  the  witness; 
that  it  was  signed  by  William  Ponsford,  clerk,  one  of  the 
Justices,  before  whom  the  same  purports  to  have  been 
taken  ;  and  that  the  said  Mary  Rowe  was,  at  the  time  of 
the  trial,  so  iU  as  not  to  be  able  to  travel  (a). 

(a)  See  11  &  12  Vict.  c.  42,  s.  17,  ante,  p.  9. 
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**  The  charge  preferred  before  the  committing  Justice        1849. 
was,  that  the  prisoner  had  obtained  the  promissory  note        Rio7»7 
and  other  valaable  securities  by  means  of  false  pretences, 
and  of  this  charge  the  prisoner  was  informed  by  the  com- 
mitting Justice. 

^^  The  caption  of  the  deposition  of  the  said  Mary  Rowe  is 
as  follows : — 

"  Devon,  to  wit. — The  examination  of  Mary  Rowe,  wife 
of  William  Squire  Rowe,  of  Thombury  Farm,  in  the  parish 
of  Hittedeigh,  in  the  county  of  Devon,  taken  on  oath  this 
fourteenth  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-nine,  at  Hittesleigh,  in  the 
county  aforesaid,  before  the  undersigned  William  Ponsford, 
clerk,  one  of  her  Majesty^s  Justices  of  the  Peace  for  the 
said  county,  in  the  presence  and  hearing  of  Harriet  Lang- 
bridge,  late  of  Moretonhampstead,  in  the  said  county,  wife 
of  John  Langbridge,  of  the  same  place,  labourer,  who  is  now 
charged  before  me  this  day,  for  obtaining  money  and  other 
valuable  security  for  money  from  the  said  Mary  Rowe,  then 
and  there  being  the  money  of  the  said  William  Squire 
Rowe,  and  the  said  valuable  security  for  money  being  then 
and  there  the  property  of  one  Charlotte  Rowe. 

'*  It  was  objected  on  behalf  of  the  prisoner  that  the 
charge  thus  set  forth  in  the  said  caption  is  obtaining  money 
and  valuable  securities  for  money,  but  whether  legally  or 
illegally  is  not  stated ;  and  no  offence  is  therefore  shown ; 
and  that  the  deposition  of  Mary  Rowe  was  consequently 
not  receivable  in  evidence. 

"  The  Court,  however,  received  it  in  evidence  subject  to 
the  question,  whether  under  the  circumstances  it  ought  to 
have  been  so  received. 

^'  The  prisoner  was  found  guilty,  and  sentenced  to  be 
transported  for  seven  years,  but  execution  of  the  sentence 
was  respited  until  the  said  question  is  decided  by  the 
Justices  of  her  Majesty^s  Court  of  Queen^s  Bench.    There 

VOL.  I.  M 
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1849.        was  not  sufficient  evidence  to  warrant  a  conviction  without 

Reg.  o.        tliG  deposition  of  the  said  Mary  Rowe. 
Lanobridgb.  "Baldwin  Fulfobd, 

«  Chairman.'' 

This  case  was  not  argued  by  Counsel  on  either  side. 

Wilde,  C.  J.,  delivered  the  judgment  of  the  Court, 
as  follows: — This  prisoner  was  convicted  at  the  Devon 
Quarter  Sessions  of  having  unlawfully  obtained  from  Mary 
Uowe  a  promissory  note,  for  the  sum  of  50/.  upon  false  pre- 
tences, when  a  case  was  reserved  for  the  opinion  of  the 
Judges,  and  the  case  states  that,  upon  proof  that  Mary 
Rowe  the  prosecutrix  was  at  the  time  of  the  trial  so  ill  as 
not  to  be  able  to  travel,  her  deposition  taken  before  the 
committing  magistrate  was  read  in  evidence. 

The  title  or  caption  of  the  deposition  of  Maiy  Rowe 
was  in  the  following  words :  '*  Devon,  to  wit. — The  exami- 
nation of  Mary  Rowe,  wife  of,  &c.,  taken  on  oath  this  14th 
February,  1849,  at,  &c.,  before  the  undersigned  William 
Ponsford,  clerk,  one,  &c.,  in  the  presence  and  hearing  of 
Harriet  Langbridge,  late  of,  &c.,  wife  of,  &c.,  who  is  now 
charged  before  me  for  obtaining  money,  and  other  valuable 
security  for  money,  from  the  said  Mary  Rowe,  then  and 

there  being  the  money  of  the  said  W S Rowe, 

and  the  said  valuable  security  for  money  being  the  property 
of  Charlotte  Rowe." 

The  Counsel  for  the  prisoner  objected  to  the  deposition 
being  read  in  evidence,  upon  the  ground  that  the  title  or 
caption  of  the  deposition  did  not  state  that  the  prisoner  was 
charged  with  unlawfully  obtaining  money,  and  valuable  secu- 
rities for  money ;  and  therefore  that  no  offence  was  charged, 
and  consequently  the  deposition  was  inadmissible  in  evi- 
dence; and  the  question  reserved  for  the  opinion  of  the 
Judges  was,  whether  the  objection  so  taken  on  behalf  of 
the  prisoner  was  a  valid  objection,  and  rendered  the  depo- 
sition inadmissible  in  evidence. 
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The  Judges  (a)  are  unanimously   of  opinion  that  the        1849. 

objection  was  not  valid,  and  that  the  deposition  was  pro-  — ~ 

perly  received  in  evidence.  Lanobridob. 

The  objection  was,  not  that  the  evidence  as  set  forth  in 
the  examination  did  not  sufficiently  appear  to  relate  to  the 
charge  upon  which  the  prisoner  was  being  tried,  so  as  to 
warn  and  apprise  her  of  the  matter  to  which  her  cross-exa- 
mination should  be  directed,  but  only  that  the  title  of  the 
examination  did  not  with  sufficient  distinctness  state  the 
charge  against  her. 

The  title  of  the  deposition  stated  the  occasion  of  its  being 
taken,  and  the  matter  to  which  it  refers  ;  and  there  is  no 
authorityrequiring  any  title,  or,  as  it  is  called,  caption,  to  the 
examination,  and  it  is  sufficient  if  it  be  described  as  the 
examination  of  the  witness,  and  that  the  evidence  referred 
to  the  charge  upon  which  the  prisoner  may  be  upon  his 
trial ;  and  as  no  objection  was  raised  that  the  deposition 
was  defective  in  that  respect,  we  think  the  deposition  was 
properiy  read  in  evidence. 

It  may  however  not  be  improper  to  observe,  that  the  case 
states  that  the  charge  preferred  against  the  prisoner  was 
that  of  obtaining  the  promissory  note  and  securities  by 
means  of  false  pretences,  and  that  the  prisoner  was  informed 
of  this  charge  by  the  committing  Justice,  and  that  she  had 
fall  opportunity  of  cross-examining  the  witness. 

Conviction  affirmed. 

(a)  The  same  aa  in  Pascoe*a  catCf  see  p.  141. 
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The  Queen  against  Catherine  Hill, 


IN 


1849. 

Saturday^ 
June  23. 

An  indictment 
charged  the 
prisoner  with 
receiving  cer- 
tain fowls, 
knowing  them 
to  have  been 
stolen.    The 
fowls  had  been 
stolen  at  M.  by 
the  prisoner's 
husband,  and 
by  him  sent  by 
coach  to  B. 
The  prisoner 
went  to  the 
coach  office  at 
B.,and  claimed 
the  hamper  (or 
box)  in  which 
they  were 
packed.   It  was 
not  delivered  to 
her.      She  was 
then  taken  into 
custody.    Held, 
that  the  prison- 
er was  impro- 
perly convicted 
of  receiving. 


The  Queen  against  Hill  and  Others. 

RECEIVING. 

"  Warwickshire  Quarter  Sessions,  12th  Mar.  1849.  The 
prisoners  were  indicted,  William  Hill  and  James  Hill,  for 
stealing  twenty  fowls,  the  property  of  John  Smith ;  and 
Catherine  Hill  for  receiving  ten  fowls  so  stolen,  &c.,  know- 
ing, &c. 

^^  It  was  proved  in  evidence  that  the  prosecutor  is  a  far^ 
mer  residing  at  Morton,  in  the  county  of  Warwick,  and 
possessed  at  the  time  of  the  robbery  of  a  quantity  of  fowls, 
principally  of  the  Dorking  breed,  white,  with  five  toes  on 
either  claw.  The  fowls,  to  the  number  of  twenty,  were 
stolen  from  the  prosecutor^s  premises  between  the  evening 
of  the  26th  and  the  morning  of  the  27th  February.  On 
the  28th  February,  between  seven  and  eight  o'^clock  in  the 
morning,  the  prisoner  James  Hill,  accompanied  by  the 
other  prisoner  William  Hill,  brought  in  a  wheelbarrow  to 
an  inn  at  Redditch  a  box  and  a  hamper,  and  delivered 
them  to  go  by  the  coach  to  Birmingham.  There  was  no 
direction  affixed  to  either  of  them,  but  the  prisoner  James 
Hill,  on  delivering  them,  8aid,  ^  A  person  would  call  for  them 
at  Birmingham.''  The  box  and  hamper  were  taken  to  Bir- 
mingham the  following  day,  Ist  of  March,  and  shortly  after 
the  arrival  of  the  coach  in  Birmingham,  the  prisoner  Cathe- 
rine Hill  came  to  the  coach  office  and  inquired  after  the  box. 
The  box  was  shown  to  her  by  the  coachman,  and  she  claimed 
it  as  the  box  she  was  come  for.  Upon  this  she  was  taken 
into  custody ;  and,  the  box  being  opened  in  her  presence. 
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was  found  to  contain  ten  fowls.  The  fowk  were  plucked  of  1849. 
their  feathers,  and  from  the  claws  of  eight  of  them  a  fifth  Keq.v. 
toe  had  been  cut  away,  which  was  remaining  upon  the  other  ^"''" 
two  fowk.  The  prisoner  Catherine  Hill,  in  answer  to  the 
observation  of  the  police  constable,  that  these  fowk  were 
believed  to  be  the  property  of  the  prosecutor,  Mr.  Smith  of 
Morton,  said:  *  They  had  been  sent  to  her  from  Stour- 
bridge.** The  same  day  the  house  of  the  prisoner  William 
Hill,  which  k  near  to  Redditch,  ten  or  twelve  miles  from 
Birmingham,  was  searched  by  two  police  constables,  who 
found  a  large  quantity  of  feathers,  chiefly  white,  which 
appeared  to  have  been  recently  plucked,  and  also  the 
entraik  of  fowk  concealed  about  the  house  and  premises ; 
and  the  two  male  prisoners,  who  were  at  home  in  the 
house,  were  apprehended.  The  prisoner  William  Hill, 
upon  being  told  by  the  constables  on  their  first  arrival  that 
they  were  come  about  Mr.  Smith's  fowls,  said :  '  He  had 
not  had  a  fowl  on  hk  premises  for  a  fortnight.^  The  pri- 
soner William  Hill  k  the  husband  of  the  prisoner  Cathe- 
rine Hill,  and  father  of  the  prisoner  James  Hill. 

The  prisoners  were  undefended  by  Counsel. 

The  Jury  found  a  verdict  of  ^  Guilty  ^  against  all  the 
prisoners;  but,  the  Chairman  entertaining  some  doubt, 
before  the  case  went  to  the  Jury,  whether  this  indictment 
could  be  sustained  against  the  female  prisoner  as  a  receiver 
of  goods  stolen  by  her  husband,  respited  the  sentence  upon 
her  until  the  next  Midsummer  Quarter  Sessions,  in  order 
that,  in  the  mean  time,  the  opinion  of  the  Court  above 
might  be  obtained  whether,  upon  the  evidence,  the  con- 
viction of  Catherine  Hill  be  right  or  wrong. 
(Signed)  "  Wilijam  Dickins, 

^^  Chairman  of  the  Quarter  Sessions 
of  the  County  of  Warwick.'" 

Thk  case  was  not  argued  by  Counsel  on  cither  side. 


u 
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1849.  WiLDR,  C.  J.,  delivered  the  judgment  of  the  Court,  as 

RirG.7.  follows: — The  prisoner  was  convicted  in  March,  1849,  at 
the  Warwick  Quarter  Sessions,  of  receiving  a  quantity  of 
fowls,  knowing  them  to  have  been  stolen ;  when  a  case  was 
reserved,  which  states  in  substance  that  William  Hill  (the 
husband  of  the  prisoner)  and  James  Hill  were  convicted  of 
stealing  the  fowls  in  question  ;  and  the  prisoner  was  (with 
them)  indicted  for  receiving  the  fowk,  knowing  them  to 
have  been  stolen ;  and  the  facts  stated  in  the  case  affecting 
the  prisoner  are  that,  after  the  fowls  had  been  stolen  at 
Morton,  in  the  county  of  Warwick,  the  prisoner's  husband 
sent  them  in  a  hamper,  without  a  direction,  by  a  coach  to 
Birmingham  ;  it  being  stated  that,  at  the  time  of  the  deli- 
very at  the  coach  office,  a  person  would  call  for  the  hamper 
at  Birmingham.  The  hamper  arrived  at  Birmingham,  and 
the  prisoner  went  to  the  coach  office  and  inquired  for  it, 
when  the  hamper  was  shown  to  her  by  the  coachman,  and 
the  prisoner  claimed  it  as  the  parcel  she  had  come  for ; 
upon  which  she  was  taken  into  custody  by  a  police  con- 
stable, who  said  to  her  that  the  fowls  were  believed  to  be 
the  property  of  Mr.  Smith  of  Morton,  and  the  prisoner 
said  that  the  fowk  had  been  sent  to  her  from  Stourbridge ; 
and  the  question  is.  Whether,  upon  this  evidence,  Catha- 
rine Hill  has  been  rightly  convicted. 

The  case  has  been  considered  by  the  Judges  of  the 
present  Court  of  Appeal  (a),  and  we  are  of  opinion  that  the 
conviction  was  wrong,  and  that,  according  to  the  evidence, 
the  prisoner  never  did,  in  fact,  receive  the  fowls,  nor  ever 
had  the  power  of  doing  so. 

Whoever  had  possession  of  the  fowls  at  the  coach  office, 
when  the  prisoner  claimed  to  receive  them,  never  parted 
with  the  possession,  and  the  prisoner  was  immediately  taken 
into  custody ;  the  prisoner,  by  claiming  to  receive  the  fowls, 

(a)  The  same  as  in  Pateoe't  cate^  p.  141. 
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which  never  were  actually  or  potentially  in  her  poesession,  1849. 
never  in  fact  or  law  received  them ;  therefore,  the  convic-  Reo.v. 
tion  was  wrong.  ^^^^' 

Another  question  was  reserved  for  the  Judges,  viz.,  How 
far  the  fact  of  the  fowk  having  been  sent  to  the  prisoner  by 
her  husband  would  be  urged  as  a  legal  excuse  for  her  having 
received  thenii  although  she  knew  them  to  be  stolen.  That 
question  it  has  been  unnecessary  to  consider,  as  the  prisoner 
never  did,  in  fact  or  law,  receive  the  fowls  at  all. 

Conviction  reversed. 
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MICHAELMAS  TERM, 

IN 

THE  THIRTEENTH  YEAR  OF  THE  REIGN  OP  VICTORIA. 

COEAM 
WlLDE,  C.  J.,  ROLFE^  B., 

Pollock,  C.  B.,  Cresswell,  J., 

Coleridge,  J.,  Platt,  B. 


The  Queen  against  Maria  Manning, 

IN 

The  Queen  against  Frederick  George  Manning  and 

Marla  his  Wipe  (a). 

Case  reserved  by  the  Lord  Chief  Baron  Pollock.  jg^g 

JURY  DE  MEDIETATE  LINGUiE.  N^b^^\ 

"At  the  last  Sessions  of  the  Central  Criminal  Court,  A  foreign  wo- 

Prederick  George  Manning  and  Maria  his  wife  were  jointly  a  British  sub- 

indicted  for  the  murder  of  Patrick  O'Connor.     Both  pri-  ^7^;.^^^"* 

soners  pleaded   '  Not  guilty  ;**    but  the  female    prisoner  Vict,  c  66,  s. 

claimed  a  jury  de  mediefate  linguae.     She  was  bom  at  Lau-  her  right  to  • 

aanne  in  Switzerland,  and  in  the  year  1847  was  married  to  |^^*^**' 
the  male  prisoner,  a  natural-bom  subject  of  this  realm. 
The  prisoner's  counsel  referred  to  the  stat.  28  Edw.  III. 

(a)  Before  the  prisoners  had  pleaded  an  application  was  made  on  behalf  of 
the  female  priaoner  for  a  jury  de  medietate  lingua;  the  Attorney- General 
objected,  and  the  Conrt,  consisting  of  PoUock,  C.  B.,  Manle  and  Cresswell, 
J  J.,  mled  that  the  application  could  not  be  made  until  after  plea  pleaded. 
After  plea  the  application  was  renewed,  when,  upon  a  statement  of  the  facts, 
and  after  discussion,  the  Court  decided  against  the  application.  A  suggestion 
of  the  daim,  and  the  ground  of  it,  were  then  indorsed  upon  the  record,  to  which 
the  Attorney -General  pleaded  that  she  was  a  natural-bom  subject.  To  this 
there  was  a  demurrer,  and  joinder  in  demurrer. 

VOL.  I.  N 
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1849.        c.  13,  and  6  G.  IV.  c.  50,  s.  47.     The  Attorney- General 

Reg.  v.       for  the  prosecution  relied  upon  the  statute  7  &  8  Vict.  c. 

Manning,     gg^  ^  ^  g^  ^^^  Barres  case,  Moore,  557.     The  Judges,— the 

Lord  Chief  Baron,  Mr.  Justice  Maule,  and  Mr.  Justice 
Cresswell,  decided  that  the  prisoner  was  not  entitled  to  a 
jury  de  medietate  lingtuB,  and  the  trial  of  both  prisoners 
proceeded  in  the  ordinary  course,  and  both  were  con- 
victed. 

^'  The  question  is,  was  the  female  prisoner  entitled  to  a 
jury  de  medietate  lingwB, 

"  F.  POLI^K.'' 

Ballantine  (with  him  Parry)  for  the  prisoner,  said  that 
she  founded  her  claim  upon  the  statute  28  Edw.  III.  c.  13, 
s.  2  (a),  by  which  it  was  enacted,  ^'  That  in  all  manner  of 
inquests  and  proofs  which  be  to  be  taken  or  made 
amongst  {b)  aliens  and  denizens,  be  they  merchants  or 
others,  as  well  before  the  mayor  of  the  staple  as  before 
any  other  justices  or  ministers,  although  the  king  be  party, 
the  one  half  of  the  inquest  or  proof  shall  be  denizens  and 
the  other  half  aliens,"  &c.  He  then  referred  to  the  stat. 
6  G.  IV,  c.  50,  s.  47  (commonly  called  the  Jury  Act)  : 
'*  Provided  always,  that  nothing  herein  contained  shall 
deprive  any  alien,  indicted  or  impeached  of  any  felony  or 
misdemeanor,  of  the  right  of  being  tried  by  a  jury  de  me- 
dietate lingu€B ;  but,  on  prayer  of  every  alien  so  indicted  or 
impeached,  the  sheriffs  or  proper  minister  shall,  by  com- 
mand of  the  Court,  return  for  one  half  of  the  jury  a  com- 
petent number  of  aliens,""  &c.  It  was  upon  the  first  of 
these  statutes  that  the  prisoner  made  her  claim.  The 
second  statute  is  declaratory  of  the  alien^s  rights  under 
the  first  statute.  The  prisoner  did  not  appear  before  the 
Court  to  take  advantage  of  any  mere  technicality,  but  to 

(a)  He  read  from  Bac.  Abr.,  Juries,  E.  8. 
{b)  The  origiinal  word  here  is  **  entre." 


MICHA£LMA$    T£RM,    XIIL   VICT.  157 

complain  that  she  had  not  had  a  fair  trial — a  trial  before  1849 
gnch  a  tribunal  as  the  law  pointed  out.  It  was  of  no  small  ~  r,o.  v. 
importance  in  another  point  of  view.  The  Act  7  &  8  Vict.  Manning. 
c.  66,  which  it  is  to  be  argued^  deprived  the  prisoner  of  her 
right,  refers  to  marriages  which  had  taken  place  before, 
and  which  were  to  take  place  after,  the  passing  of  that 
statute.  A  woman  marries  with  the  idea  that  her  rights 
and  privileges  as  an  alien  will  be  maintained,  and  does  not 
suppose  that  by  a  statute  subsequently  to  be  passed  she 
is  to  be  deprived  of  her  privileges  without  any  act  of  her 
own  and  without  her  knowledge.  Another  objection  was 
that  the  jury  process  was  here  supposed  to  be  interfered 
with  by  an  Act  in  which  the  *'jury^  is  never  mentioned ; 
if  it  oould  have  been  supposed  that  the  Act  would  have  ex- 
tended to  trial  by  jury,  there  would  have  been  considerably 
more  vigilance  exercised  by  the  legislature  in  passing  it. 
What  was  the  intention  of  the  legislature  in  creating  the 
privilege !  The  words  of  stat.  Edw.  III.  were  somewhat 
peculiar,  and  had  been  construed  differently  by  different 
learned  authorities.  It  was,  however,  to  be  observed,  that 
ifc  did  not  draw  any  distinction  between  denizen  and  alien^ 
bat  was  made  applicable  to  both.  In  Chitty  on  Crim. 
Law  (a),  it  is  said,  ^'Besides  the  ordinary  special  jury, 
there  is  another  description  of  jury  which  aliens  and 
denizens  are  by  the  singular  humanity  of  the  law  entitled  to 
demand.  This  is  denominated  a  jury  de  medietate  lingual 
At  the  time  the  statute  was  passed  there  was  not,  pro- 
bably, a  very  clear  distinction  between  persons  naturalized 
by  letters  of  denization  and  persons  naturalized  by  Act  of 
Parliament.  From  this  it  would  appear  that  both  aliens 
and  denizens  were  so  entitled.  Looking  at  the  time,  there- 
fore, when  the  stat.  Edw.  III.  was  passed, — when  no  very 
clear  impression  existed  as  to  a  distinction  between  a  deni- 
zen and  a  naturalized  person,  it  would  seem  that  the  inten- 

(«)  p.  525. 
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1849.  tion  of  that  statute  was  to  give  foreigners  generally  the 
Reg.  v.  advantage  of  speaking  before  those  who  tried  them  in  their 
ANNiNo.  Q^j^  language,  which  language  might  be  understood  by 
those  addressed  (a).  The  term  de  medietate  lingtuB  shows 
what  was  intended,  and  seems  applicable  to  those  cases  in 
which  prisoners  could  not  convey  to  the  jury  their  meaning 
except  in  their  own  language.  In  the  subsequent  Act 
the  word  denizen  is  not  used  at  all ;  but,  construing  that 
Act  in  the  way  Mr.  Chitty  has  done,  the  Court  would  be 
induced  to  say  that  any  person  bom  under  a  foreign  alle- 
^ance  would  be  entitled  to  a  jury  de  medietate  linffU€B. 
[Wilde^  C.  J. — Does  he  refer  to  any  authority  T\  He  does 
not.  From  the  time  of  Edw.  III.  it  has  been  the  habit  for 
foreigners  to  claim  the  privilege  of  a  jury  de  medietate 
lingucB.  In  Hale'*s  P.  C.  (&),  it  is  said,  *'  If  a  person  allege 
that  he  is  an  alien  he  may  challenge  the  array  for  that 
cause  and  he  shall  be  tried  by  a  jury  de  medietate  lingual 
But  it  does  not  appear  that  any  issue  has  ever  been  raised 
upon  the  subject.  There  are  no  moans  pointed  out  by  the 
statute  to  settle  who  is  and  who  is  not  an  alien.  Nor  is 
there  any  practice  in  our  Courts  in  doing  so ;  the  only  prac- 
tice is  to  rest  upon  the  allegation  of  the  party.  The  words 
used  by  Sir  Matthew  Hale  are  "  upon  the  allegation  ;** 
the  words  of  the  statute  are  "upon  the  prayer*"  (c). 
It  may  be  contended  that  none  but  an  alien  or  denizen 
should  have  such  a  jury  granted ;  but  there  is  no  mode 
to  be  found  in  any  of  the  authorities  by  which  to  decide 
whether  the  party  is  or  is  not  an  alien;  in  all  other 
cases  of  objocting  to  a  jury,  a  mode  of  doing  so  is  pointed 
out.  If  a  foreign  name  appears  upon  the  indictment  it  is 
the  practice  to  ask  the  party  (through  the  officers  of  the 
Court)  if  he  will  have  a  jury  de  medietate  lingvce,  and  if  he 
answers  in  the  affirmative  such  a  jury  is  awarded  as  a 

(fl)  See  note  (a)  p.  166.  (b)  Vol.  II.,  c.  36,  p.  272. 

(c)  Seep.  169  ♦. 
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matter  of  course.  The  Attorney- General  in  reference  to  1849. 
this  matter  when  before  the  Court  below  said,  '^(supposing  ReoTp! 
his  view  to  be  correct,)  if  he  granted  a  trial  de  medietate  Manning. 
lingtuB,  it  would  be  a  mis-trial  :^  if  so,  there  must  have  been 
many  mis-trials,  as  prisoners  were  constantly  allowed  such 
a  trial  on  their  mere  allegation.  He  would  submit  the 
Attorney' General  had  no  power  whatever  to  place  the 
woman  upon  the  proof  of  her  alienage,  her  assertion  alone 
was  sufficient  to  entitle  her  to  the  privilege.  Up  to  the 
time  of  the  statute  7  &  8  Vict.  c.  66,  such  a  right 
would  undoubtedly  have  been  granted  to  her,  and  the  ques- 
tion now  was  whether,  by  reason  of  her  being  indicted 
with  another  person,  her  privilege  was  by  that  statute 
taken  away.  The  Attorney- General  also  relied  upon 
Barrels  case  (a),  which  stated  that,  ^^  upon  an  information 
exhibited  by  the  Attorney- General  aj^^ainst  several  mer- 
chants, some  of  whom  were  aliens,  and  some  English,  after 
issue  joined  the  aliens  prayed  a  trial  per  medietatem  linytue ; 
but  it  was  resolved  by  all  the  Judges  of  England  that  they 
should  not  have  it:  and  they  likened  it  to  the  case  of 
privilege,  where  one  of  the  defendants  demands  privilege, 
and  the  Court  as  to  his  companion  cannot  hold  plea ;  there 
he  shall  be  ousted  of  his  privilege."  He  had  considered 
that  case,  and  he  confessed  that  he  was  not  able  to  under- 
stand it,  nor  the  application  of  it  to  the  present  case,  except 
that  it  was  there  decided  that  under  certain  circumstances  a 
prisoner  shall  be  deprived  of  his  right,  but  what  those  cir- 
eumstances  were  he  could  not  see,  and  he  trusted  the 
Court  would  not  place  much  reliance  upon  it.  It  did  not 
appear  what  the  information  was  there  (&).  Perhaps  the 
Court  would  be  of  opinion  that  it  was  a  decision  that 
the  party  should  be  ousted  of  his  privilege  by  reason  of 

(a)  Moore,  557,  ca.  758.     He  quoted  from  Bac.  Abr.  Juries. 

(b)  The  Attomey-Gfneral  oh^entA  that  every  search  had  ineffectually  been 
made  for  the  information,  which  in  all  probability  had  been  burned  in  the  Tower. 
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1849.  bis  being  indicted  witb  another  wbo  could  not  be  so 
Reo.  V, '~  tried.  If  that  was  the  law,  every  foreigner  might 
be  deprived  of  his  privilege  by  joining  another  person, 
not  a  foreigner,  in  the  same  indictment  (a).  It  is  a 
case  in  contravention  of  the  stat.  of  Ed.  III.,  and  is 
not  therefore  of  any  authority,  nor  one  upon  which  the 
Court  could  rely.  According  to  the  principle  of  our  law 
there  could  be  no  objection  to  trying  the  parties  separately, 
and  as  in  this  instance  it  might  have  been  done,  it  ought  to 
have  been  done.  Barrels  case  is  one  which  never  has  be^ 
relied  upon,  and  one  upon  which  the  prisoner  ought  not  to 
be  deprived  of  her  undoubted  right  under  the  statute  of 
Ed.  III. 

He  then  proceeded  to  call  the  attention  of  the  Court 
to  the  stat.  7  &  8  Vict.  c.  66.  By  s.  16,  it  is  enacted, 
'*  That  any  woman  married,  or  who  shall  be  married,  to  a 
natural-bom  subject,  or  to  a  person  naturalized,  shall  be 
deemed  and  taken  to  be  herself  naturalized,  and  have  all  the 
rights  and  privileges  of  a  natural-bom  subject.^  It  was  clear 
that  she  could  not  be  supposed  to  take  all  the  rights  and 
privileges  of  a  natural-bom  subject,  because  it  supposed  th^ 
cases  the  same  whether  the  woman  was  married  to  an 
alien  naturalized,  or  to  a  natural-bom  subject.  Sect.  6 
points  out  the  way  in  which  an  alien  may  be  naturalized  :  it 
enacts,  that  upon  obtaining  a  certificate  and  taking  an 
oath  in  the  form  prescribed  by  the  act,  he  shall  enjoy  all 
the  rights  and  capacities  of  a  natural-bom  subject,  except 
that  he  shall  not  be  capable  of  enjoying  certain  privileges 
and  certain  rights  and  capacities :  and  the  preamble  of  the 
act  is  *'  Whereas  it  is  expedient  that  the  laws  now  in 
force  affecting  aliens  should  be  amended,  and  that  her 
Majesty  should  be  enabled  to  grant  to  aliens  the  rights  and 

(a)  Iq  RasteU's  Ent.  265,  is  a  preoedent  in  trespui  against  two  parties,  tbe 
one  an  alieo,  tbe  other  a  denizen  :  they  pleaded  to  issue  severally ;  &nd  a  jury 
de  mfd.  Ung.  granted  as  to  the  alien,  and  a  jury  of  deniseni  to  the  deniseo. 
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capacities  of  British  subjects,  under  such  regulations  and  ]  849. 
with  such  restrictions  and  exceptions  as  are  hereinafter  Kkq.v, 
provided.""  It  could  not  be  said  that  the'  sUtute  conlem-  Mawniwo. 
plated  giving  to  a  foreigner  naturalized  all  the  incidents 
which  attaeh  to  a  natural-bom  subject ;  he  was  to  have  all 
the  privileges,  subject  to  certain  restrictions  and  exceptions : 
— he  could  not  be  one  of  Her  Majesty's  Privy  Council,  nor 
could  he  be  a  member  of  either  House  of  Parliament,  nor 
could  he  enjoy  o^r  privileges  which  might  be  specially  ex- 
cepted in  his  certificate  of  naturalization  ;  and  tiie  privilege 
given  to  a  married  woman  (not  a  British  subject),  under 
the  statute,  must  be  restrained  by  the  privileges  granted  to 
her  husband ;  for  she  could  not,  by  marrying  a  naturalized 
subject,  take  a  greater  right  than  that  of  such  naturalized 
subject.  The  words  of  the  16th  sect,  are,  '^Any  woman 
married,  or  who  shall  be  married^  to  a  natural-bom  subject, 
or  person  naturalized,  shall  be  deemed  and  taken  to  be  her- 
self naturalized,  and  have  all  the  rights  and  privileges  of  a 
natural-bom  subject."'  The  meaning  of  the  statute,  taken 
altogether,  is,  that  she  shall  be  entitled  to  certain  rights 
and  privileges  which  attach  to  a  natural-bom  subject,  but 
not  that  she  shall  be  deprived  of  her  prior  existing  rights. 
The  Act  was  intended  to  enable  parties  more  easily  to 
become  subjects  of  this  country,  and  not  to  deprive 
them  of  any  privileges.  Throughout  the  whole  of  the 
Act  there  was  not  one  word  upon  the  trial  by  jury.  A 
jury  de  medietate  lingua  was  a  roost  important  privilege : 
the  object  being  to  give  a  foreigner  an  advantage  equal 
to  that  of  a  natural- born  subject  before  the  Jury. 
A  man  in  being  naturalized  goes  through  a  certain  form, 
and  those  privileges  which  he  abandons,  he  abandons  vo- 
luntarily ;  not  so  with  a  woman ;  she  marries ;  no  Act  of 
Parliament  of  this  sort  is  in  existence  at  the  time  ;  her 
privilege  remains ;  but,  it  is  said,  that  by  the  subsequent 
passing  of  this  statute,  her  privilege  is  at  an  end  ;    Uius 
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\M9.  taking  sway  a  privilege  without  her  oonaenti  and  in  a  man- 
Rsa.  V.  ner  over  which  she  has  no  control.  He  sobmitted,  how- 
Mavitivo.  ever,  it  was  a  privilege  which  could  not  be  taken  away 
except  by  the  express  words  of  an  Act  of  Parlianient.  Yet 
it  was  to  be  contended  that  in  a  short  Act  of  Parlianientv 
passed  expressly  for  conferring  certain  privileges  only,  and 
by  the  same  clause  in  that  Act  of  Parliament  by  which 
those  privileges  are  conferred,  an  intendment  was  to  be 
made  by  which  privileges  were  to  be  taken  away.  It  was 
important  to  consider  what  view  the  Ck>urts  had  takan  of 
the  position  of  foreigners  in  this  country.  In  Ck>m.  Dig.  (a) 
it  is  said,  *'*'  Though  aliens  are  subject  to  the  laws,  and  in 
enormous  offences  (as  murder,  &c.)  are  liable  in  the  ordinary 
course  of  justice,  yet  it  may  be  too  harsh  to  punish  them 
upon  a  local  statute  i^  (he  thought  the  Ck>urt  would  be  of 
opinion  that  meant  municipal;)  '^thus  a  French  prboner, 
indicted  for  privately  stealing  in  a  shop,  was  by  the  direc- 
tion of  the  Judge  acquitted  of  that  offence,  and  found 
guilty  of  simple  larceny  only^**  (i).  \_Cresswell,  J. — Did  you 
refer  to  Foster  ?  I  think  there  is  some  observation  made 
on  that  case.  Attorney- General. — I  believe  the  obeervatioa 
is  that  the  Judge  showed  more  humanity  than  discre- 
tion (c)].  If  the  intention  of  the  Legislature  in  passing 
the  Act  of  Vict,  had  been  to  take  away  from  an  alien 
woman  married  to  an  Englishman  the  right  to  a  jury  de 
medietate,  he  could  not  help  thinking  that  the  47th  sect, 
of  6  Geo.  IV.  c.  50,  would  have  been  referred  to  in  that 
Stat,  in  the  same  manner  as  the  stats.  12  &  15  Will.  III. 
c.  2 ;  1  Geo.  I.  sess.  2,  c.  4 ;  and  14  Geo.  III.  c.  84,  which 
were  all  thereby  repealed,  so  far  as  they  were  incon^ 
sistent  with  that  statute.     The  7  Jac.  I.  c.  2,  did  not 

(a)  Alien,  C,  8»  Srd  ed.  by  Kyd.    The  passage  is  omitted  in  the  last  (5th) 
edition  by  Hammond. 

(b)  Peter  Moliere*a  eoMe^  Fos.  C.  C  188,  note. 

(c)  See  p.  165. 
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appear  to  be  repealed  by  that  statute,  nor  did  it  appear  to  1849. 
be  repealed  at  all.  By  that  statute  no  person  can  be  na-  RigTc^ 
turalized,  except  he  shall  first  receive  the  Sacrament  of  the  M^*"'"'®- 
Lord^s  Supper,  and  take  the  oath  of  allegiance  and  the  oath 
of  supremacy.  If  a  person  could  be  naturalized  as  it  was 
to  be  contended  this  woman  was  naturalized ; — ^if  the  pro- 
visions of  an  Act  of  Parliament  could  be  so  repealed,  it 
would  be  a  convenient  mode  of  getting  rid  of  several  clauses 
imposing  forms  for  the  protection  and  safety  of  a  Pro- 
testant kingdom.  Are  persons  to  be  deprived  of  privileges 
by  a  forced  interpretation  of  an  Act  of  Parliament  which 
appears  to  have  no  bearing  upon  the  subject ;  an  Act  not 
involving  personal  rights,  but  having  reference  merely  to 
property  ?  Surely  not.  He  submitted  that  he  perhaps  had 
not  made  out  a  clear  case  for  denaturalization,  but  that  the 
Attorney- General  could  not  make  out  a  case  for  depriving 
the  prisoner  of  the  privilege  already  possessed  by  her  (a). 

The  Attorney- General  (with  him  Clarhson,  Bodkin^  and 
Clerk)  appeared  for  the  Crown. — It  was  perfectly  plain 
that  if  the  prisoner  had  been  tried  by  a  jury  de  medietate 
Ungiue^  it  would  (as  against  her)  have  been  a  mis-trial, 
nor  could  it  have  made  any  difference  that  she  had 
OQOsented  to  such  a  proceeding.  Where  a  party  alleges 
that  she  is  an  alien,  and  it  is  not  denied,  it  cannot  be  taken 
advantage  of  as  a  mis-trial,  because  it  does  not  appear  upon 
the  record;  but  if  it  appears  that  she  is  not  an  alien,  it 
would  be  a  mis-trial.  [Coleridge^  J. — If  an  allegation  had 
appeared  upon  the  record  that  she  was  an  alien,  it  would 
not  have  been  a  mis-trial.  Wilde^  C.  J. — It  would  not  have 
appeared  that  she  was  an  alien ;  but,  on  the  contrary,  that 
she  was  not  an  alien.]  Just  so.  He  would  take  the  case 
in  the  order  of  his  learned  friend.  He  submitted  that 
Barres  case  was  rightly  decided.     A  foreigner  indicted 

(a)  SawtderSf  who  watched  the  prooeediogs  on  the  part  of  the  male  pri- 
tontrt  offered  no  observation. 
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1849.  with  a  British  subject  cannot  have  a  jury  de  medieiaU 
R,o.  V,  lingtuB,  The  abstract  of  Barrels  case^  read  by  his  learned 
Manning,  frfend,  did  not  give  the  case  or  the  reasons  of  the  Judges 
for  their  decision.  The  case  was  this :  It  was  an  information 
by  the  Attorney- Oeneral  against  Barre  and  divers  others, 
of  whom  some  were  aliens  and  some  English^and  after  issue 
joined  the  aliens  prayed  a  jury  de  medietate  linfftue.  The 
Court  advised  with  all  the  Judges  of  England ;  and  it  was 
adjudged  that  they  should  not  have  a  trial  per  medietatem 
linyucB,  For  the  English  who  were  joint  defendants  could 
not  be  so  tried ;  but  the  aliens  could  be  tried  by  all  English 
as  they  might  have  been  before  the  statute,  and  as  they 
might  have  been  had  they  not  made  the  demand  for  a  jury 
de  medietate  lingvtB  (a).  And  they  compared  it  to  a  case  of 
privilege,  where  one  defendant  demands  the  privilege ;  and, 
as  to  his  companion,  the  Court  could  not  receive  the  plea ; 
therefore  the  party  was  ousted  of  his  privilege.  Now  looking 
to  the  question  of  privilege,  in  the  case  of  a  peer  indicted 
with  a  commoner,  the  privilege  would  be  allowed  to  the  peer ; 
but  that  did  not  apply  here,  because  the  peer  could  only 
be  tried  by  his  peers,  and  the  commoner  by  coramonen. 
For  the  purpose  of  understanding  the  case,  it  would  be  as 
well  to  look  to  the  stat.  27  Ed.  III.  st.  2,  c.  8.  That  stat., 
after  making  provision  for  trials  by  the  mayor  of  the  staple, 
in  conclusion  provides  that  if  one  party  and  the  other  be 
strangers,  they  shall  be  tried  by  strangers ;  if  one  party  and 
the  other  be  denizens,  (that  means  natural-born  subjects,) 
they  shall  be  tried  by  denizens ;  and  if  one  party  be  denizen 
and  the  other  alien,  one  lialf  of  the  inquest  or  proof  shall  be 
denizens  and  the  other  half  aliens.  That  statute,  however, 
does  not  apply  to  criminal  cases  (b) .  It  only  provides  that, 
where  one  party  is  alien  and  another  denizen,  such  and  such 

(fl)  See  note  (c),  p.  160. 

{b)  By  I  hat  stutute,  all  cases  of  felony,  robbery,  and  maiming  arc  expressly 
excepted. 
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is  to  happen ;  and  it  does  not  apply  where  denizen  and  alien  1849. 
are  jcnntly  proceeded  against.  The  next  statute  is  28  Ed.  ~~  rbq.  «. 
ill.  e.  18,  s.  2 :  that  applies  where  the  Crown  is  a  party. 
It  ^lactSy  That  in  all  manner  of  inquests  and  proofs  which 
be  to  be  taken  or  made  amonffsi  (the  word  here  used  in  the 
original  is  '^  entre,'^  which  he  interpreted  to  mean  between) 
alieiis  and  denizens,  half  of  the  inquest  or  proof  shall  be 
deniiens  and  half  aliens,  and  so  on.  His  learned  friend 
was  mistaken  in  the  meaning  of  the  word  denizen  ;  it  did  not 
mean  only  denizen  by  patent,  but  also  denizen  by  birth. 
That  is  plain  when  we  refer  to  Bro.  Abr.  (a)  ''  It  appears 
denizens  are  as  well,  those  who  are  English  bom,  as  those 
who  being  aliens  are  made  denizens  by  letters  patent.**' 
Then,  in  pi.  12,  he  found,  ^'  When  two  aliens  are  at  issue, 
they  shall  be  tried  by  all  English ;  but  if  denizen  and  alien  at 
issue,  they  shall  be  tried  by  English  and  aliens,  according 
to  the  statute."  This  also  supported  the  view  he  took  of 
the  meiming  of  the  word  ^^  entre  ^'  in  the  statute.  The 
reason  for  granting  a  trial  per  tnedietatem  lingtuB^  is 
because  it  is  supposed  there  might  be  a  preference 
between  the  parties  in  the  mind  of  the  jury.  If  it  is  an 
issue  in  civil  matters  the  denizen  may  claim  it  if  the 
foreigner  will  not.  In  Bac.  Abr.  {b)  to  Molieres  case^  (cited 
on  the  other  side,)  there  is  this  note :  '"  In  this  case  a 
learned  writer  (c)  observes,  the  humanity  of  the  Judge  was 
at  least  more  conspicuous  than  the  soundness  of  the  principle 
as  a  mere  point  of  law."^  No  doubt,  that  is  an  authority 
which  cannot  be  supported ;  for  immediately  a  foreigner 
comes  into  this  country  he  becomes  subject  to  the  laws  of 
this  country.  But  Barres  case  is  an  authority  directly  in 
point.  The  statute  of  Ed.  III.  was  expressly  repealed  by 
the  Jury  Act  (cf )  ;  by  s.  62  it  repeals  so  much  of  a  statute  as 

(c)  Deniien  and  Alien,  pi.  4.     See  alio  2  Haw.  P.  C.  579,  book  2,  c.  43, 
I.  39,  in  retferenoe  to  this  itatute. 

(6)  .Vliens,  C,  2.  (c)  1  WooUdei.  382. 

{d)  6  Geo.  lY.  c.  50,  s.  62. 
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1849.  directs  how  all  manDer  of  inquesta  and  proofs  shall  be  taken 
rbo.  V.  between  aliens  and  denizens :  but  there  is,  in  s.  47  of  the 
same  statute,  a  re-enactment  of  the  privilege  as  it  existed 
under  the  stat.  of  Ed.  III.  It  has  always  been  a  mistake 
to  say,  of  the  term  de  medietcUe  lingtuB^  that  it  would 
import  that  one  half  of  the  jury  should  be  of  the  district 
from  which  the  prisoner  came ;  it  is  sufficient  if  the  jury 
consist  half  of  foreigners  wherever  they  may  come  from,  or 
in  the  words  of  the  old  act  ^^  estrangeres  ;*"  so  that  a 
Frenchman  might  be  tried  by  a  jury  half  Russians  or 
Germans  {a).  It  is  said  there  is  no  allusion  in  this  statute 
to  the  Jury  Act.  By  1  &  2  P.  &  M.  c.  10,  s.  7,  it  is 
enacted,  that  '^  all  trials  for  treason  shall  be  had  and  used 
only  according  to  the  due  order,  and  course  of  the  com- 
mon laws,  and  not  otherwise  C  no  reference  is  there  made 
to  the  Jury  Act,  and  yet  it  is  held  that  a  foreigner  is  by 
that  statute  ousted  of  a  jury  de  medietate  linyuce  (i).  It  is 
said  that  the  privilege,  not  being  noticed  in  the  statute,  can- 
not be  said  to  be  taken  away.    By  s.  16  of  7  &  8  Vict.  c.  66, 

(a)  See  2  Haw.  P.  C.  580,  book  2,  c.  43.  8.  42,  where  it  is  said, referring  to 
Dyer,  144  ;  Rast.  Ent.  7,  159,  264  ;  '*  Note,  that  some  of  the  precedents  for 
the  award  of  a  venire  of  a  jury  of  half  denizens  and  half  aliens  in  parsoance 
of  28  Ed.  III.  mention,  that  the  aliens  shall  be  of  the  same  country  whereof 
the  party  alleges  himself;  and  others  direct  (Rastal,  265;  10  Co.  104) 
generaUy,  that  one  half  of  the  jury  shall  be  aliens,  without  specifying  any 
country  in  particular.  And  this  form  seems  most  agreeable  to  the  statute, 
which  speaks  of  aliens  in  general ;  and  it  seems  to  be  confirmed  both  by  late 
(3  St.  Tr.  3)  practice,  and  the  greater  number  of  authorities  (S.  P.  C.  158, 
B,  Denizen,  4  B,  Pannel,  3  ;  Bon.  F.  Tr.  30,  by  five  Judges  against  one)." 

See  also,  in  Dyer,  304  a.,  where  a  Scotchman  prayed  a  jury,  de  in.  /. ;  and 
one  ground  of  refusal  was,  that  the  Scottish  language  is  not  a  strange  ionffU€f 
but  mere  Englith  (see  qu.  to  this  in  Haw.  P.  C.  580,  book  2,  c.  43,  s.  41). 
Soloman  de  Stanford,  a  Jew,  had  a  cause  tried  before  the  Sheriff  of  Norwich  by 
a  jury  which  were  **  sex  probos  et  legales  homines,  et  sex  legales  Judseoa  de 
civitate  Norwici,  &r."  (Pasch.  9  Ed.  I.) 

See  also  JTaii^er  v.  Forgosaa,  Plow.  2  (4  Ed.  YL).  The  number  of  pre- 
cedents is  certainly  in  favour  of  a  jury  of  half  aliens  of  the  same  country  with 
the  party  making  the  prayer ;  and  more  so,  if  we  take  into  consideration  the 
cases  before  28  Ed.  III.,  in  which  the  parties  were  granted  the  privilege  by 
charter  from  the  Crown. 
{b)  See  Bac.  Abr.  Juries,  E,  8,  7th  ed.  (Gwillim  &  Dodd),  569. 
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Any  woman  married,  or  who  shall  be  married,  to  a  natural-  1849. 
bom  subject  or  person  naturalized,  shall  be  deemed  and  rbo.  v. 
taken  to  be  herself  naturalized.*'  And,  by  s.  15,  it  is 
enacted  that  nothing  in  that  statute  shall  be  construed  to 
take  away  certain  rights  or  privileges  of  aliens,  so  far  as 
they  relate  to  real  or  personal  property.  So  that  it  was 
foreseen  that  the  statute  would  operate  to  take  away  as 
well  as  to  confer  rights,  and  therefore  the  rights  in  sect. 
15  were  expressly  retained ;  but  no  reservation  is  made  of 
the  right  to  a  jury  de  medietate  lingucB.  [  Wilde  C.  J. — Tt 
is  laid  down  in  Coke  (a)  that  naturalization  cannot  be  upon 
condition,  but  that  it  must  be  absolute.]  A  man  may 
acquire  a  certain  status  in  a  foreign  country  by  natu- 
ralization,  but  he  cannot  throw  off  his  original  one :  with  a 
wife  it  is  not  so ;  she  takes  all  the  properties  of  natu- 
ralization. The  question  here  really  is — Is  a  person  natu- 
ralized an  alien!  In  Com.  Dig.(i),  under  ''  Who  is  not 
an  Alien  V*  is  the  answer,  '*  A  person  naturalized  ;'^  and  it  is 
said,  *•*•  If  an  alien  be  naturalized,  he  shall  be  to  all  intents 
as  a  natural  subject.**^  According  to  Lord  Coke  (c),  natu- 
ralization is  larger  than  denization  ;  if  a  denizen  by  patent 


(«)  See  Co.  lit.  129  a,  **  An  alien  natanlized  must  be  by  Act  of  Parlia- 
And  thie  alien  naturalized  is  to  all  intents  and  purposes  a  natural- 
boro  sobjeet,  and  differeth  murb  from  denization/'  &c.  See  also  lb,  8  a.; 
and  Bac.  Abr.  Alien,  B. ;  Vangh.  284. 

(k)  Alien,  B,  2. 

(e)  Co.  lit.  129  a.  "A  person  naturalized  in  England  is  tbe  same  witb  a 
penon  bom  in  England  "  {Cntw  v.  Ranueyt  Yaugh.  287) ;  that  is  (subject  to 
tbe  atat.  12  W.  III.  c.  2,  and  any  disability  which  may  be  imposed  by  his  bill 
of  natoralization),  he  stands  in  the  same  relation  to  the  rest  of  the  community 
as  if  he  bad  been  bom  in  England ;  but  he  does  not  become  a  natural  subject, 
'*  for  a  maiwral  wubjeet  and  a  natural  prmee  are  relatives,  and  if  an  Act  of 
Nataralization  should  thereby  make  a  man  a  natural  subject,  the  same  subject 
would  have  two  natural  sovereigns— one  when  he  was  bom,  the  other  when 
he  waa  naturalized,  which  he  can  never  have,  more  than  two  natural  fathers 
or  two  natural  mothers,  except  the  sovereigns  be  subordinate,  the  inferior 
holding  his  kingdom  as  liege  homager  from  the  superior."  (Vaugh.  283.) 
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1 849 •  cannot  have  the  privilege  much  less  can  a  person  naturalized. 
Ri^r»!  '  Is  any  but  an  alien  entitled  to  the  privilege  ? — No.  Who  is 
Manning.  ^^  ^^^^  ^^^  j  Clearly  not  a  person  who  has  been  naturalized. 
That  which  is  given  by  statute  may  be  taken  away  by  sta- 
tute. He  relied  upon  the  statute.  It  was  further  to  be 
observed,  in  Dyer  (i),  that  even  though  the  foreigner  pray  a 
jury  de  medietate  lingwB^  and  he  do  not  have  it,  it  is  not  error. 
[Platt^  B. — If  your  position  be  correct,  how  do  you  expl^n 
why  the  words,  **and  have  all  the  rights  and  privileges,^  &c., 
were  added !  Cresswell^  J. — It  might  have  meant  that  she 
was  to  have  all  the  rights  of  a  natural-bom  subject,  and  not 
those  of  her  husband  alone.]  The  wife  is  to  have  all  the 
rights  which  as  a  woouin  she  can  have,  and  that  her  rights 
are  not  to  be  curtailed  by  any  reference  to  her  husband. 
The  object  of  the  Legislature  was  to  give  the  woman  every 
possible  right ;  but,  even  if  that  were  not  so,  we  are  not  to 
speculate  upon  the  meaning  of  the  words.  If  in  the  statute 
they  chance  to  repeat  words  twice  over,  it  is  no  reason 
why  the  effect  of  them  if  only  once  stated  should  be  inva- 
lidated. 

Ballantine^  in  reply,  submitted  that,  had  the  woman 
been  tried  by  a  jury  de  medietate  linguce^  it  would  not  have 
been  a  mis-trial,  nor  would  there  have  been  any  error  upon 
the  record.  He  was  at  a  loss  to  see  in  what  manner  the 
question  could  be  raised :  she  claimed  her  right  as  an  alien; 
that  would  appear  upon  the  record,  and  he  could  not  con- 
ceive how  the  trial  could  have  been  invalidated.  There  was 
an  expression,  in  Dyer  (c),  to  which  he  should  have  called 
attention — '^  when  the  matters  of  an  alien  horn  are  in  trial  ^ 
— as  if  the  birth  was  a  matter  not  to  be  overlooked.  A 
woman  can  never  get  rid  of  the  allegiance  which  she  owes 

(a)  See  Bro.  Abr.  Denizen  and  Alien. 

(6)  28  a.;  and  see  Symons  v.  SpinMOt  ib.  357  b. 

(c)  28  a. 
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to  the  country  where  she  was  bom ;  she  cannot  therefore        1849. 
be  entirely,  and  to  all  intents  and  purposes,  naturalized,  and       Rio.  •" 
therefore  cannot  be  deprived  of  those  privileges  which  she     Manhino. 
poesesaed  as  an  alien-born.     The  statute  is  expressly  for 
giving  privileges,  and  cannot  therefore  be  consistently  ap- 
plied for  the  purpose  of  taking  them  away.     In  Barrels 
coie  the  objection  seems  to  have  been  taken  after  issue 
joined  (a) ;  and  it  may  have  been  upon  this  ground  that  the 
case  was  decided. 

(c)  In  eariier  tunes,  the  Courts  appear  to  have  been  tomewhat  less  strict  than 
in  later  days,  as  to  the  time  at  which  a  jury  de  medieiate  lingMm  should  be 
prayed. 

In  21  H.  VII.  [32  b.  pL  23],  an  alieo,  S.,  a  Lombard,  was  sued,  and  they 
were  mi  ietue,  and  no  request  had  been  made  of  a  trial  ji«r  medieiaiem  Unguet, 
but  a  gemeral  venire  faeiae  awarded ;  and,  at  the  dUtringae  juraiorutHf  the 
pkintilf  for  expedition  (lest  he  should  be  delayed  by  challenge  *)  showed  the 
matter  and  prayed  a  eupereedeae  to  the  Sheriff  to  stay  it,  and  a  new  ve.fa, 
ie  mad.  ling,  according  to  the  statute,  and  he  had  it.  In  Staunf.  P.  C.  lib. 
3,  p.  159,  it  is  said,  that  where  the  plaintiff  is  an  alien  and  the  defendant 
dealxen,  the  prayer  of  med.  ling,  must  be  before  the  venire  /aeia»f  otherwise 
the  party  shaU  be  put  to  purchase  a  writ  (**  briefe  ")  out  of  Chancery,  in  order 
that  it  may  be  aUowed.  But,  if  the  defendant  is  alien  and  the  plaintiff  deni- 
sen,  the  law  will  aUow  It  to  him  as  weU  after  as  before  the  venire  faeiae. 
(See  also.  Pits.  "Trial,"  71.) 

In  debt  on  bond  {Sgmone  ▼.  Spinoea,  Dyer,  357  b,  pi.  45  [19  Eliz.])  the 
delbndant  ai  the  trial  prayed  a  jury  de  m.  /. ;  and  it  was  held  that  he  should 
hftfe  done  so  b^ore  the  awarding  (if  the  venire  fadae^  according  to  preoe- 
denftt ;  notwithstanding  the  case  of  21  H.  VII.,  and  although  he  was  tried 
by  a  jury  of  denisens,  it  was  held  good.  See  also  Cro.  Eliz.  818  [43  Elix.], 
lb.  869  [44  Eliz.]. 

In  the  last  case,  it  appeared  upon  the  record  that  the  party  was  tmercator 
extraneue ;  and  this  was  said  not  to  be  material,  because  the  defendant  [or 
plaintiff],  in  whose  advantage  the  de  med.  ling,  should  be  awarded,  did  not 
except  to  the  venire  faeiae  at  the  awarding  of  the  writ,  nor  prayed  that  it 
might  be  awarded  de  med.  ling,  i  and  the  Court  without  his  prayer  could  not 
take  conusance  that  he  was  alienigena.  See  also  Dyer,  27  b,  pi.  180 ;  Plow. 
R.  2,  note;  2  RoU.  Ab.  643,  "Trial"  (P). 

In  Dyer,  304  a,  pi.  51  (an  indictment),  the  venire  was  awarded,  the  pannel 
returned,  and  three  qf  the  jury  ewom,  before  prayer  made.  And  here  it  was 
said  that  he  could  not  have  his  jury  de  m.  I.  [not  because  the  venire  was 

*  The  party  must  pray  it,  and  cannot  object  by  way  of  chaUenge.  Staunf.  P. 
C.  158  ;  and  see  stat.  6  Geo.  IV.  c.  50,  s.  47. 
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1849.  Wilde,  C.  J.— I  need  hardly  say  that  from  the  time 


Rio.  v.       this  case  came  into  the  hands  of  the  Judges  it  has  receiyed 

Manning. 

awarded  and  lome  of  the  jury  sworn]  but  [mier  aiia]  *'  becanae  he  had  paaMd 
the  advantage  by  the  general  issue."    If  by  this  it  is  meant  he  had  already 
put  himself  upon  the  country  by  his  plea,  and  therefore  was  estopped  of  his 
prayer,  it  is  at  variance  with  Dyer,  357  b,  and  the  other  cases  cited ;  and  if  it 
be  law,  and  upon  such  ground ;  it  would  operate  to  deprive  every  alien  of  a  jury 
dem.l,,  because  the  prayer  at  the  earliest  cannot  be  before  the  plea,  and 
by  pleading  the  general  issue  the  prisoner  is,  by  sUt  7  &  8  Geo.  IV.  c. 
28,  s.  1 ,  deemed  to  have  put  himself  upon  the  country ;  and  the  previous 
practice  of  asking  the  prisoner  **  How  will  you  be  tried  ?"  is  no  longer  pursued. 
The  case,  in  Dyer,  304  a,  is  also  reported  in  Jenk.  cent.  6,  ca.  20 ;  and 
the  only  reason  there  given  for  the  decision  is  *'  for  that  he  ought  to  have 
.      prayed  it  so  that  the  sheriff  might  have  known  what  jurors  to  return.*'    This 
certainly  is  more  intelligible.     In  VamgamgiU  v.  BrawtUng  (Keb.  547)»  it  is 
said,  '*  If  the  defendant  be  an  alien,  on  notice  given  by  his  attorney  to  the 
plaintiff  or  his  attorney,  the  plaintiff  ought  to  enter  it  on  the  roll,  to  have  trial 
de  med.  ling,  at  his  peril ;  but  the  Court  refused  to  award  it  for  the  defend- 
ant, on  his  affidavit  that  he  is  an  alien."    In  Th€  King  v.  D*Bon,  (Bla.  509,) 
the  Aiiomey'Oeneral  filed  an  information  against  the  defendant  for  a  libel ; 
on  the  29th  June  he  pleaded  the  general  issue ;  on  the  9th  July  he  was  tried. 
In  a  note  by  the  learned  reporter  it  is  said,  "  It  was  expected  the  defendant 
might  have  challenged  the  array  for  want  of  jurors  dem.l.;  but  it  was  oonceived 
such  challenge  would  have  been  too  late,  unless  he  had  prayed  such  jury  by  a 
suggestion  on  the  record  that  he  was  a  foreigner  at  the  time  of  awarding  the 
penire,*'  And  thu  view  is  sanctioned  in  a  note  in  PI.  Com.  2  {Reniger  v.  .^r- 
^ofta).    "  The  mtd,  ling,  must  be  prayed  before  the  general  venire  is  awarded, 
or  at  least  before  it  is  returned  and  filed,  or  else  the  party  has  surceased  his 
time ;  and  this  holds  as  well  where  the  defendant  is  an  alien  as  the  plaintiff." 
It  would  seem  therefore,  from  the  above  authorities,  that  issue  having  been 
joined  is  not  an  objection  to  granting  a  prayer,  subsequently  made,  of  m  jory 
de  M.  /. 

A  question  then  arises,  whether  the  prayer  may  be  made  before  the  award 
of  the  ventre. 

The  cases  cited  21  H.  VII. ;  Dyer,  357  b. ;  Cro.  Elis.  818 ;  Cro.  Bliz. 
869  ;  Keb.  547  ;  and  from  which  it  would  appear  that  the  prayer  must  be 
before  the  venire,  were  civil  causes,  the  practice  in  which  is  to  be  distinguished 
from  that  in  criminal  cases.  The  case,  in  Dyer,  304  a,  is  a  criminal  case,  and  is 
to  the  same  effect.  Then  we  have  the  note  in  Blackstone  and  that  in  Flowden, 
which  do  not  really  decide  this  point  at  aU. 

Some  confusion  may  exist  as  to  the  time  of  the  issuing  of  the  ventre.  A 
general  venire  or  precept  (see  form  2  Hale,  P.  C.  32)  ought  (Hale,  P.  C. 
34)  to  be  issued  to  the  Sheriff  by  the  Justices  of  gaol  delivery  before  the 
assises  (eemble,  six  days  at  least,  4  &  5  W.  &  M.  c.  24,  and  7  &  8  W.  III.  c 
32),  tested  in  the  name  of  the  Queen,  or  in  the  name  of  the  Joitioea  (Hale, 


Manmimo. 
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their  anxious  attention;  not,  for  the  purpose  of  pre-  1849. 
maturely  forming  an  opinion;  but,  in  order  that  they  Rko.  v, 
might  be  fully  enabled  so  to  apply  their  minds  to   the 

P.  C.  S3) ;  and  by  the  oommiaaionen  of  opvr  and  termimer  under  their 
■aali,  fifteen  daya  before  their  leiaion,  to  retnm  twenty-four  jurora  *  to  try 
the  iaaoe  between  the  Qaeen  and  the  priaonera  to  be  arraigned ;  yet  thia  ia  bnt 
prapatatory,  and  to  haTe  a  jnry  in  readineas  ;t  for  after  the  priionera  arraigned 
and  pleaded  to  the  country,  a  precept  ought  to  iaaoe  to  the  aheriff  in  nature 
of  a  wminfuiat  (aee  4  Bla.  Com.  344 ;  2  Halea,  P.  C.  264  ;  2  Haw.  P.  C. 
e.  41),  whidi  may  bear  teat  the  aame  day  that  the  prisoner  pleads,  command- 
ing the  aheriff  to  retnm  twenty-four,  &c.,  to  try  the  issue  upon  the  same 
day  that  the  priaoner  pleads,  tIi.,  ad  koram  jprimutm  poti  mtridiem,  Sfe.f  or 
iqwa  a  future  day,  and  thia  precept  must  be  in  the  names  and  under  the 
aaala  of  the  commiaaioners,  or  three  of  them,  whereof  one  of  the  quonun,  and 
not  barely  by  an  award  upon  the  roll  (Hales,  P.  C.  260,  261).  The  question 
eannot  torn  upon  the  first-mentioned  precept  or  ventre,  for  that  would  fre- 
quently happen  befove  even  the  offence  committed.  Is  it  then  before  tlie  last- 
Bientkmed  vmdre  that  the  prayer  must  be  made  ?  "  Justices  of  gaol  delivery, 
of  iyer  and  feraiiner,  and  justices  of  peace,  after  the  priaoner  hath  pleaded, 
any  take  hia  panel  firom  the  sheriff  without  making  any  precept  to  him 
(Halaa,  P.  C.  261 ;  2  Haw.  P.  C.  c.  41,  s.  1,  p.  561^).  And  it  has  now 
beopBia  tlie  general  practice  for  the  derk  of  the  Court  to  call  the  jury  returned 
by  the  aheriff  Into  the  box  without  any  communication  with  the  Jndge  upon 
the  aabject."  It  cannot  therefore  be  before  the  latter  wmre,  which  seldom 
or  never  iaaoea,  that  the  party  must  make  hia  prayed.  When  then  is  the  prayer 
to  be  made  ?  **  If  upon  an  indictment  of  felony  against  an  alien,  he  plead  not 
gtdlipf  and  a  eommon  jury  be  returned,  if  he  doth  not  ntrmiao  his  being  an 
aHeo  before  any  of  the  jury  sworn  he  hath  lost  that  advantage  (Dyer,  304  a), 
[certainly  not  a  satiafoctory  authority  on  the  point,]  but  if  he  allege,  that  he 
is  an  alien,  he  may  challenge  the  array  for  that  cauae,  and  thereupon  a  new 
precept  or  umkrtfmdu  shall  issue,  or  an  award  be  made  of  a  jury  de  m.  /., 
(21  H.  VII.  32  b) ;  but  it  is  more  proper  for  him  to  surmise  it  upon  his  plea 
pleaded,  and  thereupon  to  pray  it." 
It  haa  been  decided  in  an  action  itf^eetment  that  the  return  of  the  eeaire 

*  Forty-eight  jurora  (4  Blk.  Com.  844).  Not  less  than  forty-eight  nor  more 
than  aerenty-two  (8  G.  II.  c.  25).  In  practice  the  numbers  vary,  regard  being 
had  principally  to  the  amount  of  population  within  the  jurisdiction.  At  the 
Geniral  Criminal  Court,  the  precept  is  to  return  a  "  competent "  number. 

■f  If  the  jurora  be  challenged  until  sufficient  do  not  remain,  a  new  panel  may 
be  ordered  ore  tenm :  on  a  charge  of  treason,  it  appears,  the  Court  ahould 
i4Joom  in  order  that  the  prisoner  may  have  a  copy  of  the  new  panel  in  due  time, 
(pnrsaant  to  stat.7Wil].  III.  c.  8,)  otherwise  a  new  panel  might  be  ordered  re- 
turnable imatanier  (Fos.  C.  L.  64).  It  would  therefore  appear  that  in  eases 
other  than  treason,  it  may  be  so  ordered  without  any  a^ouroment. 

$  It  ia  said  to  be  otherwise,  if  they  have  a  special  commission  (2  Haw.  P.  C. 
41,a.l,p.  661,  note(6)). 
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1849.  arguments  as  to  arrive  at  a  proper  conclusion.  Each  of  us 
reo.  V,  having  attended  to  the  case,  and  particularly  to  the  argu- 
ANNiNo.  ments  of  the  counsel  for  the  prisoner,  (who,  it  appears  to  me, 
urged  every  thing  most  ably  that  could  be  urged  in  her  be- 
half,) we  are  unanimously  of  opinion  that  the  objection  can- 
not be  sustained ;  and,  that  the  party  was  properly  tried  by 
the  Jury  which  was  empanelled  on  the  occasion ;  and  we 
are  also  all  of  opinion  that  it  is  unnecessary  for  the  purpose 
of  coming  to  a  just,  and  proper,  conclusion  on  the  question, 
to  enter  upon  many  of  the  topics  which  have  been,  not  im- 
properly, introduced  in  the  course  of  the  argument. 

The  question  is  simply  this  ; — Was  the  prisoner  an  alien 
at  the  time  of  the  trial  ?  if  she  was,  then  she  was  entitled  to 
that  which  she  prayed ;  if  she  was  not  an  alien,  but  a  British 
subject,  then  she  was  not  so  entitled.  Now  the  effect  of  an 
Act  of  Naturalization  has  not  been  questioned,  and  it  is  hardly 
to  be  expected  that  it  should  be,  for  it  is  clearly  laid  down 
«    by  Lord  Coke,  by  Lord  Bacon,  by  Sir  Matthew  Hale,  by 

de  med,  ling,  ought  to  show  which  of  the  jurors  are  aliens  and  which  denisens, 
and  they  ought  to  be  sword  upon  the  jury  one  denizen  and  one  alien,  and  so 
another  denizen  and  another  alien,  in  their  turns ;  but  if  otherwise,  it  is  a  mis- 
return,  and  only  aided  by  stat.  18  Eliz.  c.  14,  (Cro.  Eliz.  841, 818  ;  and  see  lb. 
305,)  intituled.  An  Aet/or  Rrformation  ofJeofaiUy  which  enacts,  "That  if  any 
Terdict  of  twelve  men  or  more  shall  be  hereafter  given  in  any  action,  ml,  biU, 
plaint,  or  demand,  in  any  Court  of  Record,  the  judgment  shall  not  be  stayed 
or  reversed  by  reason  of  any  default,  &c.,  &c.;  but  by  the  second  sect.,  the 
statute  shall  not  extend  to  any  writ,  declaration,  or  suit  of  appeal  of  felony  or 
murder,  nor  to  any  indictment  or  presentment  of  felony,  murder,  treason,  or 
other  matter,  nor  to  any  process  upon  any  of  them,  nor  to  any  writ,  bill,  action, 
or  information  upon  any  popular  or  penal  statute  ;  anything  to  the  contrary 
notwithstanding"  (see  2  Hale,  P  C.  193).  It  would  therefore  appear,  that 
it  must  be  so  in  criminal  cases. 

Where  the  Sheriff  returns  twelve  for  aliens,  of  whom  even  six  are  not  really 
aliens,  aemble,  the  party  may  challenge  the  array  (2  Rol.  Ab.  643,  P.  pi.  2). 

An  alien  shall  not  have  a  tales  de  med,  ling.,  unless  the  first  venirtfaeias 
were  so  (3  £d.  IV.  c.  116,  pi.  3  ;  1  Keb.  547).  A  talet  de  circumstantikns 
may  be  awarded  on  a  trial  de  med.  ling,  for  so  many  (10  Rep.  105  a)  as  shall 
be  wanting  (Cro.  Eliz.  305  ;  10  Rep.  104  a;  Haw.  P.  C.  bk.  2,  c.  43,  s.  45). 

It  seems  agreed  that  there  is  no  need  that  any  of  those  who  find  an  indict- 
ment against  an  alien  should  be  aliens  (2  Haw.  P.  C.  579). 


Mamnimo. 
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lU  the  text  writers,  and  by  all  the  Editors  of  Blackstone,        1849. 
(indeed,  it  is  a  proposition  universally  adopted, )  that  a  person        rio.  v, 
naturalized  becomes  to  all  intents    and    purposes  as  a 
British-bom  subject.     That  proposition  is  not  at  all  im- 
pugned, nor  its  correctness  in  any  degree  impeached  by  the 
fact,  that  in  naturalization  acts  certain  disqualifications  are 
introduced ;  because,  it  is  competent  for  the  Legislature  to 
impose  restrictions  upon  individuals  which  do  not  extend 
to  British  subjects  generally.     The  Royal  Marriage  Act  (a) 
imposed  certain  disqualifications  upon  British  subjects ;  and 
various  other  Acts  of  Parliament  disqualify  individuals  from 
holding  certain  offices,  and  from  exercising  certain  rights. 
In  Rex  V.  DeMierre  {b)  the  question  arose  upon  a  Naturaliza- 
tion Act,  whether  a  person  thereby  naturalized  was  liable 
to  serve  the  office  of  constable ;  the  statute  declaring  that 
the  party  should  be  adjudged,  and  taken,  to  all  intents  and 
purposes,  to  be  naturalized,  and,  as  a  free-bom  subject  of 
this  kingdom ;    but  it  also  provides,  that  the  party  should 
not  take  any  office,  or  place  of  trust,  either  civil  or  military ; 
and  in  respect  of  such  disqualification,  the  party  was  held 
not  liable  to  serve  the  office,  it  being  one  of  tmst.     Now, 
the  question  here,  is.  What  was  the  status  of  the  prisoner  at 
the  time  of  trial  ?    The  section  of  the  Act  of  Parliament  re- 
ferred to,  says,  that  a  woman  who  marries  a  natural-bom 
subject  shall  be  deemed,  and  taken  to  be  herself  naturalized, 
and  have  all  the  rights,  and  privileges  of  a  British  subject. 
If  this  be  so,  what  are  the  rights  of  a  British  subject?  British 
subjects  may  be  subject  to  certain  disqualifications ;  but,  I 
know  of  no  instance  in  which  the  character  of  an  alien  and 
a  British  subject  are  united.     The  disqualifications  are  not 
such  as  arise  from  alienage  after  naturalization,  but  such 
as  are  imposed,  by  the  authority  of  Parliament,  upon  par- 

(a)  12  Geo.  III.  c.  11.  (6)  5  Burr.  2788. 

o2 


MANNIlfG. 
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]849.  ticular  individuals.  If  therefore  the  effect  of  the  Act  of 
rbo.  v.  Parliament  is  to  make  the  party  to  all  intents  and  par- 
poses  a  British  subject,  as  it  appears  to  be  upon  the 
authorities  to  which  I  have  referred,  and  also  from 
the  very  learned  judgment  in  1  Vent,  (b) ;  if  that 
be  so;  is  there  anything  in  the  present  Act  of  Par- 
liament to  qualify  the  general  enactment,  that  the  party 
shall  be  deemed  and  taken  to  be  naturalized !  One  part  of 
the  argument  is  that  the  statute  was  intended  to  give 
rights  and  not  to  take  them  away :  what  is  the  ordinary 
effect  of  every  Naturalization  Act !  It  is  to  give,  and  not  to 
take  away.  The  argument  urged  in  the  present  case  might 
be  used  upon  every  Act  of  naturalization,  because,  in  none  of 
them  is  it  said,  that  the  statute  should  operate  upon  the  trial 
by  jury ;  they  merely  confer  certain  rights  by  naturalization ; 
that  the  party  shall  be  taken  and  deemed  to  be  a  British 
subject.  What  does  the  statute  give !  It  gives  all  the  rights 
of  a  British  subject.  What  does  it  take  away !  All  that 
does  not  belong  to  a  British  subject.  It  makes  the  party, 
ipso  factOf  to  all  intents  and  purposes  a  British  subject. 
The  argument  attempted  to  be  drawn  from  other  parts  of 
the  Act  of  Parliament  appears  to  be,  that  if  a  woman  mar- 
ries a  man  naturalized  in  a  particular  way,  she  may,  by  the 
construction  contended  for  on  behalf  of  the  Crown,  acquire 
a  different  status^  and  be  entitled  to  different  rights  from  her 
husband.  Very  likely. — If  the  husband  in  being  naturalized 
was  placed  under  certain  disabilities  :  he  is  not  the  less  a 
British  subject  because  of  those  disabilities,  nor  can  that 
fact  be  taken  to  qualify  a  distinct  substantive  enactment, 
by  which  the  wife  is  naturalized  without  any  qualification 
whatever.     The  clause  is  general  in  its  terms,  that  the  party 


(a)  Qy,  Per  Sir  Matthew  Hale,  C.  B.,  in  CoUingwood  v.  Pact,  1  Vent. 
418. 
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shall  be  deemed  and  taken  to  be  herself  naturalized.     The        1849. 


first  argument  therefore  fails.  The  next  argument  is,  that  Rio.  v. 
the  introduction  of  the  words  "  and  have  all  the  rights  and  "anhino. 
privileges  of  a  natural-bom  subject/'  must  be  considered  as 
qualifying  the  previous  enactment.  But  it  is  not  putting 
a  proper  construction  on  those  words,  to  say  that  although 
they  were  introduced  to  enlarge,  they  operate  to  lessen  the 
political  status  of  the  party;  that  is  not  a  just  con- 
clusion. Whether  these  words  were  introduced  in  pur- 
suance of  a  general  practice,  the  Legislature  adopting 
an  ordinary  phraseology  by  which  all  righto  resulting  from 
a  certain  position  are  introduced,  or  whatever  may  have 
been  the  intention,  it  appears  to  us  that  they  can  have 
no  such  operation  as  that  contended  for  on  behalf  of  the 
prisoner  in  the  present  instance.  You  are  to  collect  the 
interpretation  of  the  Act,  not  by  travelling  out  of  the  Act, 
bat  by  looking  to  the  Act  itself;  by  reading  the  whole, 
and  applying  the  general  tenor  to  the  construction  of  a 
particular  section.  What  was  the  general  intention  of  the 
Act!  It  was  to  make  the  woman  a  British  subject ;  and  I  find 
no  words  in  the  Act  which  will  warrant  the  conclusion  that  it 
intended  to  enlarge,  or  diminish,  what  belongs  to  the  status 
of  a  British  subject.  It  does  not  refer  to  the  Jury  Act  any 
more  than  any  other  Naturalization  Act  refers  to  the  Jury 
Act.  Those  Acto  of  Parliament  content  themselves  with 
giving  to  parties  the  status  of  British  subjecto,  and  then, 
in  express  terms  adding  to  the  character  of  a  British  sub- 
ject any  disabilities  which  it  may  be  thought  wise  to  add, 
with  regard  to  the  particular  individual.  With  respect 
therefore  to  this  person,  we  cannot  discern  any  intention  in 
the  Act  of  Parliament  to  do  more  or  less  than  to  make  her 
a  British  subject ;  if  that  be  so,  the  whole  question  is  at  an 
end  ;  she  was  not  an  alien  at  the  time  she  was  tried,  but  a 
British  subject,  and  therefore  she  was  not  entitled  to  any 
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1849.        other  than  a  British  jury.     The  Judges  limit  their  view  to 

Rko.  7.        the  construction  of  this  Act  of  Parliament  as  combined  with 

Manning,     previous  Acts,  and  their  construction  is,  that  a  woman  who 

marries  a  British  subject  becomes  a  British  subject  to  all 

intents  and  purposes,  and  therefore  that  this  person  has 

been  properly  tried,  and  there  is  no  ground  for  the  objection. 

Conviction  affirmed. 
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CORAM 

Pollock,  C.  B.,  Rolpe,  B., 

Coleridge,  J.,  Cresswell,  J., 

Platt,  B. 


The  Queen  against  Henry  Harris. 

Case  reserved  by  the  Honourable  Baron  Platt. 

^  1849. 

PLEADING.  Z'Zt'i. 


'^  Henry  Harris  was  convicted  before  me  at  the  last  An  indictment 
Gloucester  assizes,  upon  an  indictment  charging  that  he  5  &  6  Vict.  c. 
upon  his  examination  under  a  fiat  in  bankruptcy  issued  c^min^a' 
against  him  did  not  discover  when  he  disposed  of  certain  bankrupt  that 
real  property  of  which  he  had  been  possessed  with  intent  to  hUexamina. 
defraud  his  creditors.  t'-.^h."-'- 

"The  fiat  issued  on  the  11th  November,  1843.     The  possessed  of  a 

real  estate,  to 

prisoner  at  the  time  of  his  bankruptcy  was  possessed  of  an  wit/'  &c.,  and 
equity  of  redemption  in  land  and  houses  which  he  had  mort-  '^^  time*o*hi» 
fira&red,  and  also  of  land  and  houses  which  were  incumbered.  »*i<*  examina- 

^  ^'  ,  X  1  tion/'&c., 

*'  In  December,  1843,  or  January,  1844,  he  executed  a  "didnotdis- 
deed  dated  the  4th  April,  1842,  purporting  to  convey  on  Sts'^Jd'of,  m- 
that  day  all  his  interest  in  the  above-mentioned  property  tx)  «>g°«<it  and 

,,,*•'  transferred  the 

his  children ;  and,  on  his  examination,  which  began  on  the  said  esute/' 
3rd  January,  1844,  and  ended  on  the  1st  March  of  the  fvcm^g*ih^^^ 
same  year,  he  stated  he  had  disposed  of  his  interest  in  the  the  bankrupt 

^  *  had  disposed  of, 

property  on  the  day  on  which  that  deed  bore  date.  assigned,  or 

"  The  indictment,  after  stating  the  trading,  petitioning  Sd^estaL,  &c. 

Held  insuffi- 
cient. 
Qy.     Whether  an  indictment  under  the  same  statute,  charging  that  the  bankrupt  **  sub- 
mitted himself  to  be  examined,''  &c.,  and  **  that  at  the  time  of  his  said  examination,"  Ike, 
sufficient  I J  alleges  that  the  bankrupt  was  examined. 
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1849.        creditor''8  debt,  act  of  bankruptcy,  the  fiat,  and  the  adju- 
Reo.  V,       dication  of  bankruptcy  under  it,  proceeded  thus : — 
Harris.  "And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

do  further  present  that  the  said  Henry  Harris,  late  of  the 
city  and  county  of  Bristol,  shoemaker,  dealer  and  chapman, 
afterwards  and  within  the  time  limited  by  law  in  that 
behalf,  to  wit,  on  the  day  and  year  last  aforesaid,  at  the 
city  and  county  of  Bristol  aforesaid,  surrendered  himself  to 
the  said  district  court  authorized  to  act  in  the  prosecution 
of  the  said  fiat,  and  was  then  and  there,  as  last  aforesaid, 
duly  sworn  before  the  said  Richard  Stephenson,  he  the 
said  Richard  Stephenson  acting  as  such  commissioner, 
having  then  and  there  lawful  and  competent  authority  to 
administer  the  said  oath,  and  duly  submitted  himself  to  be 
examined  before  the  said  court.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present  that  the  said 
Henry  Harris,  at  the  time  of  his  said  examination,  to  wit, 
on  the  day  and  year  last  aforesaid,  was  possessed  of  a  certain 
real  estate,  to  wit,  all  that  plot,  piece,  or  parcel  of  ground, 
hereditaments,  and  premises  situate  in  the  parish  of  Christ- 
church,  in  the  said  county  of  Monmouth,  &c.,  &c.  (de- 
scribing the  real  property),  and  then  charged  that  the  pri* 
soner  at  the  time  of  his  said  examination,  and  bein^  so. 
sworn  as  aforesaid,  then  and  there  feloniously  did  not  dis- 
cover when  he  disposed  of,  assigned,  and  transferred  the 
said  real  estate  of  him,  the  prisoner,  being  such  bankrupt 
as  aforesaid,  the  same  not  having  really  and  bond  fide  before 
then  and  before  the  time  last  aforesaid  been  sold  and  dis- 
posed of  in  the  way  of  the  trade  of  the  said  prisoner,  or  laid 
out  in  the  ordinary  expense  of  the  family  of  the  said  prisoner, 
with  intent  then  and  thereby  to  defraud  the  creditors  of 
the  said  prisoner,  against  the  form,  &c.,  &c. 

**  HuddUston  (with  him  M^'Mahon)  moved  to  quash  the 
indictment^  and^  after  the  conviction  in  arrest  of  judgment, 
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contended  (a)  that  the  indictment  should  have  contained        1849. 
two  distinct  allegations.  RioT^T 

**  Ist.  That  the  prisoner  was  examined.  Haeais. 

**  2nd.  That  the  prisoner  had,  in  fact,  disposed  of  the  real 
property ;  and  that  the  absence  of  either  of  those  allegations 
rendered  it  Substantially  defective.  At  the  close  of  the  case 
for  the  prosecution  he  also  contended  (a)  that  the  indict* 
ment  was  misconceived,  for  that  the  prisoner  had  on  his 
examination  stated  a  time  at  which  he  alleged  he  had  dis- 
posed of  the  property.  I  overruled  the  first  and  second 
objections;  and,  as  to  the  second  objection  (a),  held  that  if 
the  prisoner,  on  his  examination,  falsely,  and  with  intent  to 
defraud  his  creditors,  swore  that  he  had  conveyed  the  pro- 
perty to  his  children  on  the  4th  April,  1842,  he  did  not 
discover  it  within  the  meaning  of  the  Act  (ft). 


(«)  The  cue*  as  originally  rabmitted  to  the  Jadgei  in  Easter  Term,  itated, 
**  Hnddkston  dewwrrid,  and  thereupon  contended,"  in  lien  of  the  words  now 
ftanding  before  the  word  "  that,"  and  the  words  '*also  contended,"  in  the 
prasent  case  were  snbstitated  for  the  words  *'  ftirther  contended,"  and  the 
words  *'  first  and  second  objection,  and  as  to  the  second  obfjection,"  were  snb« 
ititoted  for  "demurrer  and."  When  this  case  so  stated  came  before  this 
Coort,  in  Easter  Term,  before  Wilde,  C.  J.,  Alderson,  B.,  Wightman,  J., 
Crseswell,  J.,  and  Piatt,  B., 

Hmddlnton  (with  him,  M*Maho%)  appeared  for  the  prisoner.  (Wilde, 
C.  J.,  "  What  authority  have  we  to  hear  yon  in  this  case  ?  You  can  hardly 
eall  a  case  reserved  which  has  been  determined  upon  demurrer.")  The 
demurrer  was  withdrawn.  (Wildk,  C.  J. — Our  judgment  must  be  upon  the 
esse  which  states  that  the  demurrer  was  determined.) 

It  was  then  ordered  that  the  case  should  stand  over. 

The  case  was  again,  in  Trin.  T.,  brought  before  this  Court,  composed  of 
Lord  Denman,  C.  J.,  Parke,  B.,  Patteson,  Coltman,  and  Williams,  JJ., 
when  it  was  sent  back  to  be  restated ;  Lord  Denman,  C*  J.,  observing, 
"  I  have  a  great  objection  to  any  alteration  in  the  statement  of  facts,  and  I 
hope  such  a  circumstance  will  not  take  place  again." 

Reg.  V.  /««M  Appleton,^  Vaughan  (before  the  same  Court)  stated  that  this 
case  was  open  to  the  same  objection  as  Beg.  v.  Harrie ;  it  came  before  the 
Court  upon  a  demurrer  to  a  plea  of  autrrfoU  Mcquit, 

Lord  Denman,  C.J. — "It  has  already  been  decided  that  the  Courts  have  not 
the  power  to  reserve  a  question  in  this  way." 

(6)  5  &6  Vict.  c.  122,8.32. 


Harris. 
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1849.  ^^The  case  went  to  the  jury,  and  the  prisoner  was  eon- 

Reo.  V.  victed  on  the  merits.  But  I  may  have  been  mistaken  in 
overruling  the  two  objections  raised  by  counsel,  and  the 
success  of  any  one  of  them  would  have  defeated  the  prose- 
cution. 

*^  I  have  thought  it  more  safe  to  reserve  them  for  fur- 
ther discussion,  and  submit  them  to  the  consideration  of 
the  Judges. 

"T.  J.  Platt.'^ 

Huddleston,  for  the  prisoner.  This  was  an  indictment 
under  the  stat.  5  &  6  Vict.  c.  122,  s.  32  (a),  which  section, 
amongst  other  matters,  enacts,  ^^  That  any  person  who  shall 
be  adjudged  a  bankrupt,  and  who  upon  such  examination 

(a)  And  be  it  enacted,  That  if  any  person  adjudged  bankrupt  after  the  com- 
menoement  of  this  Act  shall  not,  upon  the  day  limited  for  the  surrender  of 
such  bankrupt,  and  before  three  of  the  clock  of  such  day,  or  at  the  hour  and 
upon  the  day  allowed  him  for  finishing  bis  examination  after  notice  thereof  in 
writing  to  be  left  at  his  usual  or  last  known  place  of  abode  or  business  of  sodi 
person,  or  personal  notice  in  case  such  person  be  then  in  prison,  and  notice  gives 
in  the  London  Gazette  of  the  issuing  of  the  fiat,  and  of  the  sittings  of  the  Court 
authorized  to  act  in  the  prosecution  of  the  fiat  against  him,  surrender  himself 
to  such  Court,  and  sign  or  subscribe  such  surrender,  and  submit  to  be  ex- 
amined before  such  Court  from  time  to  time  upon  oath ;  or  if  any  such  bankrupt 
upon  such  examination  shall  not  discover  all  his  real  and  personal  estate,  and 
how  and  to  whom,  upon  what  consideration  and  when  he  disposed  of,  assigned, 
or  transferred  any  such  estate,  and  all  books,  papers,  and  writings  relating 
thereunto  (except  such  part  as  shall  have  been  really  and  bond  fide  before 
sold  or  disposed  of  in  the  way  of  his  trade,  or  laid  out  in  the  ordinary  expense 
of  his  family) ;  or  if  any  such  bankrupt  shall  not  upon  such  examination 
deliver  up  to  the  said  Court  all  such  part  of  such  estate,  and  all  books,  papers, 
and  writings  relating  thereunto  as  shaU  be  in  his  possession,  custody,  or 
power,  (except  the  necessary  wearing  apparel  of  himself,  his  wife,  and  chil- 
dren,) or  if  such  bankrupt  shall  remove,  conceal,  or  embezzle  any  part  of  such 
estate  to  the  value  of  ten  pounds  or  upwards,  or  any  books  of  account,  papers, 
or  writings  relating  thereto,  with  intent  to  defraud  his  creditors,  every  such 
bankrupt  shall  be  deemed  guilty  of  felony,  and  be  liable  to  be  transported  for 
life,  or  for  such  term  not  less  than  seven  years  as  the  Court  before  which  be 
shall  be  convicted  shall  adjudge,  or  shall  be  liable  to  be  imprisoned  with  or 
without  hard  labour  in  any  common  gaol,  penitentiary  house  or  house  of  cor- 
rection, for  any  terra  not  exceeding  seven  years. 
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Harris. 


(as  is  therein  mentioned)  shall  not  discover  all  his  real  and  1849. 
perscMial  estate,  and  how,  and  to  whom,  and  upon  what  con-  ~  rbo.  v, 
sideration,  and  when  he  disposed  of,  assigned  or  transferred 
any  of  such  estate,  shall  be  guilty  of  felony.''"  It  was  im- 
portant to  look  to  the  first  part  of  that  section  to  ascertain 
the  meaning  of  the  word  *^such  :^  it  is  there  enacted,  that  if 
any  person  adjudged  a  bankrupt  shall  not  at  certain  times, 
limited  for  the  surrender  of  the  bankrupt,  and  after  certain 
notices,  surrender  himself,  and  submit  to  be  examined  before 
such  Court  from  time  to  time  upon  oath  ;  or  if  upon  such 
examination,  &c.,  he  should  fail  to  discover  his  real  estate, 
he  was  then  liable.  There  were  two  objections  to  this 
indictment. — First,  that  it  is  nowhere  stated  upon  the  face 
of  the  indictment  that  there  was  at  any  time  an  exami- 
nation. The  words  in  the  indictment  are,  ^^  at  the  time  of 
his  examination  he  did  not  discover  ""^ — and  the  only  allega- 
tion is  that  on  the  day,  &e.,  he  surrendered  himself  to  the 
District  Court,  and  was  then  and  there  duly  sworn,  and  sub- 
mitted himself  to  be  examined  ;  but  it  nowhere  states  that  he 
was  examined.  At  the  trial  it  was  sought  to  get  rid  of  the 
objection  by  getting  rid  of  the  word  "  said''" — *'*'  of  his  said 
examination.""  He  apprehended  that  word  was  important 
and  ought  not  to  be  rejected ;  if  so,  looking  back  from  the 
word  '^  said  "  the  Court  would  find  that  no  examination 
was  previously  stated  :  that  ^*  he  submitted  to  be  examined,*" 
is  clearly  not  an  allegation  that  he  was  examined ;  that 
would  appear  to  be  completely  decided  by  JRex  v.  Page  (a), 
which  was  a  case  upon  the  stat.  5  Geo.  II.  c.  30,  s.  1 ;  that 
statute  contains  precisely  the  same  words  as  the  statute 
upon  which  this  indictment  was  founded.  There  it  was 
held,  that  when  a  bankrupt  refused  to  answer  any  ques- 
tions put  to  him,  it  was  not  such  an  examination 
as  was  necessary,  in  order  to  render  the  party  sub- 
ject to  the  charge  of  felony  within   the   statute.     That 

(a)  1  Bro.  &  Bing.  308;  S.  C.  7  Price,  616;  3  Moore,  656. 
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1849.  case  therefore  shews  a  clear  distinction  between  a  submit- 
Rko.  v.  ting  to  be  examined  and  an  examination;  the  distinction  is 
^^•"■-  also  evident  from  the  words  of  this  statute.  [Pollock^  C.  B. 
— Your  argument  is  that  he  was  sworn ;  but  it  does  not 
appear  that  any  question  was  put  to  him :  was  he  therefore 
under  such  circumstances  bound  to  state  these  matters!] 
That  is  precisely  the  question.  IPoUock^  B. — If  the  ques- 
tion is  put  to  him,  whether  he  has  any  estate !  and  he  says 
No, — ^that  is  an  examination.]  A  bankrupt  is  not  like  an 
insolvent :  an  insolvent  has  to  prepare  his  schedule,  and  he 
is  bound  to  disclose  all  his  estate  upon  the  face  of  it ;  not 
so  with  a  bankrupt,  the  disclosures  in  his  case  are  to  be  the 
result  of  the  questions  which  may  be  put  to  him;  this  was 
apparent  from  the  form  of  the  oath  administered  to  him. 
[Coleridge^  J. — Does  the  statute  give  the  form  of  the  oath!] 
It  appeared  not,  he  had  not  been  able  to  find  anything  of 
the  sort.  There  were  thirty  days  between  the  examinations, 
and  it  did  not  appear  that  the  prisoner  underwent  the  last 
examination  at  all.  Rex  v.  Walters  (a),  was  an  indictment 
for  the  same  sort  of  offence  as  that  for  which  the  present 
party  is  indicted.  At  the  trial  of  that  case  it  appeared 
that  the  final  examination  of  the  bankrupt  had  never  been 
completed,  and  that  it  was  adjourned riiitf  die  ;  and  Park,  J., 
in  giving  judgment,  says,  ^^  Even  if  the  prisoner  had  con- 
cealed these  books  ^  [which  he  was  charged  with  concealing, 
but  which  was  not  proved],  '*I  am  of  opinion  that  he  is  not 
indictable  till  after  he  has  concluded  his  last  examination ; 
till  then  he  has  a  locus  pcenitentiiB.  How  do  we  know  that 
when  he  goes  to  complete  his  last  examination,  he  will  not 
deliver  up  all  his  books  correctly !  The  prisoner  must  be 
acquitted.*'  Here  it  says,  at  the  time  of  his  examination 
he  did  not  discover, — which  examination!  It  does  not 
appear  that  he  had  passed  his  last  examination  :  and  if  he 

(a)  5  C.  &  P.  138. 
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had  not  he  was  not  indictable,  upon  the  authority  of  Rex  v.  1849. 
Waliers.  He  may  have  undergone  no  other  examination  rbo.  v. 
than  thatof  having  been  simply  asked,  Are  you  the  bankrupt !  ^^""• 
to  which  he  may  have  answered.  No.  No  further  question 
may  have  been  put  to  him,  and  upon  this,  for  all  that 
afipeBiB,  he  may  have  been  indicted.  Again,  the  words  of 
the  Act  are  *'upon  the  examination;^  in  the  indictment  the 
all^pition  is  *'  at  the  time  of  the  examination ;  ^  that  is  not 
equivalent  to  the  word  ^^  upon :  ^  for  this  he  was  not  with- 
out authority.  In  Reg.  v.  Bartttohmew  (a),  which  was  an 
indictment  for  perjury,  the  indictment  merely  stated,  that 
^at  the  time  the  said  C.  B.  swore  as  aforesaid,  it  was 
material  and  necessary  for  the  said  T.  S.  so  being  such 
Justice  as  aforesaid,  to  inquire,"  &c. ;  and  it  was  objected, 
in  arrest  of  judgment,  that  the  averment  of  materiality  con- 
tained in  the  indictment  was  insufficient,  and  Alderson^  B., 
in  giving  judgment,  after  conferring  with  the  other  learned 
Jud^^,  says,  ^^It  is  not  stated  that  it  was  a  material 
and  necessary  question  in  the  inquiry  before  the  said 
T.  S.,  to  which  you  gave  the  false  and  corrupt  answer,^  &c.; 
and  the  judgment  was  therefore  arrested.  The  words  there 
used  were  the  same  as  they  are  here ;  the  allegation  **  at 
the  time  ^  does  not  point  to  the  occasion,  but  merely  to  the 
period ;  he  also  referred  to  Rex  v.  Stevens  (ft). 

The  second  objection  is,  that  upon  the  face  of  the  indict- 
ment the  allegation  that  he  had  disposed  of  his  property 
is  repugnant.  It  is  alleged  that,  at  the  time  of  his  said 
examination,  he  was  possessed  of  a  certain  real  estate ;  and 
that  at  the  time,  &c.,  he  did  not  discover  when  he  disposed 
of  it :  it  does  not  state  that  he  had  disposed  of  his  estate ; 
this  certainly  should  have  been  stated,  in  order  to  render 
the  indictment  sensible;  as  it  stands  it  is  perfectly  in- 
sensible.    In  Haw.  P.  C.  (c),  it  is  said  ^Hhat  it  is  a  certain 

^       (a)  1  C.  &  K.  366.  {b)  5  B.  &  C.  246. 

(e)  Book  2,  c.  25,  t.  62,  8th  ed.  bf  Curwood. 
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1 849.  rule,  that  where  one  material  part  of  an  indictment  is  repug- 
Reg.  r!  nant  to  another,  the  whole  is  void;  for  the  law  will  not 
admit  of  such  nonsense  and  absurdities  in  legal  proceedings, 
which,  if  suffered,  would  soon  introduce  barbarism  and 
confusion.  Also  it  takes  off  much  from  the  credit  of  an 
indictment,  that  those  by  whom  it  is  found  have  contra- 
dicted themselves."  He  also  referred  to  Com.  Dig.  (a)  ; 
Stark.  Cr.  PI.  (h) ;  and  Haw.  P.  C.  (c).  [Pollock,  C.  B.— 
It  is  consistent  with  this  declaration,  that  when  he  came 
before  the  commissioners  to  be  examined,  he  took  the  oath 
and  declined  to  answer  a  single  question ;  or  that  the 
party  may  not  have  been  sufficiently  examined.]  That  is 
the  third  objection.  [CressweU,  J. — He  may  have  been 
asked  how  he  disposed  of  his  property  ;  and  if  he  never  had 
the  property,  how  could  he  answer  the  question?] 

W.  H,  Cooke,  contra. — It  would  be  enough  for  him  to 
satisfy  the  Court  that  in  this  indictment  sufficient  was 
stated  to  make  known  to  the  person  indicted  the  offence 
with  which  he  was  charged.  If  an  offence  is  so  stated  that 
a  person  of  ordinary  understanding  may  know  the  offence 
with  which  he  is  indicted,  that  is  sufficient.  The  present  is 
the  form  which  appears  to  have  been  in  use  from  the  re- 
motest times.  In  the  case  of  Rex  v.  Page  (d),  as  reported 
in  Moore,  and  also  in  Price,  the  form  of  the  indictment  is 
not  given.  In  Hex  v.  Bullock  («),  the  form  of  the  indictment 
seems  to  have  been  the  same  as  in  the  present  case  ;  and 
there  no  objection  was  taken  that  there  was  no  special 
averment  that  the  party  was  a  bankrupt.  [Pollock,  C.  B. 
— That  was  upon  a  different  statute.]  The  statutes  are  in 
nowise  altered.  [Pollock,  C.  B. — Bullock  was  charged 
with    concealing.]      All     that    the    statute    imposes     is 

(a)  Indictment,  (6  3).  (b)  p.  234. 

(c)  Book  1,  c.  C4.  8.  39,  in  the  2nd  vo\.  of  edits,  of  1787  and  1795. 

(d)  3  Moore,  65f> ;  7  Price,  616. 

(e)  1  Taunt.  71 ;  S.  C,  2  Leach,  C.  C.  996. 
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eoDtained    in    the    present    indictment.       The    statute        1849. 
requires  that  the  bankrupt  shall  surrender  and  submit  to        Rkg,  v. 
be  examined;   and  if  upon  such   examination  shall   not 
discover,  &c.     The   indictment   alleges  that   he   surren- 
dered himself  to  the  Court,  and  was  duly  sworn  before  the 
commissioner,  and  duly  submitted  himself  to  be  examined ; 
and  that  at  the  time  of  his  examination,  &c. — what  does 
that  mean  but  that  he  was  duly  examined !    As  to  the 
point  that  it  does  not  appear  that  he  underwent  his  final 
examination,  the  examinations  are  in  law  all  one  examina- 
tion, and  only  adjourned  from  time  to  time.     In  the  form 
of  plea,  in  Chit.  Jr.  (a),  of  the  defendant'^s  bankruptcy  after 
action  brought,  which  is  pleaded  upon  the  same  statute, 
there  is  no  averment  that  the  defendant  ever  was  exa- 
mined ;  it  merely  avers  that  the  defendant  submitted  him- 
self to  be  examined,  and  upon  such  his  examination  made  a 
fiill  disclosure,  &c.     He  thought  however  the  question  was 
settled  by  Rex  v.  Aylett  (b).     He  could  discover  no  differ- 
ence between  that  case  and  the  present.     That  was  an  in- 
dictment for  perjury,  upon  the  bearing  of  a  complaint  before 
Lord  Thurlow;  and  it  was  objected  that  the  indictment 
stated  the  perjury  to  have  been  committed  at  and  upon  the 
hearing  of  the  said  complaint^  without  averring  in  direct  and 
positive  terms  that  the  complaint  was  heard.     And  further, 
that  the  indictment  only  stated  ^^  on  the  hearing  of  the  said 
complaint  upon  his  oath  aforesaid  before  the  Lord  Chan- 
cellor r  by  which  it  appeared  that  the  Lord  Chancellor  had 
administered  the  oath,  but  not  that  he  had  heard  the  com- 
plaint.    And  Lord  Mansfield,  in  giving  judgment,  said,  in 
reference  to  the  indictment,  ^'  If  words  can  make  a  pro- 
position clear,  they  are   here  used.      This  complaint,  as 
averred,  was  made  to  the  Lord  Chancellor,  and  the  defendant 

(a)  By  Peanon,  p.  258. 

{b)  1  T.  R.  63 ;  lee  objection  1 ,  p.  66 ;  Judgment  of  Lord  Mansfield, 
C.  J.,  p.  69. 
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1849.  appeared  before  him  to  be  examined  touching  the  said 
Rio.  «.  complaint  then  and  there  to  be  heard.  On  the  hearing  of  the 
complaint  before  the  said  Lord  Thurlow^  a  question  arose 
which  is  stated  to  be  a  material  question.  Then  it  goes  on 
to  state  that,  at  and  tgnm  the  hearing  of  the  said  complaint^ 
the  defendant  appeared  and  was  sworn  before  the  said  Lord 
Thurlow,  who  had  a  sufficient  authority  to  administer  an 
oath.  Then  it  repeats  that,  at  and  upon  the  hearing  of  the 
said  complaint  before  the  said  Lord  ITiurlow^  the  defendant 
deposed,  &c.  I  protest  I  cannot  comprehend  words  more 
expressive.^  Here  the  indictment  avers,  that  the  man 
having  been  duly  adjudged  a  bankrupt  was  required  to  come 
and  surrender  at  a  proper  time.  It  then  goes  on  to  say, 
that  he  did  surrender  himself,  that  he  was  duly  sworn,  and 
that  he  did  submit  himself  to  be  examined.  The  submis- 
sion to  be  examined  was  in  fact  an  examination.  [PoUochy 
C.  B. — If  I  submit  a  schedule,  and  am  asked  if  it  be  correct, 
and  I  say  Yes ;  that  is  an  examination  ;  and  the  question 
is, — ^is  it  necessary  to  aver  that  in  the  indictment  ?  Platty  B . 
— There  must  have  been  an  examination  to  which  he  sub- 
mitted. Cresswellj  J. — Do  I  understand  you  to  state  that 
submitting  to  examination  necessarily  imports  an  examina- 
tion !]  Not  so ;  because  in  practice  the  bankrupt  frequently 
is  not  examined  at  all ;  but  he  is  there  to  undergo  the  pro- 
cess, if  there  be  any  person  to  examine  him.  [CressweU^ 
J. — Do  you  say  that  the  words  ^^his  said*^  are  equivalent 
to  **  such,^  so  that  it  would  read,  at  the  time  of  such  exa- 
mination, &c.  CoUridgCy  J. — Supposing  the  bankrupt  to 
submit  and  to  take  the  oath,  and  no  question  to  be  put  to 
him,  can  he  then  commit  the  crime  of  perjury !]  Yes ;  he 
may  be  simply  sworn  as  to  his  schedule.  [^Coleridge,  J. — 
Supposing  him  to  commit  the  crime  by  swearing  to  the 
schedule,  whether  it  be  the  one  or  the  other,  should  it  not 
be  alleged !]  He  submitted  that,  here,  the  alleg^ion  was 
sufficient  if  any  force  whatever  was  to  be  given  to  the  woi-ds 
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"  at  the  time  of  the  said  examination."'  [Pollock,  C.  B. —  1849. 
Yoa  have  not  met  the  difficulty  I  alluded  to :  it  was  this :  Req.w, 
— It  is  quite  consistent  with  this  indictment  that  he  may  Haeeis. 
have  appeared  and  been  sworn,  and  asked  touching  certain 
matters ;  the  whole  of  the  day  may  have  passed  in  answer- 
ing questiona  touching  his  stock-in-trade,  and  no  person 
may  have  asked  him  about  his  real  estate  at  all.]  He  sub- 
mitted that  was  a  matter  of  evidence.  When  is  the  bank- 
rapt  to  answer  the  question  except  when  he  is  examined ! 
If  it  should  turn  out  in  evidence  that  he  was  not  examined 
on  that  point,  it  would  be  a  matter  to  submit  to  the  jury. 
{^PoUock^  C.  B. — The  objection  is,  that  every  part  of  the 
indictment  may  be  true,  and  yet  the  prisoner  may  be  inno- 
eent.]  ^^  At  the  time  of  the  examination,"'  means,  at  the 
time  of  the  whole  of  the  examination.  [Pollock^  C.  B. — 
That  is  so.  Can  a  man  who  goes  to  be  examined  and 
is  asked  no  question,  and  says  nothing  of  his  estate,  be 
convicted  of  felony!  Does  he  commit  a  felony  because 
he  does  not  disclose!  I  am  not  aware  that  the  oath  is 
that  he  shaU  disclose  all  his  effects.]  The  statute  says 
that  the  party  must  submit  to  be  examined  upon  oath, 
and  if  upon  examination  he  shall  not  discover,  &:c.,  the 
oeceflsary  inference  therefore  is,  that  he  must  disclose; 
and  it  must  be  presumed,  that  under  the  32nd  sect,  of  the 
statute,  he  was  examined  according  to  a  certain  form. 
[Pollock^  C.  B. — The  oath  tendered  is  that  he  wiU  tell 
the  truth.  The  words  of  the  statute,  ^^  if  he  shall  not 
discover,"^  mean,  if  he  shall  not  discover  upon  questions 
being  put  to  him.  I  am  not  prepared  to  say  that  this  was 
a  felony.  The  question  really  is,  whether  "  upon''  does  not 
mean,  at  the  time  of,  examination,  that  is,  examination  as  to 
that  particular  matter.]  '^  At  the  time  of  his  examination  **"  is 
equivalent  to  ^Muring  his  examination,^^ and  would  not  that  be 
enough  to  show  that  he  was  examined !  [Pollock^  C.  B. 
— No.  The  indictment  mast  charge  that  which  is  a  crime : 
Vol.  I.  p 
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1849.  it  is  not  sufficient  to  charge  that  which  may  be  made  a 
Reg.  ».  crime  by  evidence.  '*  At  the  time  of  his  being  examined  *** 
does  not  import  tliat  he  was  examined  upon  that  point.  I  do 
not  stat«  this  as  my  opinion,  but  merely  point  it  out  to  you 
as  the  objection  you  have  to  contend  with.  Coleridge^  J. 
— The  word  in  the  statute  is  *^  discover."  It  may  be  a 
question  whether  the  bankrupt  is  not  bound  to  discover  all 
his  estate  in  the  course  of  his  examination,  without  being 
asked  as  to  such  particular  matter.  In  the  note  to  Rus- 
sel  {a)f  eited  from  Lord  Henley,  who  is  supposed  to  have 
been  the  drawer  of  the  statute,  I  find  it  said,  **  There  is  an 
inaccuracy  in  this  clause  (ft),  which  should  be  remedied  on  a 
future  revision  of  the  law :  it  has  omitted  the  words  ^^  in 
case  of  any  default  or  wilful  omission.""^]  He  would  submit 
that,  by  the  statute,  a  duty  was  cast  upon  the  bankrupt 
to  disclose  the  nature  of  all  his  estate,  and  that  it  was 
not  necessary  for  a  creditor  to  attend,  and  examine  him 
upon  the  matter.  The  Court  would  adopt  the  sensible 
construction  of  this  indictment :  Wright's  case  (c).  Could 
the  Court  read  this  indictment  without  saying  that  it  im- 
ported that  the  prisoner  underwent  some  examination,  and 
at  the  time  of  such  examination  did  not  disclose  his  real 
estate!  He  referred  to  Rex  v.  Somerton  (rf).  As  to  the 
second  objection,  that  the  indictment  was  repugnant ;- — the 
indictment  averred  that  at  the  time  of  the  examination  the 
prisoner  was  possessed  of  a  certain  real  estate,  &c.  The 
facts  of  the  case  were  these.  [Cresswell^  J. — We  cannot 
here  go  into  the  facts  :  you  may  suppose  this  to  be  a  ques- 
tion before  a  Court  of  Eri'or.]  He  was  only  supposing 
a  state  of  facts  which  would  show  that  the  prisoner  was 
guilty  of  the  offence .  [  CresswelL,  J. — A nd  may  you  not  sup- 
pose a  case  in  which  he  would  not  have  been  guilty  under  this 

(a)  Vol.  II.  p.  228,  note  (a). 

(b)  This  refers  to  8.  112  of  tUt.  6  Geo.  IV.  c.  16. 

(c)  3  Nev.  &  M.  900.  {d)  7  B.  &  C.  465. 
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indicUnent !    If  he  had  never  transferred  the  property  would        1 849. 
he  have  been  guilty  under  this  indictment  ?]    No.  [  Cresswell^       Rio.  •! 
J. — ^Then  you  do  not  aver  tliat  he  ever  did  transfer.   You  do       HAaais. 
not  show  that  he  had  the  power  to  transfer ;  for  you  do  not 
show  that  he  ever  had  the  property.     Coleridge^  J. — The 
presumption  is,  that  he  never  did  dispose  of  it.] 

P0LLOCK9  C.  B. — We  are  all  of  opinion  that  it  is  impossi- 
ble to  get  over  that  objection  (a),  the  prisoner  must  there- 
fore be  discharged  (ft). 


(c)  No  dedfioo  wu  given  on  the  other  point,  "  that  the  indictment  should 
have  contained  a  distinct  allegation  that  the  prisoner  was  examined.'' 
(k)  No  aentence  had  been  passed,  bat  the  prisoner  stiU  remained  in  custody. 
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CORAM 

Pollock,  C.  H.,  Patteson,  J., 

Pakke,  B.,  Wightman,  J., 

Talfourd,  J. 

IN  THE  EXCHEQUER  CHAMBER. 


1849. 

November  20. 

On  ao  indict- 
ment for  for- 
gery,  it  com- 
mon law,  it  is 
not  necessary 
to  prove  that 
the  party  charg- 
ed was  in  cus- 
tody before  the 
time  of  the 
trial,  in  order 
to  give  jurisdic- 
lion  under  the 
statute  11  Geo. 
IV.  &  1  Wm. 
IV.  c.  66,  8.24. 
It  will  suffi- 
ciently appear 
by  the  caption. 
A  verdict,  in 
such  case,  of 
*•  Guilty  of 
/orginfft  i^t 
there  it  no  evt- 
dence  qfitt 
having  been 
done  within  the 
juriediction  qf 
the  Court,** 
amounts  to  a 
conviction. 


(« 


ifc 


The  Quebn'  against  Henry  Smithies. 

FORGERY. 

''  1  St.  Forging  a  consent  to  act  as  next  friend  in  Chancer}'. 
2nd.  Uttering  the  same,  with  intent  to  defraud. 
The  prisoner  was  not  shown  to  have  been  in  custody,  till 
the  time  when  the  trial  began.  The  jury  found  as  to  the 
first  count  that  he  was  guilty  of  forging,  but  that  there 
was  no  evidence  of  its  having  been  done  within  the  jurisdic- 
tion of  the  Court. 

"As  to  the  2nd,  Guilty. 

''  The  questions  are  : 

"  Ist.  Was  the  prisoner  indicted,  when  he  was  in  custody, 
within  the  11  Geo.  IV.  &  1  Will.  IV.  c.  66,  s.  24  (a), 
he  not  being  shown  to  be  in  custody  till  the  time  of  the 
trial?  Knot, 

(a)  '*  And  be  it  enacted,  That  if  any  person  shall  commit  any  offence  against 
this  Act,  or  shall  commit  any  offence  uf  forging  or  altering  any  matter  what- 
soever, or  of  offering,  uttering,  disposing  of,  or  putting  off  any  matter  what- 
soever, knowing  the  same  to  be  forged  or  altered,  whether  the  offence  in  any 
such  case  shaU  be  indictable  at  common  law,  or  by  virtue  of  any  statnte, 
dec.  the  offence  of  every  such  offender  may  be  dealt  with,  indicted,  tried,  and 
punished,  and  laid  and  charged  to  have  been  committed  in  any  county  or 
place  in  which  he  shall  be  apprehended  or  be  in  custody,  as  if  his  offence 
had  been  actually  committed  in  that  county  or  place.*'  The  clause  then 
proceeds  to  enact  that  accessaries  in  felony  and  aiders  and  abettors  in  misde- 
meanors may  be  tried,  &c.,  **  in  any  county  or  place  in  which  the  principal 
offender  may  be  tried.*' 


Smith  !■•. 
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^^  2nd.  Is  the  uttering  of  a  forged  instrument,  with  intent        1849. 

to  defraud,  where  the  forging  is  a  misdemeanor  at  common        R10.T. 

law,  a  misdemeanor!      See   Reg.  v.    Boult^  2  C.  &   K. 

604  (a). 

-  VV.  Erle." 

Keating^  Q.  C,  appeared  for  the  defendant,  and  stated 
the  case.  [^Parhe^  B. — This  point  has  been  already 
decided.]  Yes,  it  was  decided  in  Reg.  v.  Whiley  (/»),  that 
^^an  indictment  for  bigamy,  found  in  a  different  county 
from  that  where  the  offence  was  committed,  must  allege 
that  the  prisoner  was  in  custody  at  the  time  of  the  finding 
the  inquisition  in  the  county  of  the  finding."  [ParAe,  B. 
— It  was  really  just  the  reverse,  the  case  as  reported  in 
Moo.  C.  C,  is  incorrect ;  it  is  correctly  reported  in  C  & 
K.  (c).]  Another  point  was,  that  it  appeared  that  the  jury 
did  not,  upon  the  count  for  forging,  find  the  defendant  guilty 
of  the  offence  as  laid  in  the  indictment.  [^Parhe^  B. — That 
is  immaterial ;  it  was  only  because  they  could  not  find  where 
he  forged.]  It  is  then  a  special  verdict.  [PorAc,  B. — No, 
it  amounts  to  a  conviction  ;  the  prisoner  was  found  guilty, 
and  the  only  question  was  whether  the  Court  had  juris- 
diction, it  not  appearing  that  he  was  previously  in 
custody.] 

The  Court  being  all  of  the  same  opinion. 

Conviction  afHrmed. 

(a)  In  Reg.  ▼.  Boii//,  2  C.  &  K.  604,  referred  to  in  the  case,  the  marginal 
note  is,  "  The  forgery  of  a  railway  i)as8  to  allow  the  bearer  to  pass  free  on  a 
railway  is  a  forgery  at  common  law,  but  the  uttering  of  it  per  te  is  not  a 
misdemeanor,"  &c.  To  make  it  an  offence,  some  fraud  must  be  actually  per- 
petrated by  it.     This  point,  in  the  present  case,  was  not  argued. 

(A)  2  Moo.  C.  C.  186. 

(c)  Vol.  I.  p.  150.  **  If  an  indictment  for  bigamy  be  tried  at  the  same 
usizes  at  which  the  bill  is  found,  it  will  sufficiently  appear  by  the  caption  of 
the  indictment  that  the  party  is  in  custody  in  the  county,  so  as  to  give  the 
Court  jurisdiction  under  the  statute  9  Geo.  lY.  c.  M,  s  22  ;  and  there  need 
not  in  that  case  be  any  averment  in  the  indictment  as  to  the  custody." 
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The  Queen  against  William  Marsh, 

IN 

1849.        The  Queen  against  William  Maesh  and  Jambs  Bell  Lord. 


November  20. 


PLEADING. 


An  indictment 


chATging  that         "  YORKSHIRE  Summer  Assizes.  1849. — The  prisoners  were 

.  on,  &c.,  in,    .5.        1-  •  ii»iT  1^ 

&c.,  **  did  no-    indicted  for  attempting  to  defraud  an  Insurance  Company 
^enmflnden-    called  '  The  Agriculturalist  Cattle  Insurance  Company.' 
deavourfnndn"      »» Upon  the  trial,  at  York,  Lord  was  acquitted,  and  Marsh 

lently,  falsely,  1        ..  1      <*<•  1  *    1      •    1. 

and  unlawfully   found  gmlty  upon  the  fifth  count  of  the  indictment.     That 

afSe'^    count  was  as  foUows  :- 

of  money,  to  "  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 

wit,  the  snm  of 

22/.  io«.,  with    further  present  that  the  said  William  Marsh  and  James 

Ih^n^'L^d'tib^  ^^  ^^^^  o»  *«  8*^^  28th  day  of  October,  in  the  year  of 
to  cheat  and      our  Lord  1848,  with  force  and  arms,  at  the  said  parish  of 

defirand  the  said  ,  , 

B.,'»  without  Wadworth,  in  the  said  county  of  York,  did  unlawfully 
mwms  adopted  attempt  and  endeavour  fraudulently,  falsely,  and  unlawfully, 
by  the  prisoner,  to  obtain  from  the  said  'The  Agriculturalist  Cattle  Insur- 

was  held  in-  °  . 

sufficient  after  ancc  Company,  a  large  sum  of  money,  to  wit^  the  sum  of 
oouYiction.         22/.  10*.,  with  intent  thereby  then  and  there  to  cheat  and 

defraud  the  said  *•  The  Agriculturalist  Cattle  Insurance 
Company,^  against  the  form  of  the  statute  in  that  case 
made  and  provided,  and  against  the  peace  of  our  said  lady 
the  Queen,  her  crown  and  dignity. 

'*  The  fraud  complained  of  was  the  making  a  false  claim  in 
the  name  of  Marsh  upon  the  company  in  respect  of  an 
alleged  loss  of  a  horse  of  Marshes  by  disease,  which  had 
been  insured  by  him,  with  other  stock,  by  a  policy  with  the 
company. 

"  The  policy  was  '  between  three  of  the  directors  of  The 
Agriculturalist  Cattle  Insurance  Company,  of  the  one 
part,  and   William    Marsh   of  the   other   part,  and  was 


MlCHABLMAtf    TKKM,    Xlll.    VIGT.  193 

against  the  loes  of  animals  insured  by  death  arising  from        184<9. 
disease  or  accident,  not  fraudulently  or  carelessly  occa-        rm.  v. 
sioned,  except  loss  happening  from  glanders  or  castration,       Marsh. 
by    stock    stolen,    maliciously    or    feloniously    houghed, 
maimed,  slaughtered,  poisoned,  or  injured,  or  destroyed  by 
fire,  or  any  invasion,  foreign  enemy,  or  civil  or  military 
commotion  whatever/ 

^*  Certain  conditions  were  indorsed  upon  the  policy,  and 
amongst  them  the  following  : — *  That  the  illness,  accident, 
or  death  of  an  animal  be  not  caused  by  any  neglect  or 
carelessness  of  the  owner,  or  those  in  his  employ ;  or  by  ill 
treatment,  over  driving,  wilful  poisoning,  racing,  burning, 
glanders,  or  castration;  and  that  no  claims  will  be  paid 
unless  the  carcass  be  seen  by  the  inspector/ 

*^  The  policy  had  no  stamp,  and  it  was  contended  for  the 
prisoners  that  it  could  not  be  received  in  evidence  without 
a  stamp.  The  objection  was  overruled,  and  it  was  received 
cm  the  ground  that  it  was  one  of  the  instruments  by  which 
it  was  intended  to  effect  the  alleged  fraud. 

^^The  false  claim  was  in  writing  signed  by  Marsh  and 
attested  by  Lord.  Proof  was  given  of  their  handwriting ; 
but  it  was  contended  for  the  prisoner  Marsh,  that  the 
other  prisoner  Lord,  being  the  attesting  witness,  should  be 
called  as  a  witness  for  the  prosecution. 

"  This  objection,  however,  was  also  overruled ;  the  written 
claim  was  received  upon  proof  of  the  handwriting  of  the 
prisoners  without  calling  Lord  as  a  witness. 

"  The  registration  of  the  company  under  the  7  &  8  Vict, 
c.  110,  by  the  title  of  'The  Agriculturalist  Cattle  Insur- 
ance Company,'  dated  1st  September,  1845,  was  put  in 
and  read.  It  appeared  that  the  company  had  a  deed  of 
settlement,  which  was  not  produced. 

"  It  was  contended  for  the  prisoners  that  the  company 
could  not  be  described  as  such,  nor  by  their  name  of  regis- 
tration in  an  indictment. 
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1849.  '^That  their  name  could  only  be  shown  by  the  deed  of 

Reo.  v.       settlement.     That  they  only  became  a  company  under  the 
Marsh.       y  j^  g  yj^^.    ^  j^q^  f^^^  ^.j^^  j^^  ^f  ^j^^  certificate,  and 

the  certificate  was  not  proved. 

^^  These  objections  were  also  overruled.  The  prisoner 
Marsh  being  convicted  upon  the  fifth  count.  A  motion 
was  made  in  arrest  of  judgment,  on  the  ground  that  that 
count  did  not  show  any  ofience  in  law. 

^^  The  questions  for  the  opinion  of  the  Court  are  : — 

^^  1st.  Whether  the  judgment  on  the  fifth  count  ought  to 
be  arrested  ? 

'^  2nd.  And  if  the  Court  thinks  that  it  ought  not,  then, 
Whether  the  objections  taken  at  the  trial,  or  any  of  them, 
ought  to  have  prevailed  (a). 

**  Wm.  Wiohtman.'' 

£lUs^  for  the  prisoner.  The  objection  to  the  fifth 
count  was,  that  it  did  not  show  any  indictable  oflbnce.  It 
stated  an  attempt  to  commit  a  fraud  which  might,  under 
certain  circumstances,  have  been  a  misdemeanor,  but  it 
did  not  show  that  those  circumstances  existed.  It  alleged 
a  cheat,  but  not  such  an  one  as  is  indictable.  Besides,  it 
did  not  show  in  whom  the  property  attempted  to  be 
obtained  was.  The  offence  as  laid  is, — that  he  unlawfully 
attempted  to  obtain  from  the  company  a  large  sum  of 
money,  with  intent  to  cheat  and  defraud  the  said  company. 
To  obtain  from  an  individual  money  with  an  intent  to 
defraud  him  is  not  an  indictable  offence.  [Parke^  B. — 
It  must  be  by  false  pretences.]  And  even  then  the 
indictment  should  set  forth  the  false  pretences ;  for 
this  he  relied  upon  East,  P.  C.  818;  Rex  v.  Wheatly{b)\ 
Rex  v.  Lara  (c) ;  and  Rex  v.  Mason  (d) ;  1  Stark.  C.  P. 

(a)  Judgment  having  been  arrested,  it  became  unnecessary  to  argue  those 
objections. 

(b)  2  Burr.  1125.  (c)  6  T.  R.  56.5.  (d)  2  T.  R.  581. 
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95(a).     Indeed  it  was  very  clear,  because,  unless  the  at-        1849. 
tempt  was  to  commit  a  misdemeanor  there  was  no  crime       ri©.  „.  ~ 
whatever.     The  misdemeanor  must  be  defined  so  as  to       Mamh. 
constitute  a  crime. 

With  respect  to  the  second  point,  he  quoted  Reg.  v. 
Martin  (A)  ;  and  Reg.  v.  Norton  (c),  when  (upon  inquiry, 
no  counsel  iq>pearing  on  the  part  of  the  Crown)  he  was 
stopped  by  the  Court. 

Pollock,  C.  B. — We  think  the  objection  is  well  founded, 
and  that  the  judgment  must  be  arrested. 

(fl)  Where  it  is  said,  "  It  seems  to  be  an  uniTersal  rule,  that,  in  the  de- 
seripCicm  of  aU  crimes  founded  in  fraud,  the  intinimeni  or  m^oiit  t^framd 
wmti  k€  9peei/Ud. 

**  And  this  is  necessary,  becaase  every  fraud  is  not  an  indictable  offence ; 
thus  at  oommon  law,  a  man  who  obtains  money  by  a  mere  naked  lie  is  not 
criminally,  though  he  may  be  civilly,  responsible :  whether  particular  circum- 
staaoea  constitute  an  indictable  fraud  is  a  question  of  law  ;  and  therefore, 
aooording  to  a  fundamental  rule  of  description  in  indictments,  such  circum- 
staacee  must  be  set  out,  in  order  to  show  that  the  fkcts  amount  to  an 
iadietable  oflSnioe.  Hence*  an  indictment  for  cheating,  at  common  law,  can- 
not be  maintained,  unless  some  specific  false  token  be  alleged. 

**  And  under  the  stat.  33  Hen.  VIII.  against  obtaining  money  by  fidse  tokens, 
it  ia  necessary  to  specify  the  particular  tokens  {Res  v.  Jfosoti,  Leach,  487, 
4th  ad.;  2  Stra.  1127)  ;  for  the  statute  is  confined  to  letters  and  tokens  in 
the  name  of  a  third  person  {Reg.  v.  Munoei ;  7  Mod.  316). 

*'  Under  the  statute,  against  obtaining  money  by  false  pretences,  it  is  ne- 
essnry  to  describe  the  fdse  pretences,  because  some  false  pretenoea  are  not 
within  the  statute  "  (2  Burr.  1 127  ;  Mmton'i  ciue,  Leach,  548  ;  Leach,  1^, 
3rd  ed.).  But  now  by  sUt.  7  &  8.Geo.  IV.  c.  29,  s.  53,  it  is  enacted,  "  That 
if  any  person  shaU  by  any  false  pretence  obtain  from  any  other  person  sny 
chattel,  flBoney,  or  valuable  security,  with  intent  to  cheat  or  defraud  any  person 
of  the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanor,"  &c  (and 
Rnss.  &  Ry.  81,  127,  190,  461,  504). 

ib)  8  Ad.  &  E.  481.  (c)  8  C.  &  P.  196. 
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CORAM 


Pollock,  C.  B.,  Wightman,  J., 

Pattbson,  J.,  Platt,  J., 

Talfourd,  J. 


1849.  Thb  Quben  against  Rowland  Oallears. 

TmeMday, 
November  20.     PLEADING. 

In  an  indict- 

ment  for  lar.  **  SHROPSHIRE,  io  Wit. — At  the  General  Quarter  Sessions 

^7hev^n^*  of  the  Peace,  of  our  Sovereign  Lady  the  Queen,  held  at  the 
*ffi^'' "  *  Shire  Hall,  in  Shrewsbury,  in  and  for  the  county  of  Salop, 
description.        on  Monday,  in  the  first  week  after  the  24th  day  of  June, 

to  wit,  the  2nd  day  of  July,  in  the  year  of  our  Lord  1849. 
^'  The  prisoner,  Rowland  Gallears,  was  indicted  for  steal- 
ing, on,  &c.,  at  the  parish  of  Condover,  in  the  county  of 
Salop,  one  ham  of  the  value  of  ten  shillings,  of  the  goods 
and  chattels  of  one  Thomas  Heighway ;  to  which  indictment 
the  prisoner  pleaded  '  Not  Guilty.'  Whereupon  the  evi- 
dence in  support  of  the  prosecution  having  been  adduced, 
it  was  objected,  by  Mr.  Kenealey,  as  counsel  for  the  prisoner, 
that  the  prisoner  could  not  be  convicted  of  felony,  inasmuch 
as  it  did  not  sufficiently  appear  by  the  indictment,  that  the 
article  stolen  was  the  subject  of  larceny ;  it  being  urged,  by 
the  said  counsel,  that  for  anything  that  appeared  on  the 
face  of  the  indictment,  it  might  have  been  the  ham  of  an 
animal  ferts  naiurcB^  a  wild  boar  for  instance,  which  had 
been  stolen. 

"  The  Court  overruled  the  objection,  reserving,  on  the  ap- 
plication of  the  prisoner's  counsel,  the  question  of  law  which 
had  so  arisen  for  the  consideration  of  her  Majesty's  Judges. 
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The  oooDsel  for  the  prisoner  having  addressed  the  jury,  the        1849. 
jury  found  the  prisoner  guilty  of  the  said  offence,  whereupon       Rxo.v. 
the  Ck)urt  sentenced  the  prisoner  to  one  month's  imprison-     Ga-lleaw. 
ment  in  the  House  of  Correction  with  hard  labour,  but 
respited  the  execution  of  such  judgment  until  the  said 
question  had  been  ooneidered  and  decided ;  and  the  Court, 
in  its  discretion,  did  take  a  recognizance  of  bail  of  the 
prisoner  with  sureties  pursuant  to  the  statute. 

''  The  question  as  to  the  sufficiency  of  the  indictment  is 
therefore  respectfully  submitted  for  the  consideration  of 
her  Majesty^s  Judges. 

''Thomas  Kjsnton, 
**  Chairman  for  the  Court  of  Quarter 
Sessions  of  the  County  of  Salop.^' 

HentdkeTf  for  the  prisoner,  submitted  in  the  first  instance 
that  the  word  ^*  ham  ^  did  not  necessarily  mean  the  salted 
flesh  of  swine.  {_Parke,  B. — But  supposing  it  to  have  been 
I  bear'^s  ham.]  There  was  the  case  of  Reg.  v.  Cox  (a), 
where  the  prisoner  was  indicted  for  stealing  three  eggs, 
and  the  indictment  was  held  insufficient  in  merely  stating 
them  to  be  ''  ^S^"  inasmuch  as  they  might  have  been  the 
eggs  of  an  adder  (or  of  a  crocodile),  in  which  there  could 
have  been  no  property.  There  were  animals  feriB  naturts 
of  two  kinds,  some  which  are  fit  for  human  food  and  others 
which  are  not  on  account  of  the  baseness  of  their  nature. 
Here  the  ham  may  have  been  of  an  animal  which  would  not 
serve  for  food.  In  Richardson^s  Dictionary, ''  ham'*  is  said  to 
be  the  leg  of  any  animal.  In  Russel  on  Crimes  (6)  it  is  said, 
^'  There  is  yet  another  kind  of  animals  to  be  noticed,  namely, 
those  which,  though  they  may  be  reclaimed,  are  not  such  of 
which  larceny  can  be  committed  by  reason  of  the  baseness 
of  their  nature.     Some  animals,  which  in  this  country  are 

(a)  1  C.  &  K.  494.  {b)  Vol.  II.  p.  85. 
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1849.  now  usually  tame,  come  within  the  class  in  question,  as  dogs 
Rbo.  v.  and  cats ;  and  others  which,  though  wild  by  nature,  are 
ALLBAR8.  ^f^jj  rcclaimed  by  art  and  industry,  clearly  fall  within  the 
same  rule,  as  bears^foxes^  apes,  monkeys^  polecats^  ferrets^  and 
the  like.""  [Pollocky  C.B. — Suppose  theskeleton  of  a  wild  ani- 
mal about  which  much  pains  had  been  taken — a  stuffed  pan- 
ther for  instance — might  a  person  steal  it  ?  Piatt,  B. — Sup- 
pose the  epicures  of  the  day  to  be  very  fond  of  the  leg  of  a  rat, 
and  that  it  was  generally  sold  for  food,  might  not  a  larceny 
be  committed  in  respect  of  it  I]  The  same  observations 
equally  apply  to  the  case  of  Reg.  v.  Cox.  A  '*  ham''  means 
simply  the  leg  of  an  animal.  Dogs  were  not  the  subject 
of  larceny  at  common  law.  An  indictment  simply  stating 
the  stealing  a  dog  would  not,  before  the  statute  (a),  have 
been  sufficient.  Of  animals  ferts  natures^  and  which  serve 
for  food,  you  must  show,  upon  the  face  of  the  indictment, 
the  fact  that  it  is  fit  for  food.  Supposing  this  to  have  been 
the  leg  of  a  wild  animal,  it  does  not  follow  that  the  animal 
was  killed  by  the  prosecutor ;  it  may  have  been  accidentally, 
or  otherwise,  torn  from  the  animal.  The  name  of  the  part 
is  the  same,  whether  the  animal  be  alive  or  dead.  Suppose 
the  indictment  to  have  charged  the  stealing  of  one  leg, 
it  would  have  been  bad  for  uncertainty ;  so  with  the 
word  "  ham,"  which  is  but  part  of  a  leg.  He  could  not 
distinguish  this  case,  in  principle,  from  R^.  v.  Cox, 
[Pollock^  C.  B. — I  very  much  doubt  whether  that  case 
is  law.] 

Pollock,  C.  B. — We  are  all  of  opinion  the  decision  in 
this  case  was  perfectly  right. 

Larceny,  at  common  law,  cannot  be  committed  of  things  that  are  /era 
natural,  anreclaimed,  and  nulliut  in  bonis  (1  Hale,  P.  C.  510;  Post.  366); 
but  of  such  of  these  as  are  reclaimed  and  made  tame  or  domestic,  and  serve 
for  food,  larceny  may  be  committed  (1  Hale,  P.  C.  511 ;  1  Haw.  P.  C.  c.  33, 
s.  26) ;  yet,  it  cannot  be,  though  they  be  reclaimed  and  made  tame  or  do^ 

(a)  Stat.  7^8  Geo.  IV.  c.  29,  s.  M  ;  8  &  9  Vict.  c.  47. 
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meitic,  if  they  aerre  not  for  food  *  (1  Hale,  P.  C.  512 ;  Wood's  Inat.  367  ;  )  849. 

-Ra»T.  Semrm^,  R.  &  R.  350 ;  3  Inst.  102 ;  I  Haw.  P.  C.  c.  33,  a.  23).    And  

of  thoae  unreclaimed,  and  which  serve  for  food  when  killed,  larceny  may  be      ^ '    '. 

^  .  OALLIAES. 

oommitted  of  their  flesh  or  skins  (Hale,  P.  C.  511)  ;  bat  Uroeny  cannot  be 
committed  of  anch  things  as  are  not  the  subject  of  property ;  as  of  a  dead 
eofpse  (Arch.  Cr.  Law,  176,  9th  ed.) ;  nor  of  the  thigh  or  ham  of  a  corpse ; 
aor,  in  such  a  case  (it  is  presumed),  would  it  help,  that  it  was  laid  as  the 
goods  and  chattels  of,  &c. ;  for  it  could  not  in  law  be  proved,  nor  after  ver- 
dict be  assumed  to  have  been  proved,  that  any  person  had  a  property  in  that 
which  the  law  determines  is  the  property  of  no  man ;  although  the  taking 
might  be  treated  as  a  misdemeanor,  as  being  highly  indecent,  and  eimira  bomot 
BMret  (see  lUx  v.  Ljftm,  2  T.  R.  733). 

But  it  is  to  be  observed  that  the  word  '*  ham  "  has  acquired  a  more  special 
and  much  more  familiarly  known  signification,  as  being  the  thigh  of  a  hog 
salted  and  cured  (see  Johnson's  Diet.) ;  and,  in  fact,  it  is  the  only  significa- 
tion attached  to  it  when  coupled  with  the  indefinite  article  '*  a,"  or  that  which 
is  perhaps  equivalent,  the  ai^ective  '*  one.*'  In  Arch.  Cr.  Law,  48,  9th  ed. : 
"  Where  personal  chattels  are  the  sabject  of  the  offence,  as  in  larceny,  they 
must  be  described  by  the  names  usually  appropriated  to  them."  [The  refer- 
enee  there  made  to  2  Hale,  P.  C.  182,  183,  is  not  perhaps  altogether  satis- 
fitctory  for  that  position.]  In  2  Haw.  P.  C.  Blk.  2,  c.  25,  s.  60,  p.  314  (last 
edit,  by  Curwood),  immediately  following  the  rule,  '*  That  in  an  indictment 
■othing  material  shall  be  taken  by  intendment  or  implication,"  is  observed ; 

yet  the  law  will  not  admit  of  too  great  a  nicety  of  this  kind,"  as,  &c. ; 

but  (a.  61)  I  cannot  find  any  certain  rule  whereby  it  may  be  known  in  what 
an  exception  of  this  kind  shall  be  taken  to  be  so  over-nice  that  the  Court 
will  not  regard  iL  All,  therefore,  that  I  ahall  add  on  this  head,  ia  this ;  that 
aa,  on  the  one  hand,  the  law  will  not  suffer  a  man  to  be  condemned  of  any 
crime  whereof  the  jury  have  not  expressly  found  him  guilty,  by  any  argument 
or  implioation  from  what  they  have  found ;  so,  on  the  other  hand,  it  will  not 
nffer  a  criminal  to  escape  on  so  trifling  an  exception,  which  it  would  be 
absurd  and  ridiculous  to  take  notice  of ;  for  nimia  tubtilitat  in  jure  reprO' 
httiwr,  fiut  the  judgment  hereof  cannot  bat  be  in  a  great  measare  left  to 
the  discretion  of  the  Judges,  who  from  the  circumstances  of  each  particular 

*  In  2  Ruse,  on  Or.  p.  85: — "  The  reason  upon  which  this  doctrine  appears 
originally  to  have  proceeded  is,  that  creatures  of  this  kind,  for  the  most  part 
wild  in  their  nature,  and  not  serving  when  reclaimed  for  food,  but  only  for 
pleasure,  ought  not,  however  the  owner  may  valwe  them,  to  be  so  highly  re- 
Carded  by  the  law,  that  for  their  sakes  a  man  should  die ;  1  Haw.  P.  C.  c.  88, 
I.  86  ;  4  Bl.  Com.  286 ;  2  East,  P.  0.  c.  16,  s.  45,  p.  614  "  (but  see  Haw.  P.  C. 
e.  88,  8.  28,  where  "larceny  may  be  of  hawks  at  common  law,  because  of  the 
high  value  eel  upon  those  birds'*).  Death  being  no  longer  a  punishment  for 
larceny,  this  reason  why  such  property  should  not  be  protected  by  the  law  is 
gone,  but  the  law  remains. 

It  is  to  be  observed,  that  although  larceny  cannot  be  committed  of  such 
things,  the  owner  may  have  a  lawful  property  therein,  and  maintain  trespass 
(1  Hale,  P.  C.512). 
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1849.  c"^*®*  ^  oompaiiioii  of  precedents,  and  the  plain  reasoning  of  the  thing, 
seem  always  to  have  endeaTonred  to  go  within  these  mles  as  neariy  as  pos- 
sible." 

In  Rex  ▼.  Steoeiu,  5  East,  257,  (a  criminal  information,)  Lord  E!llenbo- 
rongh  confirms  and  adopts  the  view  taken  by  Lord  Holt,  in  Wyaii  t.  Aiand, 
Salk.  325 ;  where  his  Lordship  observes,  '*  that  where  a  matter  is  capable  of 
different  meanings,  that  shall  be  taken  which  will  support  the  declaration  (or 
agreement),  and  not  the  other,  which  would  defeat  it."  And  Lord  EUenbo- 
rongh  goes  on  to  obserre,  "  If  it  be  clearly  capable  of  different  meanings,  it 
does  not  appear  to  dash  with  any  rule  of  construction,  applied  eren  to  cri- 
minal proceedings,  to  construe  it  in  that  sense  in  which  the  party  firamtng  the 
criminal  charge  must  be  understood  to  have  used  it,  if  he  intended  that  his 
charge  should  be  consistent  with  itself."  And  again,  '*  Every  indictment  or 
information  ought  to  contain  a  complete  description  of  such  faets  and  circum- 
stances as  constitute  the  crime,  without  inconsistency  or  repugnancy ;  and 
except  in  particular  cases,  where  precise  technical  expressions  are  required  to 
be  used,  there  is  no  rule  that  other  words  shall  be  employed  than  such  as  are 
in  ordinarf  use ;  or  that,  in  indictments  or  other  pleadings,  a  different  sense 
is  to  be  put  upon  them  than  what  they  bear  in  ordinary  acceptation."  And 
in  his  conclusion  he  says,  '*  If  the  sense  be  dear,  nice  exceptions  ought  not 
to  be  regarded ;  in  respect  of  which  Lord  Hale  (2  P.  C.  193)  says  that '  more 
offenders  escape  by  the  over-easy  ear  given  to  exceptions  in  indictments  than 
by  their  own  innocence,  and  many  heinous  and  crying  offenoea  esciqpe  by 
these  unseemly  niceties,  to  the  reproach  of  the  law,  to  the  shame  of  the 
government,  and  to  the  encouragement  of  villany  and  the  dishonour  of 
God.'" 

It  may  be  added,  that  it  is  a  well-known  rule  that  goods  may  be  described 
by  the  name  by  which  they  are  known  in  trade,  and  where  an  artide  has  ob- 
tained in  common  parlance  a  particular  name  of  its  own,  it  would  be  wrong 
to  describe  it  by  the  name  of  the  material  of  which  it  is  composed  (see  Arch. 
Cr.  Law,  p.  48,  9th  ed.). 
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Thb  Qurbn  against  John  Boulton.  1849. 

1Ve§day, 
CHATTEL,   &C.  No^*mterlO. 

A  railway  pass- 

"  YoRKBHiRB  Summer  Assizes,  1849.— The  prisoner  was  l^Jj  of^'" 
convicted  upon  the  sixth  count  of  an  indictment,  charsring  \'^"*)  ^*^° 
him  with  obtaining  by  false  pretences,  from  a  servant  of  the  8  Geo.  IV.  c 
Lancashire  and  Yorkshire  Railway  Company,  a  railway      '*' 
ticket  of  the  company,  for  a  journey  fi-om  Bradford  to  Hud- 
dersfield  by  one  of  their  trains. 

^*  The  count  was  as  follows : — 

^*  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
fbrther  present,  that  the  said  John  Boulton  afterwards,  to 
miy  on  the  11th  day  of  April,  in  the  year  aforesaid,  with 
force  and  arms,  at  the  parish  aforesaid,  in  the  county  afore- 
said, unlawfully,  knowingly,  and  designedly,  did  falsely 
pretend  to  one  Charles  Turner,  he  the  said  Charles 
Turner  being  then  and  there  a  servant  of  the  said  Lan- 
cashire and  Yorkshire  Railway  Company,  that  a  certain 
ticket  which  he  the  said  John  Boulton  then  and  there 
delivered  to  the  said  Charles  Turner,  was  then  and  there  a 
genuine  ticket  of  the  said  company,  before  then  obtained 
by  him  the  said  John  Boulton  from  the  said  company,  for 
the  conveyance  of  him  the  said  John  Boulton  as  a  pas- 
senger in  and  by  certain  carriages  of  the  said  company 
from  the  said  town  of  Bradford  to  Huddersfield  aforesaid, 
on  the  said  11th  day  of  April.  By  means  of  which  last- 
mentioned  false  pretence,  the  said  John  Boulton  did  then 
and  there  unlawfully  obtain  from  the  said  Lancashire  and 
Yorkshire  Railway  Company  a  certain  chattel,  to  wit,  a 
printed  ticket  of  the  said  company,  authorizing  the  bearer 
thereof,  to  be  thereafter  conveyed  without  further  charge  or 
payment  in  that  behalf,  by  certain  carriages  of  the  said 
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company,  on  the  said  11th  day  of  April  from  the  said  town 
of  Bradford  to  Huddersfield  aforesaid,  the  said  last-men- 
tioned ticket  being  then  and  there  the  goods  and  chattels 
of  the  said  Lancashire  and  Yorkshire  Railway  Company, 
and  of  the  value  of,  &c.,  with  intent  thereby  then  and 
there  to  cheat  and  defraud  the  said  Lancashire  and  York- 
shire Railway  Company  of  the  same.  Whereas  in  truth 
and  in  fact  the  said  ticket  so  delivered  as  last  aforesaid  by 
the  said  John  Boulton,  was  then  and  there  not  a  genuine 
ticket  of  or  obtained  from,  the  said  company,  for  the  con- 
veyance of  any  person  as  a  passenger  by  any  carriage  of  the 
said  company,  or  any  journey  whatsoever,  to  the  great 
damage  and  deception  of  the  said  company,  to  the  evil 
example  of  all  others  in  the  like  case  offending,  against 
the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity." 

The  following  specimen  shows  the  form  of  the  ticket  of 
the  company: — 


Express  Train. 

ipr.  11. 

Bradford 

to 

CO 
CO 

<; 

Huddersiield. 

23. 

1st  Class. 

23. 

And  was  a  voucher  for  the  journey  without  further  pay- 
ment, but  to  be  given  up  to  the  company  when  the  journey 
was  concluded. 

The  prisoner  was  stopped  upon  the  line  before  he 
finished  his  journey,  and  was  taken  into  custody  with  the 
ticket  in  his  possession. 
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^^The  question  is,  Whether  the  obtaining  such  a  ticket        1849. 
was  *  obtaining  a  chattel  of  the  company  with  intent  to        Rbo.  v. 
cheat  and  defraud  the  company  of  the  same '  within  the      Bo^"'«>»' 
meaning  of  the  Act  of  Parliament. 

**  Wm.  Wiohtman.'" 

No  counsel  appeared  on  either  side. 

Pollock,  C.  B. — This  was  an  indictment  for  obtain- 
ii^  a  railway  ticket  by  false  pretences,  and  the  question 
reserved  for  us  is,  Whether  obtaining  such  a  ticket  was 
obtaining  a  chattel  of  the  company  with  intent  to  cheat 
and  defraud  the  company  of  the  same,  within  the  meaning 
of  the  Act  of  Parliament  (a).  We  are  of  opinion  that  it 
was :  that,  it  being  a  ticket  wliich  entitles  the  bearer  to 
travel  on  the  railway  without  further  charge,  it  is  of  value  ; 
nor  does  the  fact  that  it  was  to  be  returned  to  the  company 
at  the  end  of  the  journey  prevent  it  from  being  an  article 
of  value  while  it  is  out  of  their  possession. 

Conviction  affirmed. 

(a)  7  &  8  Geo.  lY.  c.  29,  s.  53. 
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The  Queen  against  William  Thrmilr. 

T^efdalf,  FELONIOUS  INTENT. 
November  20.  «<  WoRCESTERSHiRR  Quarter  SessionSy  October,  1849* — 
A  watchmaker  The  prisoner,  WiUiam  Thristle,  was  indicted  for  stealing 
watch  to  re-  one  watch,  the  property  of  the  prosecutor^  Thomas  Reynolds, 
was  no^i"  ^^  appeared  in  evidence  that  the  prisoner,  who  was  a  watch- 
dence  of  a  feio-  maker  at  Malvern,  received  from  the  prosecutor,  some  time 

nioos  intent  at 

the  time  be  re-  in  January,  1848|  his  silver  watch  to  repair.  The  prisoner 
Sat  a  snbse!  '  returned  it  to  the  prosecutor.  A  few  days  after  the  prisoner 
qnent  appro-      ^itA  SO  returned  it,  the  prosecutor  told  the  prisoner  that 

priation  did  not 

amoant  to  lar-  the  watch  gained.  The  prisoner  said,  that  if  the  prosecutor 
^^^'  would  let  him  have  it  again,  he  would  regulate  it,  and 

return  it  in  a  day  or  two.  The  prosecutor  thereupon  gave 
the  watch  to  the  prisoner,  who  in  eight  or  nine  days  left 
Malvern  with  the  prosecutor's  watch  in  his  possession,  and 
was  not  again  heard  of  until  he  was  arrested  on  the  present 
charge  some  time  afterwards.  The  prosecutor  was  unable 
to  say  whether  he  liad  paid  for  the  repairs  of  his  watch  or 
not ;  but  stated  that  the  prisoner,  when  he  left  Malvern,  had 
other  repairs  of  the  prosecutor  on  hand  and  unfinished. 

'*  The  prisoner,  when  taken  into  custody,  said,  *  I  have 
disposed  of  the  property,  and  it  is  impossible  to  get  it  back."* 
*'  The  jury  found  a  verdict  of  guilty ;  but  the  Chairman, 
being  of  opinion  that  there  was  no  evidence  of  a  felonious 
taking  on  the  part  of  the  prisoner  when  he  received  the 
watch  to  regulate  from  the  prosecutor,  and  entertaining  a 
doubt  whether  the  subsequent  departure  of  the  prisoner 
from  Malvern,  with  the  prosecutor's  watch  in  his  possession, 
could  under  the  circumstances  above  detailed  constitute 
larceny,  requests  the  opinion  of  the  learned  Judges  whether 
this  conviction  of  William  Thristle  be  right  or  wrong. 

(Signed)  "  John  S.  Packington, 

**  Chairman  of  Quarter  Sessions 
for  County  of  Worcester.'' 
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The  following  case  was  also  reserved,  at  the  end  of       1849. 
which  the  judgment  of  the  Court,  in  both  cases,  will  be  found.        Rbo.  v. 

THRItTLB. 

*'  The  prisoner,  William  Thristle,  was  again  indicted  for 
stealing  one  watch,  the  property  of  Robert  Warren. 

^^  It  appeared  in  evidence  that  the  prosecutor,  in  Febru- 
ary, 1848,  met  the  prisoner,  who  was  a  watchmaker  at 
Malvern.  The  prosecutor  asked  the  prisoner  if  he  was  going 
as  far  as  the  prosecutor^s  house.  The  prisoner  said,  Yes, 
if  the  prosecutor  had  anything  for  him. 

^^  The  prosecutor  said  his  watch  wanted  regulating,  if 
prisoner  would  call. 

**  The  prisoner  went  to  the  prosecutor'^s  house,  and  after 
examining  the  watch,  told  the  prosecutor's  wife  that  he 
could  do  nothing  with  it  there,  but  must  take  it  to  his  own 
house.  Prisoner  then  took  it,  and  on  his  way  home  met 
the  prosecutor,  to  whom  he  mentioned  that  he  was  taking 
the  watch  to  his  own  house,  and  would  return  it  in  two  or 
three  days.  Prosecutor  made  no  objection.  In  a  few 
weeks  after,  prisoner  left  the  neighbourhood  without  re- 
turning prosecutor^s  watch,  which  has  not  since  been  heard 
of.  The  prisoner,  on  being  taken  into  custody,  said, '  I  have 
disposed  of  the  property,  and  it  is  impossible  to  get  it  back/ 

"  The  jury  returned  a  verdict  of  guilty,  but  the  Chair- 
man being  of  opinion  that  there  was  no  evidence  of  a  felo- 
nious taking  when  the  prisoner  first  took  the  watch  from 
the  prosecutor's  house  with  the  knowledge  and  in  the  pre- 
sence of  the  prosecutor^s  wife,  and  entertaining  doubt  whe- 
ther the  prisoner's  subsequent  appropriation  of  the  watch 
could,  under  the  circumstances  above  detailed,  constitute 
larceny,  requests  the  opinion  of  the  learned  Judges  whether 
this  conviction  of  William  Thristle  be  right  or  wrong. 

(Signed)  "  John  S.  Packington. 

^^  Chairman  of  Quarter  Sessions  for 
County  of  Worcester.^ 
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1849.  Pollock,  C.  B.     (after  stating  the  facts,  said,) — With 

Reg.  f.  respect  to  both  these  cases,  we  are  of  opinion  that  it  is 
quite  clear  that  unless  the  possession  was  obtained  with  a 
felonious  intent,  no  subsequent  appropriation  will  make  it 
a  larceny. 

Conviction  quashed. 

Sec  Reg.  ▼.  Thurbom^  p.  67  ;  Beg,  t.  Hfg^  p.  209. 
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The  Queen  against  Fhanci8  Elmhley  Tosuack. 
Case  reserved  by  tlie  Honourable  Justice  Patteson. 


1849. 


FORGERY   AT    COMMON    LAW.  Wednesday, 

November  28. 

'*  The  defendant  pleaded   guilty   to  an   indictment   for  Toforgeacer- 
forgery  at  common  law.  tificatc  of  ser- 

'*  The  indictment  states  that  at  the  time  of  the  offences  in  5!!i^'^"' 

aact  at  sea, 

the  first  six  counts  mentioned  William  Pixley,  and  others  ^^^^  intent  to 

,-,^-  .  i.,m-»¥T  •      deceive  and  (Ic- 

on behalf  of  the  corporation  of  the  Trinity  House,  were  in  fraud,  &c.,  is 

the  habit  of  examining  persons  voluntarily  submitting  to  dUiuble  at"*' 
such  examination  touching  their  nautical  skill,  and  to  grant  common  law. 
them  certificates  of  fitness  to  act  as  masters.  That  in 
order  to  enable  persons  to  be  examined  and  procure  such 
certificates,  it  was  necessary  to  produce,  to  the  examiners, 
certificates  of  service,  and  sobriety,  and  good  conduct,  at 
sea  for  not  less  than  six  years.  That  the  examiners  had  in 
their  possession  pieces  of  paper  of  the  value  of  one  penny 
each,  on  which  they  were  in  the  habit  of  granting  certifi- 
cates. 

^^  1st  count.  That  defendant,  having  certificates  of  service 
for  less  than  six  years,  in  order  falsely  to  obtain  a  certificate 
from  the  examiners,  forged  a  certificate  of  service  under  the 
hand  of  Wm.  Neilson,  as  to  his,  defendant's,  service  on  board 
the  barque  ^Ruckers,**  to  the  great  damage,  deception,  and 
prejudice  of  the  examiners. 

"2nd  count.  For  uttering  such  forged  certificate. 

*'  3rd  count.  As  the  first,  for  forging,  only  adding  at  the 
close  '  and  did  thereby,  and  by  means  thereof,  attempt  and 
endeavour  to  defraud  the  said  corporation  of  one  of  the 
said  pieces  of  paper,  to  the  great  damage,**  &c. 

"  4th  count.  For  uttering,  with  the  same  additions  as  3rd. 

''  5th  count.  That  defendant,  having  in  his  possession  the 
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1849.  forged  certificate  (setting  it  out),  did  produce  it  to  one 
Reg.  V.  Grey,  clerk  to  the  examiners,  and  did  knowingly  and 
08HACK.  faigely  pretend  that  it  was  genuine,  with  intent  by  means  of 
the  false  pretence  to  obtain  from  the  examiners  one  of  the 
pieces  of  paper,  and  did  thereby  knowingly,  by  the  said  false 
pretence,  attempt  to  cheat  and  defraud  the  examiners  of 
one  of  the  pieces  of  paper. 

''  6th  count.  Same  as  5th,  only  laying  it  to  defraud  the 
corporation  of  one  of  the  pieces  of  paper. 

'*  7th  count.  Without  inducement,  that  defendant  did 
forge  a  writing  as  the  certificate  of  William  Neilson,  with 
intent  to  deceive  and  defraud  William  Pixley  and  others. 

*'  8th  count.     For  uttering  same. 

^^  9th  count.  As  7th,  with  intent  to  deceive  and  defraud 
the  corporation  of  the  Trinity  House. 

*^  10th  count.     For  uttering  same. 

^*  Having  some  doubt  whether  any  of  these  counts  state  an 
indictable  ofience,  and  at  the  suggestion  of  the  Counsel  for 
the  prosecution,  I  have  reserved  this  case  for  the  opinion  of 
her  Majesty's  Judges. 

"  J.  Pattbson.'" 

No  counsel  was  heard  on  either  side. 

Aldebson,  B.  delivered  the  judgment  of  the  Court,  and 
after  stating  the  facts  and  the  importance  of  the  duty 
which  the  Trinity  House  had  to  discharge,  continued — The 
Court  (a),  by  whom  this  case  has  been  considered,  have 
instructed  me  to  say  that  they  are  of  opinion  that  the  7th 
and  9  th  counts  of  this  indictment  are  quite  sufficient  to  found 
a  judgment  upon,  and  that  the  offence  there  charged  does 
amount  to  a  forgery  at  common  law.  Upon  those  counts 
therefore,  when  the  defendant  who  is  at  present  at  large  is 
taken,  judgment  will  be  pronounced. 

(a)  Pollock,  C.  B.,  Patteson,  J.,  Wightman,  J.,  Piatt,  J.,  Talfonrd,  J., 
ffee  p.  196. 
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SITTINGS  AFTER  MICHAELMAS  TERM. 

IN 

THE  THIRTEENTH  YEAR  OP  THE  REIGN  OP  VICTORIA. 

COKAM 

Loao  Dknman,  C.  J.,  Aldek^on,  B., 

Parke,  B.,  Colkriik>e,  J., 

COLTMAN,  J. 


The  Qurbn  against  George  Hey. 

^  1849. 

SERVANT.  n^'^'o'^^V 

Dec.  8  (a). 

"  Borough  of  Leeds,  in  the  County  of  York. — At  the  The  proseca- 
Leeds  Christmas  Sessions,  a.d.  1848,  George  Hey  was  tried  )?^  employed 

'  »  o  if  the  pruoner  (a 

before  me  (i),  as  Assistant  Barrister  for  the  Borough  of  butcher  and 
Leeds,  (under  slat.  7  Will.  4,  &  1  Vict.  c.  19,)  on  an  pigs  and  deiiv^ 
indictment,  which  charged  that  he,  whilst  the  servant  of  to^ri^t^T^ 
William  Richardson  and  another,  stole  ten  pigs  the  pro-  "uch  sum,  in 
perty  of  his  said  masters.     It  appeared  in  evidence  that,  on  orders  or  a 
the  26th  of  September,  1848,  Richardson  and  Lambert,  the  ^hS"d%"e^' 
prosecutors,  pig-jobbers  at  Newcastle,  having  purchased  Wm,  on  being 
pigs  which  they  knew  would  suit  Goose,  a  pig-dealer  at  a  paper  from 

the  prosecu- 
ton.  He  had  2/.  giTen  him  for  his  expenses,  for  which  he  was  to  account,  but  nothing 
was  said  of  the  manner  in  which  he  was  to  bo  paid  for  his  trouble :  there  was  an  established 
custom  to  pay  drovers  so  much  by  the  day  for  the  time  they  were  employed.  The  prisoner 
was  at  Ubertj  to  drive  cattle  at  the  same  time  for  others.  He  sold  the  pigs,  and  appropriated 
the  proceeds  to  his  own  use.  Held,  that  the  prisoner  was  not  a  servant  to  the  prosecutor. 
That,  as  a  bailee,  without  proof  that  he  intended  to  appropriate  them  to  his  own  use  at  the 
time  he  received  them,  be  could  not  be  convicted  of  larceny. 


(a)  This  case  came  under  the  consideration  of  the  above-named  Judges  on  Saturday, 
January  20th,  1849,  but  in  consequence  of  their  not  being  able  to  agree  in  their  judgment,  it 
stood  over  until  this  day. 

(b)  Robert  Hall,  Esq. 
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184>9.        Leeds,    engaged   the   prisoner,  a  butcher  and  drover  at 
rbo.  V,       Newcastle,  to  go  with  the  pigs  by  railway  from  Newcastle 

^^^*  to  Leeds,  and  there  deliver  them  to  Goose,  and  bring  back 
to  the  prosecutors  such  sum  in  post-office  orders,  or  a 
banker's  cheque  as  Goose  should  give  him,  on  being  shown 
a  paper  which  the  prosecutors  gave  to  the  prisoner  for  that 
purpose,  the  contents  of  which  paper  were  not  given  in 
evidence,  the  prisoner  having  had  no  notice  to  produce  and 
not  producing  it.  The  prisoner  had  no  authority  to  sell 
the  pigs,  or  to  do  anything  with  them,  but  deliver  them  to 
Goose ;  and  no  instructions  were  given  him  as  to  what  he 
was  to  do  with  them  should  Goose  refuse  to  accept  them. 
The  prisoner  took  the  pigs  to  Leeds,  and  went  with  them 
to  Goose''s  house  there,  before  six  o'clock  a.m.  of  the  27th 
September,  whilst  all  the  inmates  were  in  bed ;  Goose  him- 
self was  from  home  at  the  time,  but  his  wife,  being  awakened 
by  the  prisoner,  called  up  a  man,  to  whom  she  referred  the 
prisoner,  and  returned  to  bed.  That  man  merely  looked 
out  of  the  window  and  said,  *  Is  that  you  f  then  shut  the 
window  and  disappeared,  as  if  returning  to  bed,  without  lis- 
tening to  the  prisoner  or  giving  him  any  directions ;  the  pri- 
soner then  took  the  pigs  to  the  Leeds  pig-market,  and  called 
up  a  pork-butcher,  to  whom  he  sold  them  between  the  hours 
of  six  and  seven  o'clock  of  the  same  morning,  received  the 
price,  35/.,  and  absconded  with  it,  making  no  communica- 
tion of  any  kind  or  at  any  time  to  the  prosecutors.  It  ap- 
peared that  the  prisoner  had  frequently  been  employed  by  the 
prosecutors  in  the  capacity  of  a  butcher,  to  slaughter  and 
cut  up  pigs,  &c.,  for  which  he  was  paid  by  the  job,  but  he 
had  never  before  been  employed  by  them  as  a  drover.  He 
had  2/.  given  him  for  expenses,  for  which  he  was  to  ac- 
count ;  nothing  was  said  as  to  the  manner  in  which  he  was 
to  be  paid  for  his  trouble,  but  there  was  an  established 
custom  in  the  trade  to  remunerate  drovers  for  such  services 
by  a  payment  of  a  sum  per  diem  for  the  number  of  days 
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occupied.  Nothing  was  said  on  the  subject  of  the  prisoner's  1 849 . 
being  at  liberty  to  drive  cattle  for  any  other  person  at  the  RioTi! 
same  time,  but  by  the  usage  of  the  trade  he  was  at  liberty  '^'^' 
to  do  so.  The  prisoner's  defence  was,  that  he  was  in 
partnership  with  the  prosecutors,  and  took  the  pigs  to 
Gooseys  house,  not  in  pursuance  of  any  directions,  but  as  to 
a  likely  customer  of  his  own  selection,  and  not  being 
attended  to  there  he  sought  out  another  customer.  If  the 
witnesses  spoke  the  truth  this  defence  was  entirely  false. 
There  was  no  evidence  of  any  intention  on  the  part  of  the 
prisoner  to  steal  the  pigs,  at  the  time  of  their  being 
delivered  to  him.  Nevertheless,  I  doubted  whether  the 
prisoner  was,  under  the  circumstances,  a  servant,  and  also 
whether  there  was  a  taking  by  him  which  amounted  to 
larceny.  (Reg.  v.  Ooadbody,  8  C.  &  P.  665).  But  Reg. 
V.  Hughes^  Moo.  C.  C.  being  cited,  I  felt  bound  by  the  case 
last  mentioned,  and  directed  the  jury  that,  if  they  believed 
the  witnesses,  the  prisoner  was  the  servant  of  the  prose- 
cutors, and  the  taking  amounted  to  larceny,  if  the  prisoner 
had  sold  the  pigs  for  the  pur|)ose  of  appropriating  the  pro- 
ceeds to  his  own  use,  and  not  for  the  benefit  of  his  employers, 
on  what  he  considered  to  be  an  emergency  not  provided  for 
by  his  instructions.  The  jury  having  found  the  prisoner 
guOty  I  postponed  judgment,  under  11  &  12  Vict.  c. 
78,  in  order  to  take  the  opinion  of  the  Court,  under  that 
statute,  whether,  under  the  circumstances,  the  prisoner 
was  the  servant  of  the  prosecutors,  and  whether  the  taking 
amounted  to  larceny."^ 

No  counsel  appeared  on  either  side. 

Parke,  B.,  delivered  the  judgment  of  the  Court. — This 
case  has  been  stated  by  the  Assistant  Barrister  of  the 
Borough  of  I^eds,  for  the  opinion  of  this  Court,  which  has 
taken  time  to  consider  the  question,  and  I  will  now  deliver 
the  judgment  of  the  majority  of  the  Judges.     Lord  Den- 


Hby. 
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1849.  man  does  not  concur  with  the  rest  of  the  Court,  and, 
Reo.  v.  if  this  had  not  been  a  case  where  the  party  was  in  prison, 
the  Court  would  have  waited  until  Lord  Deninan^s  return  ; 
but,  as  the  majority  of  the  Court  considered  the  prisoner 
had  been  impropeiiy  convicted,  it  has  been  thought  right 
to  deliver  the  judgment  now.  [His  Lordship  here  stated 
the  facts  of  this  case  as  above.]  The  only  questimi  is, 
whether,  on  these  facts,  the  prisoner  received  the  pigs 
into  his  custody  as  servant  to  the  prosecutors,  or  in  the 
nature  of  a  bailee.  If  as  bailee,  he  would  not  be  guilty 
of  larceny,  unless  he  had  intended  to  appropriate  them 
to  his  own  use  at  the  time  he  received  them,  which  was 
not  the  esse.  If  he  received  them  as  servant  to  the 
prosecutors,  he  would  be  guilty  of  larceny,  according  to 
the  finding  of  the  jury.  Th^re  are  several  cases  upon 
the  question  whether  a  person  is  a  mere  servant  or  a 
bailee,  but  not  one  of  them  is  precisely  like  the  present^ 
although  the  case  of  Rex  v.  Bernard  M^Ncanee(a)  nearly 
approaches  to  it.  In  this  case,  the  circumstances  that  the 
prisoner  had  received  a  certain  sum  for  his  expenses,  and 
that  the  customary  mode  of  his  remuneration  was  by  the 
day,  tend  to  show  that  he  was  a  mere  servant ;  while,  on 
the  other  hand,  the  fact  of  his  being  a  drover  by  trade,  and 
of  his  having  the  liberty  to  drive  the  cattle  of  any  other 
person,  by  the  general  usage  with  respect  to  drovers,  raises 
an  inference  that  he  was  not  a  servant.  The  learned 
assistant-barrister  felt  himself  bound  by  the  decision  of  the 
Judges  in  the  case  of  Hex  v.  Hughes  (b) ;  but  that  case 
was  under  the  stat.  7  &  8  Geo.  IV.  c.  29,  s.  47,  which 
makes  embezzlement  by  a  servant,  or  any  person  employed 
to  receive  money  in  the  capacity  of  a  servant,  felony  :  there 
the  learned  recorder  of  London  doubted  whether  the 
prisoner  fell  under  either  description ;  though,  if  the  in- 
dictment had  been  referred  to,  it  would  have  been  found 

(a)  1  Moo.  C.  C.  368.  (b)  1  Moo.  C.  C.  370. 


Ubt. 
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Decenary  to  prove  that  he  was  a  servant.  The  Judges,  1849. 
however,  decided  that  the  prisoner  was  properly  convicted ;  rko.  v. 
conaeqaenUy,  that  he  was  a  servant  or  person  employed  in 
that  ci^)acity,  and  authorized  as  such  to  receive  money,  so 
that  his  receipt  would  be  a  discharge  to  the  debtor.  The 
questicm  here  is  not  exactly  the  same ;  it  is,  whether  the 
prisoner  had  the  custody  of  the  cattle  as  a  servant  to  the 
prosecutors  at  the  time  of  the  receipt  of  them :  we  think 
that  he  could  not  be  so  considered,  unless,  in  driving  the 
cattle  to  market,  he  was  so  far  their  servant,  that  the 
prosecutors  would  have  been  responsible  for  any  negligent 
act  of  his  in  driving  them.  This  subject  has  undergone 
mudh  discussion  of  late,  and  it  has  been  placed  on  its  proper 
footing  by  the  case  of  Quarman  v.  Burnett  (a)  and  other 
cases,  one  of  which  (Milligan  v.  Wedge  (&))  is  that  of  a 
general  drover,  who  was  held  not  to  be  a  servant  so  as  to 
make  the  owner  of  the  cattle  responsible  for  his  n^Iigence. 
After  the  full  consideration  which  this  subject  has  undergone, 
we  doubt  whether  the  case  of  Hex  v.  Bernard  M*Nameey 
above  referred  to,  would  now  be  decided  in  the  same  way. 
Upon  the  whole,  we  think,  it  was  not  proved  in  this  case 
that  the  prisoner  was  a  mere  servant,  and  the  conviction 
was  therefore  improper. 

The  Lord  Chibf  Baron  said  that  he  had  come  in  to 
form  a  Court,  and  he  fully  concurred  in  the  judgment. 

Conviction  quashed. 

(a)  6  M.  &  W.  499. 

(b)  12  Ad.  &  E.  737 ;  S,  C.  10  Law  J.  Q.  B.  19, 
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HILARY  TERM, 


IN 


THE  THIRTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


CORAM 


WiLDB,  C.  J.,  WlGHTMAN,  J,, 

Aldbr£$on,  B.,  Platt,  B., 

Williams,  J. 


The  Queen  against  Thomas  Smith. 
Case  reserved  hy  tfie  Honourable  Baron  Platt. 

THREATENING  LETTER. 

"  Thomas  Smith  was  convicted  before  my  brother  Wil- 
liams and  myself,  at  the  last  September  Session  of  the 
Central  Criminal  Court,  of  having  knowingly  and  felo- 
niously sent  to  Sir  Walter  Rockliff  Farquhar,  Bart.,  and 
others,  a  letter  directed  to  them  by  the  names  and  descrip- 
tion of  Messrs.  Herries,  Farquhar,  and  Co.,  St.  Jameses 
money,  is  a  Street,  demanding  money  of  and  from  them  with  menaces, 
terwithin^he     Aod  without  any  reasonable  or  probable  cause  against  the 

form  of  the  statute. 


1850. 

Saturday, 
January  19. 

A  letter  con- 
taining  an  as* 
■ertion  that 
mischief  will 
happen,  which 
the  writer  will 
not  prerenty 
unless  he  re- 
ceives a  sum  of 


^'  At  the  close  of  the  case  for  the  prosecution,  the  pri- 
soner'*s  counsel  submitted  that  the  letter  set  forth  on  the 
indictment  did  not  amount  to  a  threatening  letter  within 
the  meaning  of  the  7  &  S  Geo.   IV.  c.  29,  s.   8.     My 


eUtnte  7  &  8 
G.  IV.  c.  29, 
8.  8. 

Where  an  ob- 
jection, that 
the  learned 
Judge  at  the 
trial  did  not 

question  to  the  brother  Williams  and  I  thought  that  it  did,  but  reserved 
uSn^^rved     ^^^  point  for  the  consideration  of  Her  Majesty^s  Judges 

this  Court  wiU 

not  send  the  case  back  to  be  amended  in  order  to  raise  the  point. 

This  Court  will  not  consider  an  objection  which  has  not  been  reserved,  eren  though  it  should 
be  fairly  deducible  from  the  case  itself. 

This  Court  will  not  go  into  any  matter  of  evidence  which  occurred  at  the  trial  if  it  is  not 
stated  in  the  case. 

Before  the  case  is  submitted  to  this  Court  counsel  may  apply  to  the  Judge,  by  whom,  it  is 
stated,  to  amend. 


Smith. 
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sitting  in  a  court  of  appeal.     The  following  is  a  copy  of  the        1850. 
letter:—  ~^  Si^.   ~ 

*'  *  Oeittlbmbn, — You  say  that  B.  O.  N,  will  accede  to  the 
terms  proposed,  and  send  part  of  the  means  to  any  place 
which  may  be  named.     You  would  have  had  an  answer 
yesterday  but  was  prevented.     If  you  act  honestly  by  me 
and  not  by  any  means  deceive  me  or  allow  any  spy  to 
watch  me,  I  will  save  you  or  perish  in  the  attempt,  though 
I  hazard  my  life  in  so  doing,  and  must  have  means  sufficient 
at  my  disposal,  without  delay,  or  all  will  be  lost.     I  am 
fully  assured  that  20,000/.  would   not   cover  the  horrid 
catastrophe  which  would  not  only  stop  your  bank  for  a 
time  but  perhaps  for  ever,  as  the  books  would  all  be  de- 
stroyed.    The  match — the  most  dreadful  and  last  resource 
— has  been  contemplated  by  the  cracksman  or  captain  of 
this  most  horrid  gang,  which  I  fervently  pray  to  be  relieved 
from.     I  have  never  yet,  so  help  me  Ood,  done  a  deed  I 
am  afraid  or  ashamed  of,  and  the  only  way  I  can  privately 
obtain  means  will  be  the  following : — At  the  London  end 
of  Kensington  Gardens,  on  the  Knightsbridge  side,  there 
is  a  dike  sloped  which  divides  the  gardens  from  the  park, 
and  a  carriage  road  where  the  roads  meet  as  you  turn  to 
ride  or  drive  across  the  bridge ;  it  is  a  short  distance  from 
the  first  bridge  where  the  keeper  remains  in  the  garden. 
By  looking  up  that  dike  you  will  see  large  iron  pipes  which 
convey  water  to  the  pond.     A  large  elm-tree  stands  be- 
tween the  park  and  the  garden,  and   there  is  sufficient 
room  under  the  first  pipe  to  place  a  small  bag.     If,  there- 
fore, you  will  send  a  man  you  can  confide  in,  and  lodge 
beneath  that  pipe  250  sovereigns  unseen  by  mortal  eye,  I 
swear  by  Almighty  God  most  solemnly,  that  the  evil  to 
which  I  have  alluded  shall  be  averted,  if  when  I  have  com- 
pleted my  task  and  informed  you  when  all  is  safe  and 
denounced  the  villains  you  will  let  me  have  250/.  more, 
which  if  God  prosper  me  I  will  repay  with  gratitude,  as  I 


Smith. 
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1850.        could  not  get  into  business  for  less  than  500/.  to  obtain  a 
Reg.  v.       respectable  living.     Let  the  money  be  lodged  to-morrow, 
(Saturday  morning)  by  half-past  eleven  o'^clock,  but  not  one 
moment  sooner  and  all  shall  be  well  with  you,  but  if  I  am  at 
all  deceived  in  any  possible  way  all  must  fall  on  yourselves.'' 
^'  The  jury  found  the  prisoner  guilty.**^ 

Bodkin  for  the  prisoner.  This  was  an  indictment 
framed  under  the  stat.  7  &  8  Geo.  IV.  c.  29,  s.  8. 
Whether  a  letter  which  is  the  subject  of  an  indictment 
under  this  section  is  a  letter  attended  with  menaces,  is  a 
question  which  should  be  decided  by  the  jury,  and  he 
submitted  that  the  judge  did  wrong  by  merely  leaving  it  to 
the  jury  to  say  whether  the  prisoner  was  guOty  of  sending 
this  letter,  [Wilde,  C.  J. — That  is  not  reserved.]  He 
proposed  that  the  case  should  be  amended  by  inserting 
that  objection.  [Wilder  C.  J. — No,  Wightman^  J. — 
The  only  question  reserved  for  us  is,  whether  this  is  a 
threatening  letter  within  the  meaning  of  the  statute. 
Platt^  B. — The  learned  counsel  was  told  that  this  point 
would  be  reserved  and  he  was  content.]  It  is  to 
be  drawn  fairly  from  the  case  itself  that  the  learned 
Judge  considered  this  was  a  pure  question  of  law  for 
him  to  consider.  [Wiffhtman^  J. — It  is  not  the  point 
taken,  nor  is  it  the  point  submitted.  Wilder  C.  J. — 
When  you  saw  the  case  stated,  you  should  have  applied  to 
the  learned  Judge  to  amend  it.]  He  was  not  aware  that 
such  an  application  could  be  made.  [WikUy  C,  J. — Such 
an  application  was  once  made  to  me,  and  I  was  glad  of  the 
suggestion.]  Upon  the  construction  of  the  letter,  he 
referred  to  Reg.  v.  Pickford  (a),  which  is  the  only  case 
under  the  late  statute.  Two  letters  were  given  in  evidence. 
[TFiWf,  C.J. — We  know  nothing  of  any  other  letter  than 

(a)  4  C.  &  P.  227 ;  see  2  Ruis.  on  Cr.  717. 


Smith. 
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that  set  out  in  the  case.  Alderson^  B. — And  all  you  have  1850. 
to  do  is  to  contend  that  that  is  not  a  threatening  letter.]  rio.  v. 
It  is  extremely  difficult  to  distinguish  this  case  from  JReg. 
T.  Pickford;  the  letter  does  not  contain  any  menace 
on  the  part  of  the  person  writing.  [Wilde,  C.  J. — He 
certainly  does  not  threaten  mischief,  but  he  says  that  he 
will  not  prevent  it.]  It  is  not  every  menace  which  is  within 
\he  meaning  of  this  highly  penal  statute.  Menaces  fre- 
quently take  place  in  the  common  concerns  of  life,  as 
threatening  to  bring  an  action,  &c.  The  true  rule  by 
which  the  Court  would  be  guided,  is  that  laid  down  by 
Lord  EUenborough,  C.  J.,  in  Rex  v.  Souther l(m  (a)  ;  there, 
speaking  of  indictments  at  common  law,  the  learned  Judge 
aaid  that  the  threat  must  be  ''  either  attended  with  duress, 
or  such  as  may  overcome  the  ordinary  free  will  of  a  firm 
man  and  induce  him  from  fear  to  part  with  his  money."'* 
That  is  the  correct  rule.  Applying  that  test  to  the  letter 
in  question,  it  is  a  silly,  clumsy,  foolish,  and  transparent 
attempt  to  get  money  from  the  parties ;  but  it  does  not 
amount  to  the  offence  contemplated  by  the  statute.  In 
Reg,  V.  Pickford^  the  circumstances  were  precisely  the 
same ;  the  same  intimation  of  danger ;  and  in  that  case, 
although  the  question  of  the  construction  of  the  letter 
was  left  to  the  jury,  who  found  that  it  did  contain 
menaces,  yet  the  Judges  held  the  conviction  wrong,  and 
ordered  the  prisoner  to  be  discharged.  [Wilde,  C.J. — 
It  appears  that  the  Judges  in  that  case  thought  it  was 
only  a  demand,  and  that  it  did  not  amount  to  menaces. 
Alderson,  B.  —  *'  Let  the  money  be  lodged  to-morrow 
morning  by  half-past  eleven,  but  not  a  moment  sooner, 
and  all  shall  be  well  with  you ;  but,  if  I  am  at  all  deceived 
in  any  possible  way,  all  must  fall  on  yourselves."  Was 
not  that  a  threat  that  something  should  happen !  Rex  v. 
Pickford  was  a  very  different  case.]     It  was  not  a  letter 

(a)  6  East,  12G. 
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1850,        likely  to  overcome   the  reason  of  any  banking-house 
Rbo.  v.       London. 

Smith 

BaUantine,  in  support  of  the  prosecution,  was  not  hear 
Wilde,  C.  J. — I  cannot  persuade  myself  into  a  doul 
in  this  case.  The  question  to  be  looked  at  is  whether  thei 
is  a  demand  of  money  and  whether  a  threat  is  held  out  thj 
something  will  happen  unless  the  money  is  forwarde 
My  learned  brothers  concur  with  me  in  the  view  that  th 
letter  contains  that  species  of  demand  which  the  statui 
contemplated ;  and  we  think  that  the  statute  is  satisfic 
where  a  man  requires  a  sum  of  money  from  another  und< 
circumstances  calculated  to  induce  him  to  part  with 
against  his  will,  in  order  to  avoid  a  threatened  evil.  Wit 
respect  to  the  observation  that  '^  the  demand  must  I 
such  as  a  firm  man  would  be  likely  to  yield  to^  our  jud( 
ment  must  be  regulated  by  the  nature  of  the  deman 
rather  than  by  any  speculation  upon  the  nerves  of  the  ind 
vidual .  If  this  letter  contains  a  demand,  of  which  no  one  ca 
doubt,  how  is  it  accompanied  !  Why  by  an  intimation  thi 
something  will  happen  if  the  money  be  not  paid :  ^*  thai 
certain  cracksman  of  this  most  horrid  gang  had  coi 
templated  the  match,  the  most  dreadful  and  last  resource 
that  twenty  thousand  pounds  would  not  cover  the  horri 
catastrophe,  which  would  lead  to  a  stoppage  of  the  bank 
And  then  *'If  you  will  lodge  two  hundred  and  fifty  sovereigi 
I  swear  that  the  evil  to  which  I  have  alluded  shall  I 
averted.^  This  it  seems  to  me  is  as  distinct  a  menace  f 
could  reasonably  have  been  required.  Each  letter  must  t 
judged  of  by  itself,  and  we  do  not  feel  ourselves  at  a 
pressed  by  Pichfords  case.  It  is  the  opinion  of  my  leame 
brothers  and  of  myself,  that  this  is  a  sufficient  demand  an 
a  sufiicient  menace,  and  we  think  that  every  part  of  th 
statute  is  satisfied. 

Conviction  afiirmed. 
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CORAM 


WiLDB,  C.  J.,  WlOHTMAN,  J., 

Aldriuon,  B.,  Platt,  B., 

Williams,  J. 


The  Qubkn  against  Richard  Cludrray. 

Case  reserved  by  the  Honourable  Justice  Willifims. 

1 860. 

POISON.  Saturday 

January  19. 

^'Thu  was  an  indictment  under  the  statute  7  Will.  W .  To  administer 
&  1  Vict.  c.  86,  s.  2,  for  administering  poison  with  intent  ^^^^^^  *' 
to  murder.     The  prisoner  was  proved  to  have  administered  «^'*  "•'«'  'o 
to  Ruth  Horsfield,  a  child  nine  weeks  old,  two  cocculus  minister  poison 
mdicus  berries.  JJJ^  ^ivfm.  iv. 

**  The  child,  after  havinir  swallowed  the  berries,  threw  *  i  Vict.  c.  85, 

°  8.  2  ;  although 

up  one  by  vomiting,  and  the  other  passed  through  her  body  the  kernel  00I7 
in  the  course  of  nature,  and  was  found  next  day  in  her  thHtomiui" 

clothes.  '^  ''Ot  act 

npoDthepod, 

^^  Two  medical  witnesses  called  on  the  part  of  the  pro-  and  the  whole 
secution  proved  that  the  cocculus  indicus  berry  is  classed  j^no^^** 
with  the  narcotic  poisons;  that  the  poison  consists  in  the     A  person  who 

at  the  same 

presence  of  an  alkaloid  which  is  extracted  from  the  kernel ;  time  adminls- 
that  all  the  noxious   properties  are  in  the  kernel ;    and  and  iu  antidote 
that  it  has  a  very  hard  exterior  or  pod,  to  break  which  ^^^^  "o*  *^™*- 

,     -  .  .  .  , ,         nister  poiton 

much  force  is  required.  One  of  these  witnesses  added,  (per  Alderson, 
that  the  berry,  if  the  pod  is  broken,  is  calculated  to  pro-  '  * 
duce  death  in  an  adult  human  subject,  though  he  did  not 
know  how  many  would  be  required  for  the  purpose ;  that 
he  thought  the  poison  contained  in  the  kernels  of  two 
berries,  if  the  pods  were  burst  and  if  retained  on  the 
stomach,  might  produce  death  in  a  child  nine  weeks  old ; 
vol.  I,  R 


Cludiray. 
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1850.        but  that  the  berry  could  not  be  digested  by  the  child,  and 
Reg.  v.       that  it  would  pass  through  its  body  without  the  pod  being 
burst,  and  so  would  be  innocuous  (as  had  in  fact  happened 
in  the  present  case). 

*'  It  was  therefore  objected  by  the  Counsel  for  the  pri- 
soner, that  the  berries  were  not  poison,  within  the  meaning 
of  the  statute ;  for  that  though  the  kernel  of  the  berries 
contained  poison,  yet  the  pod  rendered  the  poison  inno- 
cuous. I  overruled  the  objection,  and  left  the  whole  case 
to  the  jury,  who  found  the  prisoner  guilty^  and  I  directed 
judgment  of  death  to  be  recorded.  But  I  stayed  the  exe- 
cution in  order  to  submit  the  point  raised  by  the  prisoner'^s 
Counsel  to  the  consideration  of  the  Court/^ 

Overendy  for  the  prisoner.  This  was  an  indictment 
framed  under  the  7  Will.  IV.  &  1  Vict.  c.  85  s.  2  (a), 
and  the  real  question  is,  What  is  the  meaning  of  the  word 
"poison?"  [Alderson,  B. — You  say  this  is  not  poison; 
suppose  a  small  quantity  of  arsenic  within  a  globule  of 
glass.]  He  was  prepared  to  meet  that  case  or  he  could 
not  support  the  present.  According  to  Taylor  (b)  poison 
is  a  substance  "  which,  when  administered,  is  capable  of 
acting  deleteriously  on  the  body.**^  [Piatt ^  B. — We  must 
not  go  by  the  definition  in  a  medical  book.]  Perhaps  not, 
but  it  was  as  well  to  call  attention  to  the  opinion  of  so 
eminent  an  authority.  The  words  of  the  statute  are  "  any 
poison  or  other  destructive  thing  f  ^  a  poison  would  not  be  a 
poison  within  the  meaning  of  the  statute  unless  it  was 
destructive.     The  statute  is  to  be  read  as  if  it  was  written 

(a)  7  Will.  IV.  &  1  Vict.  c.  85,  s.  2.  *'  Whosoever  ihali  administer  to  or 
cause  to  be  taken  by  any  person,  any  poison  or  other  destroctlTe  thing,  or 
shaU  stab,  cut,  or  wound  any  person,  or  shaU  by  any  means  whatever  cause 
to  any  person  any  bodily  injury  dangerous  to  life,  with  intent  in  any  of  the 
cases  aforesaid  to  commit  murder,  shaU  be  guilty  of  felony,  and  being  oon> 
▼icted  thereof  shaU  suffer  death." 

(b)  Taylor's  Med.  Jurisp.  p.  1. 
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**  any  destructive  poison  or  other  destructive  thing,"  and        1850. 
therefore  to  administer  poison  in  a  perfectly  innocuous  state        RmoTv, 
is  not  within  the  meaning  of  the  statute.     In  s.   6  (a)     Cluderay. 
of  the  same  statute  the  words  are  ^^  poison  or  other  noxious 
thing  ;**  so  that  the  legislature  itself  has  made  a  distinction 
between  poisons  which  are  noxious  and  those  which  are 
destructive.     Under  the  latter  section  it  would  be  enough 
that  the  party  administered  a  noxious  or  hurtiiil  poison,  but 
under  the  first  it  must  be  something  more  than  hurtful,  it 
must  be  destructive.     He  would  also  call  in  aid  the  words 
which  follow  in  s.  2,  ''or  shall  stab,  cut,  or  wound  any 
person  :^  those  words  would  not  be  satisfied  by  a  man  biting 
off  another's  nose;   in  that  case  the  man  would  wound 
another,  but  not  in  the  sense  contemplated  by  the  star 
tute  (&).     So  that  it  is  not  enough  to  follow  the  words  of 
the  statute.     Suppose  the  man  to  bite  off  another's  nose 
with  intent  to  murder  him.     [FTt&fe,  C.  J. — And  that  he 
bled  to  death.]     That  would  be  murder,  and  altogether  a 
different  charge :  here  the  party  did  not  die ;    that  was 
administered  which  contained  within  it  the  power  of  de- 
struction, but  in  the  form  in  which  it  was  administered 
could  not  by  possibility  destroy  (c).     [Alder soriy  B. — You 
8ay  that  it  is  not  poison  until  the  shell  is  broken.]     In  Reg, 
V,  Hay  don  (d)^  Erie,  J.  stated  that  under  the  term  ''poison'^ 
would  fall  anything  calculated  to  destroy  life ;    that  sub- 
stances harmless  in  themselves  might  become  poisons  by  the 

{a)  7  Will.  IV.  &  1  Vict.  c.  85,  s.  6.  "  Whosoever,  with  intent  to  procure 
the  miscarriage  of  any  woman,  shall  unlawfully  administer  to  her,  or  cause  to 
be  taken  by  her,  any  poison  or  other  noxious  thing,  or,"  &c. 

(^)  See  IZejr  ▼.  Stevens,  1  Moo.  C.  C.  409  ;  Rex  v.  Harris,  7  C  &  P.  446 ; 
Rex  ▼.  Murrow,  1  Moo.  C.  C.  456. 

(e)  Mr.  Overend  observed  that  one  of  the  medical  gentlemen  who  attended 
at  the  trial  had  since  taken  several  of  the  berries  for  the  purpose  of  satisfying 
himself  as  to  their  effect,  and  that  he  was  by  this  means  satisfied  that  they  were 
perfectly  innocuous.  It  appears  that  the  stomach  will  not  act  upon  the  outer 
part  of  the  berry,  the  pod,  containing  the  poison. 

(d)  1  Cox,  Cr.  Ca.  184. 

r2 


Cludkrat. 
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1850.  time  or  manner  of  their  administration.  Taking  this  defini- 
rbo.  v.  tion  as  correct,  if  time  and  manner  of  administration  may 
make  an  otherwise  harmless  substance  a  poison;  so  the 
time  and  manner  of  administration  may  make  a  poisonous 
substance  harmless.  In  the  present  instance  it  was  not 
^ven  under  such  circumstances  as  to  be  poisonous,  but  in 
the  manner  of  its  administration  it  was  perfectly  harmless. 
Where  it  cannot  come  in  contact  with  the  bodily  system, 
it  cannot  be  a  destructive  thing ;  and  in  this  case,  that  it 
was  impossible  that  it  could  so  come  in  contact,  the  evidence 
so  far  as  it  was  given,  established.  Suppose  a  person  to 
administer  a  poison,  and  with  it,  by  mistake,  its  antidote,  so 
that  the  poison  was  innocuous ;  it  could  hardly  be  contended 
that  he  had  administered  a  destructive  thing :  in  that  case 
the  poison  exists,  but  its  action  is  neutralized  ;  yet  it  might 
be  possible  to  evaporate  the  antidote,  and  leave  the  poison  in 
the  body  (a).  [Alder son,  B. — Here  you  treat  the  outside 
as  the  antidote.  Piatt,  B. — Might  the  question,  whether 
poison  or  not,  depend  upon  the  strength  of  the  stomach  ? 
There  was  no  evidence  to  show  that  at  any  age  of  the 
recipient  it  would  have  been  poison.]  The  question  is,  was 
it  poison  to  a  child  nine  weeks  old?  He  contended  upon  the 
evidence  it  was  not. 

Hall^  in  support  of  the  conviction.  He  was  to  show  that 
poison  was  poison,  although  it  was  in  a  case.  This  is  classed 
as  a  poison  amongst  medical  writers.  [Wightmany  J. — 
That  is  agreed,  but  it  is  contended  that  the  berry  is  not 
poison  unless  it  is  broken.]  Taking  the  whole  of  the  berry 
together,  it  is  poison,  and  administering  the  berry  is  like 
administering  arsenic  in  a  capsule  which  probably  would 
break  or  otherwise  suffer  the  arsenic  to  escape  in  the 
stomach.  \_Platt,  B. — The  question  really  is  whether  each 
and  everj'  part  of  the  berry  was  administered.]     The  whole 

(a)  See  Christian  on  Poisons,  p.  33. 


Cludikat. 
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was  passed  into  tiie  stomach  of  the  child.  What  difference  1850. 
can  it  make  that  the  poison  was  incased?  The  statute  does  Rio.  v. 
not  say,  poison  likely  to  occasion  death,  but  only  ^^  poison." 
[Wilde^  C.  J. — Is  poison,  administered  by  mistake  in  such 
a  way  that  it  could  not  operate  as  poison,  within  the  sta- 
tute !]  In  that  case  it  might  be  said  that  to  administer  a 
poison  which  the  stomach  would  immediately  reject,  would 
not  be  administering  poison.  Is  the  argument  to  be  that 
because  a  man  administers  too  large  a  dose  of  poison,  he 
does  not  administer  poison  at  all!  [Wilcky  C.  J. — Or 
because  he  administers  too  small  a  dose  that  it  is  not 
poison  r|  There  are  certain  cases  in  which  large  doses 
would  not  have  any  effect  whatever  (a).  The  question 
really  is,  whether  an  insoluble  capsule  covering  alters  the 
nature  of  the  substance  within.  The  distinct  and  compre- 
hensive words  in  which  the  statute  is  expressed,  he  appre- 
hended, were  used  for  the  very  purpose  of  excluding  ques- 
tions of  this  sort.  In  one  point  of  view  the  whole  berry  was 
poison,  it  was  classed  as  a  poison  generally :  the  kernel  was 
unquestionably  poison,  that  was  administered,  and  though 
within  the  pod,  it  cannot  be  said  that  poison  was  not 
administered. 
Overend  replied. 

Wilde,  C.  J.  —  The  question  really  is  whether  the 
prisoner  administered  poison  with  intent  to  kill.  He 
administered  the  berry  of  the  cocculus  indicus  and  it  is 
admitted  that  the  kernel  of  the  berry  is  poison,  and  it  was 
proved  that  he  administered  it  with  intent  to  kill ;  but  it 
also  appears  that  he  administered  it  in  such  a  condition  that 
it  could  not  act  as  poison ;  and  then  the  question  arises 
whether  a  person  who  administers  poison  with  intent  to 
kill,  but  from  ignorance  administers  it  in  such  a  manner  as 

(a)  See  Tajlor  on  Poisoni,  p.  40. 
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1850.       to  be  innocuous,  is  guilty  under  the  statute.     We  are  all 

BxQ.v.       of  opinion  that  a  man  who  administers  poison  which,  by 

Cludbrat.     reason  of  some  mistake,  is  ineffective  as  a  poison,  is  not 

the  less  guilty  of  administering  poison  because,  under  the 

circumstances,  it  is  not  likely  to  produce  any  ill  effect. 

Aldbrson,  B.  added,  that  in  the  case  suggested  of  a 
person  administering  together  two  poisons  which  counter- 
acted each  other,  there  was  really  no  administering  of 
poison  at  all. 

Conviction  affirmed. 
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SITTINGS  AFTER  HILARY  TERM, 


IN 


THE  THIRTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


CORAM 


VVlLDK,  C.  J.,  MaULE,  J., 

Aldbrson^  B.,  Wightman,  J., 

Williams,  J. 


Tub  Queen  against  John  CHBisroPHERy  John  Smith,  and 

George  Thornton. 

1850. 
EVIDENCE.— DEPOSITIONS.  Friday, 

February  lit 

^'  The  prisoners  Christopher,  Smith,  and  Thornton,  were  a  witness  was 
indicted  at  the  General  Quarter  Sessions,  holden  in  and  for  foj^^^e  mad 
the  Borough  of  Liverpool,  on  the  22nd  day  of  October,  *™*«» "» *^c 

,  presence  of  the 

1849,  for  felony.     When  the  prisoners  were  first  brought  prisoner.    The 
before  the  magistrate  and  charged  with  the  felony,  the  majristrate  af- 
witnesses  were  sworn,  examined  by  the  mairistrate,  and  te^^^J^ds,  at  his 

.  J         .  .  ®^^  office— the 

cross-examined  by  the  pnsoners,  and  written  mmutes  of  magistrate  and 
the  examination  and  cross-examination  were  made  by  the  bdng™mt— 
clerk  to  the  magistrates,   under  the  inspection  of   the  >"  drawing  up 

^  *  the  depositions 

magistrate.  put  further 

"  These  minutes  were  then  sent  to  the  office  of  the  clerk  Sitoess^and 
to  the  magistrates,  and  there  delivered  to  a  clerk  named  »"»^rt«d  the 

'^  '  ^  answers.    This 

Tasker,  who  proceeded  to  write  the  depositions  from  the  statement  was 

afterwards  read 
before  the  ma- 
gistrate in  the  presence  of  the  witness  and  the  prisoner,  and  the  witness  resworn  as  to  its 
troth.     Held,  that  the  witness  at  the  trial  might  be  asked  as  to  such  answers  without  putting 
in  the  written  document. 

Qy.f  whether  such  a  document  is  in  law  a  deposition. 
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1 850.  minutes.  The  witnesses  attended  in  the  office,  and  in  the 
Rkg.  v.  course  of  writing  the  depositions,  Tasker  put  some  questions 
to  each  of  them  for  the  purpose  of  rendering  the  depo- 
sitions more  correct,  clear,  and  complete.  The  answers 
given  to  the  questions  were  inserted  in  the  depositions. 
The  magistrate  was  not  present,  nor  were  the  prisoners  at 
the  office  of  the  clerk  to  the  magistrates.  The  depositions 
having  been  thus  written,  the  witnesses  appeared  again 
before  the  magistrate,  and  in  the  presence  of  the  prisoners 
were  resworn,  the  depositions  were  read  over  to  them,  and 
a  full  opportunity  was  afforded  for  cross-examination  before 
the  depositions  were  signed  by  the  witnesses. 

^^  Under  these  circumstances  appearing  on  the  trial,  the 
Counsel  for  the  prisoners  proposed  to  ask  one  of  the  wit- 
nesses for  the  Crown  the  following  question :  ^  Did  you 
not  tell  Mr.  Tasker,  that  you  were  watching  the  prisoner 
Christopher,  till  a  quarter  before  one  o'clock  (a)  ?'  This 
question  was  material. 

^'The  question  had  reference  to  what  was  said  by  the 
witness  in  answer  to  some  question  put  by  Tasker,  as 
above  stated,  in  the  course  of  writing  the  depositions ;  and 
the  witnesses  answer  would,  according  to  the  evidence,  ap- 
pear on  the  depositions.  The  depositions  were  not  read, 
or  tendered  in  evidence.  The  Counsel  for  the  prosecution 
objected  to  the  question  proposed,  and  the  question  was 
overruled  by  the  Court. 

**  The  prisoners  were  all  convicted  of  felony.     Judgment 


(a)  At  the  trial  the  question  was  put,  after  the  following  examination  : — 
**  When  you  gave  your  evidence  against  the  prisoners,  before  they  were 
committed,  was  it  taken  down  in  writing  in  open  Court  ?" 
*»  No." 

**  Where  did  you  go  to,  to  have  your  evidence  taken  ?" 
**  I  went  into  a  room  under  the  Court,  to  a  Mr.  Tasker." 
•*  Were  the  prisoners  or  magistrate  present  ?" 
••No." 
Then  followed  the  question  set  out  in  the  case. 


Christopher. 
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was  poetponedy  and  the  prisoners  were  comuiitted  to  prison        1850. 
until  it  shall  have  been  decided  Rbo.  v. 

**  Whether  the  question  proposed  to  be  asked  was  pro- 
perly overruled,  and  whether  the  prisoners  were  duly  con- 
victed. 

''Gilbert  Hknuerson^ 
"  Recorder  of  the  Borough  of  Liverpool.**" 

Hilb^  for  the  prisoner.  The  first  question  in  this  case, 
isy  whether  there  were  any  legal  depositions  at  all.  It  is 
clear  that  if  there  were  not,  the  witness  might  be  asked 
any  question  as  to  what  was  said  before  the  magistrate.  If 
there  were  legal  depositions,  the  question  had  no  reference 
to  them, — to  what  was  done  before  the  magistrate ;  but 
to  a  question  put  by  a  person  having  no  authority,  when 
neither  the  prisoner  nor  the  magistrate  was  present ;  and 
therefore  the  witness  might  be  properly  examined  as  to 
what  she  then  said  (a).  Tlie  first  question,  therefore, 
that  presents  itself  is  whether,  or  not,  there  were  any 
legal  depositions.  Under  the  Statutes  2  &  3  Ph.  and 
M.  c.  10,  and  7  Geo.  IV.  c,  64,  it  was  not  in  terms  re- 
quired that  the  prisoner  should  be  present;  but,  as  a 
general  principle,  no  depositions  could  be  given  in  evi- 
dence unless  the  party  had  an  opportunity  of  cross-examin- 
ing the  witness.  The  examination  of  the  witness,  however, 
need  not  have  taken  place  in  the  presence  of  the  prisoner. 
If,  after  the  exatnination  had  been  taken  down  in  the  absence 
of  the  prisoner,  the  prisoner  was  called  in,  the  witness  re- 
sworn, and  the  evidence  read  over,  and  then  declared  by  the 
witness  to  be  true,  it  was  sufficient  that  the  prisoner  had 
then  an  opportunity  to  cross-examine.     Rex  v.  Smith  (b). 

(a)  Reg.  v.  GriffitKt,  9  C.  &  P.  746 ;  Beg,  v.  SpiUbury,  7  C.  &  P.  187  ; 
Arch.C.  L.  118. 

{b)  Holt's  N.  P.  R.  614  ;  8,  C.  Rass.  &  Ry.  339  ;  2  SUrk.  N.  P.  C.  208 
(see  note  2  Stark,  p.  211) ;  and  see  also  Rose,  C.  £v.  71  ;  Arch.  C.  L.  133. 
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1850.       The  question  here  arises  under  the  stat.  11  &  12  Vict. 

Rbo.  9.  c.  42,  s.  17 ;  by  that  statute  the  magistrates  ^'  shaU  in  the 
presence  of  such  accused  person  (who  shall  be  at  liberty  to 
put  questions  to  any  witness  produced  against  him)  take 
the  statement  on  oath  or  affirmation  of  those  who  shall 
know  the  facts  and  circumstances  of  the  case,^  &c.  (a).  It 
was  clear  therefore  that  the  examination  must  be  now 
made  in  the  presence  of  the  prisoner,  the  statute,  he  sub- 
mitted, having  been  intended  to  obviate  the  objection  that 
was  made  under  the  old  statutes.  [Aldersan^  B. — What 
objection  was  there  under  the  old  statutes  f]  Taking  the 
evidence  in  the  absence  of  the  prisoner.  In  Reg.  v.  John- 
son (b)j  Piatt,  B.  strongly  condemned  such  a  course  of 
procedure.  [Alderson^  B.  —  There  is  no  question  this 
must  be  considered  as  concluded  by  authority  (c).  The 
fact  is,  that  all  the  depositions  in  London  and  Westminster 
are  taken  precisely  in  that  way  at  present.  The  only 
essential  part  before  the  late  statute  was  that  the  prisoner 
should  have  an  opportunity  to  cross-examine  (J).]  In  the 
present  case,  the  minutes  never  were  signed  by  either  of 
the  parties,  and  consequently  there  were  no  legal  depo- 
sitions. After  the  examination  before  the  magistrate  was 
concluded,  a  clerk  to  the  clerk  of  the  magistrates,  in  the 

In  Rex  V.  Forbei,  Holt'i  N.  P.  R.  599,  note  (decided  before  Rex  r.  Smith), 
Chambre,  J.,  refused  to  reoeire  sach  depositions  in  evidence. 

(a)  For  section  of  statute,  see  note,  p.  9. 

(b)  2  C.  &  K.  394. 

(c)  His  Lordship  mentioned  two  unreported  cases  in  which  such  eridenoe 
had  been  received,  one  of  which  occurred  at  Somerset,  and  the  prisoner  was 
hanged. 

(d)  The  statute  11  &  12  Vict.  c.  42,  s.  17,  provides,  that  the  justices  shall, 
in  the  presence  of  the  accused,  take  the  statement  of  the  vntness  and  shall  put 
it  into  writing  ;  and  such  deposition  shall  be  read  over  to  and  signed  by  the 
witness,  and  signed  also  by  the  justice  or  justices.  See  note,  p.  9.  Alderson, 
B.,  observed  that  the  law  was  the  same  before  the  late  statute  11  &  12  Vict, 
c.  42.  See  R.  v.  Smith,  Holt,  N.  P.  614  (on  stat.  Ph.  &  M.) ;  R,  v.  Biking- 
ton,  2  Lew.  C.  C.  142  (on  stat.  7  Geo.  IV.  c.  54)  ;  R,  v.  Hake,  1  Cox,  C.  C. 
226  (lb.). 
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absence  of  the  prisoner  and  of  the  magistrate,  further  1850. 
examined  the  witness,  and  from  such  examination,  and  the  RboTv! 
previously-written  statement  and  from  his  own  recollection,  CHwsTopHBa. 
a  fresh  statement  was  written.  According  to  the  case  stated 
a  full  opportunity  was  afforded  for  cross-examination 
before  the  depositions  were  signed : — suppose  a  prisoner  to 
attend  before  the  magistrates  with  his  counsel  and  attorney; 
the  examination  to  be  taken  before  the  magistrate,  and 
the  prisoner's  advisers  to  go  away;  the  depositions  are 
afterwards  altered  and  read  over  to  the  prisoner  in  the 
absence  of  his  legal  advisers,  (who,  not  supposing  that  any 
alteration  would  be  made,  regard  the  proceedings  as  a  mere 
form,)  is  it  to  be  taken  for  granted  that  such  written  state- 
ment is  the  statement  upon  which  an  opportunity  was 
afforded  for  cross-examination  i  Such  a  course  is  far  more 
objectionable  than  that  of  examining  the  witnesses  in  the 
absence  of  the  prisoner,  and  then  reading  to  him  their 
evidence,  because  it  tends  to  throw  the  prisoner  off  his 
guard.  He  need  scarcely  call  attention  to  the  fact 
that,  in  case  of  the  death  of  the  witness,  such  altered 
depositions  would  be  unalterable  evidence  against  the 
prisoner ;  the  question  therefore,  was  one  of  essential  im- 
portance. [Maule^  J. — You  must  prove  the  full  oppor- 
tunity of  cross-examining.  If  the  prisoner  does  not  hear 
the  whole  of  the  question,  he  has  not  such  full  opportunity. 
Suppose  the  answer  to  be  "  Yes,^  to  a  question  involving 
two  alternatives.  The  prisoner  may  know  that  the  witness 
means  to  affirm  the  one  and  not  the  other,  to  which  the 
clerk  may  write  the  answer  "Yes,''  thereby  importing  a 
different  matter  from  that  to  which  the  witness  really  in- 
tended to  speak.] 

Then,  supposing  the  depositions  to  be  good,  he  contended 
that  in  such  case  the  counsel  for  the  prisoner  was  only  pre- 
vented from  examining  the  witness  as  to  what  was  said 
before  the  magistrate.     [AUerson,  B. — You  have  no  right 
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1 850.  to  ask  what  was  said  before  the  magistrate ;  but  what  was 
Rbo.  V,  said  at  another  time  is  not  excluded.  The  mere  fact  of  its 
being  taken  down  in  writing  is  not  materal  if  it  is  not  taken 
down  in  a  proper  form.]  The  statement  produced  not 
having  been  a  statement  made  before  the  magistrate,  the 
counsel  for  the  prisoner  was  entitled  to  put  the  ques- 
tion (a). 

Paget,  for  the  Crown,  was  requested  by  the  Court  to 
direct  his  attention  in  the  first  instance  to  the  last  point. 
For  the  purpose  of  this  part  of  the  argumenty  he  might 
assume  that,  if  the  witness  had  been  dead,  the  depositions 
might  have  been  read  in  evidence  under  the  17th  sect,  of 
11  &  12  Vict.  c.  42.  Counsel  was  not  precluded  from 
asking  ^'Did  you  tell  Mr.  Tasker  so  and  soV  but  the 
question  in  this  case  was  precluded  by  the  form  of  the 
question  itself,  "  Did  you  not  tell  Mr.  Tasker  (6),"  &c., 
adopting  the  very  words  stated  in  the  depositions  as  the 
reply  made  by  the  witness  to  a  question  put  by  Tasker. 
That  statement  appeared  upon  the  depositions.  [Aldersojt^ 
B. — '^  That  statement  ^^  is  a  fallacy.  A  similar  statement 
might  have  been  correct.  Is  it  to  be  taken  that,  when  Uie 
party  was  resworn,  every  question  and  every  answer  was 
repeated  I]  For  the  purpose  of  this  argument,  it  must  be 
assumed  that  the  same  words  were  repeated  before  the 
magistrate.  That  was  the  ground  upon  which  he  had  to 
contend  that  the  question  was  inadmissible.  [Wilde,  C.  J. 
— The  question  is  not  whether  the  answer  only  was  the 
same,  but  whether  the  question  to  which  the  answer  was 
given  was  also  the  same.  1  presume  the  question  put, 
when  the  witness  was  resworn  before  the  magistrate  (after 
reading  the  statement),  was,  "  Is  that  true  r  to  which  the 
witness  answered  *'  Yes."     The  answer  upon  the  depo- 

(fl)  Reff.  ?.  Shellard,  9  C.  &  P.  277 ;  lUg.  v.  Holdeny  8  C.  &  P.  e06. 
(b)  The  magistrates'  clerk*i  clerk. 
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ntions  was  an  answer  to  some  question  put  by  Tasker  when  1850. 
the  magistrate  was  not  present ;  not  a  statement  made  Rio.  v. 
before  the  magistrate,  nor  in  the  presence  of  the  accused.  ■»"■*^'■■•• 
Alderson^  B. — Then  the  answer  to  the  question  before  the 
magistrate  would  not  be  found  upon  the  depositions,  but 
another  answer.  Wilde^  C.  J. — Has  not  the  prisoner  a 
right  to  hear  the  question  as  well  as  the  answer  ?  Now  he 
does  not  hear  the  questions  to  which  the  several  replies  are 
made ;  all  that  he  hears  is  the  question,  ^^  Is  that  true !" 
to  which  the  answer  "  Yes"  is  given.  As  much  is  suggested 
frequently  by  the  question  as  by  the  answer.  A  magistrate 
often  omits  to  put  down  part  of  the  statement,  because  he 
thinks  it  not  material.  If  it  should  at  the  trial  appear 
important,  is  it  to  be  excluded  (a)  ?  MauU^  J. — There  is 
no  authority  in  the  clerk  which  would  exclude  the  evidence. 
Aldersony  B. — Suppose  a  man  in  the  street  to  have  asked 
the  question,  would  not  the  answer  have  been  admissible !] 
It  must  be  presumed  that  what  Tasker  wrote  down  was  by 
the  witnesses  authority ;  and  that  it  was  written  correctly, 
as  it  was  signed  by  the  witness.  He  was  prepared  to  say 
the  witness  could  not  be  asked  a  question  upon  the  depo- 
sitions without  putting  them  into  his  hand :  that  being  done, 
the  prisoner's  Counsel,  finding  they  did  not  contain  the 
statement,  might  put  the  question.  He  believed  that  to  be 
the  foundation  of  the  second  resolution  in  7^  Queen's 
ca8e(b).  [Alderson^  B. — That  is  to  say,  if  he  never  made 
any  statement  except  that  which  is  in  writing;  here  the 
witness  does.  It  appeared  to  him  the  statement  made 
by  the  witness  to  Tasker,  and  which  was  read  over  to  him 
and  acknowledged  by  him  to  have  been  'Hrue,"  was  the  state- 
ment of  the  witness.  [Aldersony  B. — Could  the  witness, 
by  signing  his  name,  in  this  case  prevent  that  from  being 
proved  which  was  proveable  before  ?     Maule^  J. — Suppose 

(a)  See  note  to  Jemu  v.  Wheedon,  2  M.  &  R.  488,  489. 

(b)  2  B.  &  B.  286. 
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1850.       ft  man  makes  an  affidavit,  you  ask  him,  Did  he  not  say  so 

RioTw!       wi^  so»  **poi^  giving  instructions  to  his  attorney?]     He 

Christopher,  referred   to  SainthiU  V.  Bound  {a).     [Maule,  J.— There 

is  nothing  to  show  that  in  that  case  the  statement  was 
ever  made,  except  in  the  affidavit.  It  may  have  been 
signed  by  a  deaf  and  dumb  man.]  The  judgment  in 
Leach  v.  Simpson  (b)  was  strongly  in  his  favour.  Sup- 
pose the  present  question  to  have  arisen  in  a  civil  action. 
[AldersoUf  B. — The  rule  would  have  been  the  same.] 
A  merchant  sends  a  letter  written  by  his  clerk,  and 
signed  by  his  own  hand :  the  whole  of  it  becomes  the 
statement  of  the  merchant,  and  it  would  not  be  compe- 
tent to  prove  any  matter  therein  stated  without  produc- 
ing the  letter.  [Matdet  J* — This  is  not  the  same  case, 
because  the  clerk  does  not  write  down  what  he  is  di- 
rected. AldersoHj  B. — The  difference  is,  that  in  the  case 
of  the  letter  the  communication  is  the  communication  of 
the  merchant.] 

On  the  other  point ; — whether  there  were  any  legal  depo- 
sitions. This  was  an  act  done  in  the  course  of  taking  down 
the  depositions,  whether  the  depositions  were  regularly 
taken  or  not.  [AldersoUy  B. — Have  you  seen  the  note  to 
Jeans  v.  Wheedon  (c)  I  There  the  whole  of  the  law  is  laid 
down  very  well  and  very  correctly.]  That  is  distinguish- 
able from  the  present  case,  for  there  the  document  was 
not  signed  at  all.  [Alderson^  B. — I  did  not  refer  to  the 
facts  of  that  case  but  to  the  general  principle,  as  stated  in 
the  note.  If  that  is  correctly  laid  down,  as  I  think  it  is, 
it  disposes  of  this  question.]  He  did  not  contend  that 
other  statements  than  those  contained  in  the  depositions 
might  not  be  given  in  evidence,  but  that  it  was  necessary 
as  a  preliminary  measure  to  put  the  depositions  in  in  the 
first  instance. 

(a)  4  Esp.  74.  (b)  5  M.  &  W.  311,  312. 

(c)  2  M.  &  R.  487. 
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WiLDB,  C.  J. — From  the  view  which  the  Court  takes  of  1850. 
the  question,  it  will  not  be  necessary  to  trouble  you  further  luo.  v. 
upon  that  point.  Cheistoph.e. 

We  are  of  opinion  that  the  question  put  was  a  legal 
and  proper  question,  and  that  an  answer  ought  to  have  been 
required.  [His  Lordship  here  stated  the  facts  and  the  ob- 
jection.] The  question  is  whether  the  paper  was  the 
primary  evidence ;  the  ground  upon  which  it  is  contended 
that  it  was,  is  that  it  is  to  be  treated  as  if  it  was  a  deposi- 
tion  before  the  magistrate.  The  interval  that  elapsed 
between  the  time  when  the  evidence  was  received,  when  it 
was  put  into  writing,  and  when  the  party  is  supposed  to 
answer  the  question,  would  not  materially  alter  the  case. 
Ought  this  document  to  be  treated  as  a  deposition  before 
the  magistrate  ?  Is  the  analogy  a  correct  analogy  !  The 
opinion  of  the  Court  is,  that  it  is  not.  Where  the  evidence 
has  been  taken  before  a  magistrate  and  it  is  received,  it  is 
because  the  Court  has  charged  a  public  officer  with  recording 
what  is  said,  and  the  presumption  is  that  he  did  his  duty, 
and  therefore  it  is  the  best  evidence.  Is  there  any  legal 
character  attached  to  this  paper  at  the  time  it  is  written 
to  exclude  parol  evidence  I  The  Court  is  of  opinion  that 
there  is  not.  At  the  time  Tasker  wrote  it,  he  was  doing 
an  act  to  which  the  law  gave  no  sanction,  he  was  doing  it 
as  a  mere  volunteer ;  and  he  could  not  by  any  such  writing 
exclude  parol  evidence  of  that  which  the  witness  may 
have  said.  We  are  therefore  of  opinion  that  it  was  com- 
petent to  ask  the  question.  You  cannot  put  it  higher 
than  the  case  of  a  man  writing  the  paper  himself,  and 
Tasker  is  in  no  better  situation.  There  is  in  point  of 
law  no  legal  authority  attached  to  it,  and  there  is  no 
reason  why  the  question  should  not  be  asked.  The  whole 
argument  seems  to  be  founded  upon  a  position  which 
is  not  at  all  analogous.     We  are  of  opinion  the  question 
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1850.        was  improperly  overruled.     It  therefore  becomes  unnoces- 
Rig.  V,       sary  to  decide  the  other  point.     The  prisoner  must  be 

Christopher,  discharged  (a). 

See  Reg.  v.  Bond,  and  Reg.  v.  Sansome,  htfra. 

(a)  In  this  case  no  judgment  had  been  entered  at  the  time  of  this  hearing. 
See  schedule  to  11  &  12  Vict.  c.  78,  the  Act  by  which  this  Coort  is  con- 
stituted. 
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The  Queen  against  Richard  Williams.  lfi*0 

LEVY  OF  CHURCH  RATE.  f.^S'i. 


The  prisoner  was  tried  at  the  General  Quarter  Sessions  Justiceiof  the 
for  the  county  of  ComwalU  held  at  Bodmin,  on  the  17th  of  a  warrant  under 
October,  1848,  on  an  indictment  which  charged  him  with  in '^^127^' 
havinff  unlawfully  rescued  a  distress  which  had  been  seized  7,  to  levy  • 
under  a  warrant  to  distrain  for  the  amount  of  a  church  dutrettamd 

m 

rate.     The  case  set  out  the  warrant,  which  after  reciting  roetheteriMof 
the  making  a  complaint  before  a  justice  by  the  churchwar-  the8Ut.27Geo. 

II.  c.  20,  by 

dens  of  the  parish  of  St.  Austell  in  the  said  county ;  that  limiting  the  sale 
the  said  Richard  Williams  had  refused  and  neglected  to  pay  ^[^of  a°Qna. 
the  sum  of  8».  8  Jrf.  which  he  was  duly  rated  and  assessed  to  ^«0  *?  ^^^  ^"" 

•'  ,    ,  than  four  nor 

pay  for  a  church  rate  in  the  said  parish,  the  validity  of  which  more  than  eight 
rate  had  not  been  questioned  in  any  Ecclesiastical  Court ;  ^^^  ^^  ^^ 
an  order  by  the  said  justice  requiring  him  to  pay  the  said  »eMn»re. 
sum,  together  with  the  sum  of  hs.  9d.  for  costs;  notice  of  lewj  <* forth. 
the  order,  and   refusal  of  the  said  Richard  Williams  to  J^JrionnS^a  * 
pay;  concluded — "These  are  therefore  to  authorize  and  S***^?*")  *?  , 

*^^  ^  therefore  bad. 

command  you  that  you  do  forthwith  levy  the  aforesaid  sum 
of  14#.  B^d.  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  Ricliard  Williams,  and  out  of  the  money  arising 
from  such  sale  that  you  do  pay  or  cause  to  be  paid  unto 
the  said  Richard  Parsons  and  William  Jago  (a)  the  said 
sum  of  14«.  S^d.y  and  thereout  also  deduct  your  necessary 
charges  for  distraining ;  and  if  any  overplus  shall  remain 
after  such  payment,  and  deduction  as  aforesaid,  that  you  do 
render  the  same  unto  the  said  Richard  Williams,**^  &c.  The 
second  count  of  the  indictment  was  as  follows  : — '  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  after  the  taking  and  distraining  of  the  said  goods 
in  manner  and  for  the  cause  aforesaid,  and  whilst  the  said 

(a)  The  churchwardens. 
VOL.  I.  s 


Williams. 
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1850.  sum  of  I4s.  B^d.  remained  due  and  unpaid,  to  wit,  on  the 
Reg.  v.  day  and  year  last  aforesaid,  at  the  parish  of,  &c.,  the  said 
goods  and  chattels  were  then  and  there  in  the  custody  and 
possession  of  one  Samuel  Treverton,  under  and  by  virtue 
of  the  said  warrant,  and  by  him  were  then  and  there  had 
and  detained  for  the  cause  aforesaid,  he  the  said  Samuel 
Treverton  then  and  there  being  one  of  the  constables  of 
the  said  parish,  &c. ;  and  that  the  said  Richard  Williams, 
on,  &c.,  with  force  and  arms,  at  the  parish,  &o.,  the  said 
goods  and  chattels  so  as  aforesaid  in  the  custody  of  the 
said  Samuel  Treverton  as  such  constable  as  aforesaid  then 
and  there  being  from  and  out  of  the  custody  and  against 
the  will  of  him  the  said  Samuel  Treverton,  then  and  there 
unlawfully  and  injuriously  did  rescue,  take,  and  carry  away 
(the  said  sum  of  14«.  Bid.  so  as  aforesaid  due  being  then 
unpaid),  and  other  wrongs,  &cl,  agiunst  the  peace,  &c.'^ 
The  counsel  for  the  defendant  took  objection  to  the  validity 
of  the  warrant, — that  a  time  had  not  been  therein  limited 
for  the  sale  and  disposal  of  the  goods  as  required  by  the 
stat.  27  Oeo.  II.  c.  20,  s.  I.  The  objection  was  overruled, 
and  the  defendant,  having  been  found  guilty  on  the  second 
count,  was  sentenced  to  be  imprisoned  for  two  months, 
and  to  pay  a  fine  of  lOZ.,  subject  to  a  case  reserved  for  the 
opinion  of  this  Court.  In  the  mean  time  execution  was 
respited. 

No  counsel  appeared  on  behalf  of  the  prisoner. 

Pashley^  for  the  Crown. — The  question  in  this  case  is, 
whether  the  warrant  to  distrain  for  a  church  rate  is  a  valid 
warrant.  The  usual  form  (a)  which  is  here  followed,  and 
which  has  always  been  used  under  the  statutes  7  Will.  III. 
c.  34,  and  1  Geo.  I.  stat.  2,  c.  6,  is  said  to  be  wrong  because 
it  does  not  define  the  time  for  the  disposal  of  the  goods, 
which  it  is  said  should  be  not  less  than  four  nor  more  than 

(a)  1  Chit.  Burn.  Job.  678,  last  ed. 


Williams. 
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eight  days ;  the  terms  of  the  warrant  in  this  case  being  1850. 
te  levy  ^^  forthwith.^  The  statute  referred  to,  the  27  JUo.  v. 
Greo.  II.  c.  20,  s.  1,  after  reciting  that  justices  are  em- 
powered to  issue  warrants  for  the  distress  of  goods  and 
chattels,  and  that  in  all  cases  a  time  is  not  limited  for  the 
sale  thereof,  provides,  that  in  all  cases  where  any  justice  of 
the  peace  is  required  by  any  Act  of  Parliament  to  issue  a 
warrant  of  distress,  he  may  therein  order  the  goods  to  be 
sold  within  a  limited  time,  such  time  to  be  not  less  than 
four  nor  more  than  eight  days  (a).  IWUliams^  J. — The 
church  rate  to  be  paid  by  Quakers  is  not  afiected  by  this 
Act :  it  is  expressly  excepted  from  its  operation.]  That  is 
so.  It  is  suggested,  on  the  other  side,  that  this  Act  is  in- 
tended to  provide  that  in  all  cases^  there  shall  be  no  sale 
within  four  days.     The  statute  really  provides,  that  in  all 

(a)  Stmt  27  Oeo.  II.  c.  20,  b.  I.  "  Whereas  by  many  Acts  of  Parliament 
justices  of  the  peace  are  empowered  to  issue  warrants  for  the  distress  and  sale 
of  goods  and  chattels,  bnt  the  charges  of  distraining,  keeping,  and  sale  of  such 
goods  and  chattels  are  not  provided  for  in  all  the  said  Acts,*  nor  is  there  a 
time  in  all  cases  '  limited  for  the  sale  thereof  whereby  iuconyeniences  have 
arisen.'  Therefore,  for  remedy  thereof,  be  it  enacted  by,"  &c.,  '*That  in  aU 
eases  where  any  jostice  or  jnstices  of  the  peace  is  or  are  or  shall  be  required 
or  empowered  by  any  Act  or  Acts  of  Parliament  now  in  force,  or  hereafter  to 
be  made,  to  issue  a  warrant  of  distress  for  the  levying  of  any  penalty  inflicted, 
or  any  sum  of  money  directed  to  be  pud,  by  or  in  consequence  of  such  Act  or 
Acts,  it  shaU  and  may  be  lawful  for  the  justice  or  justices  granting  such  war- 
rant therein  to  order  and  direct  the  goods  and  chattels  so  to  be  distrained  to 
be  sold  and  disposed  of  within  a  certain  time  to  be  limited  in  such  warrant, 
so  as  such  time  be  not  less  than  four  days  nor  more  than  eight  days,  unless 
the  penalty  or  sum  of  money  for  which  such  distress  shall  be  made,  together 
with  the  reasonable  charges  of  taking  and  keeping  such  distress,  be  sooner 
paid." 

Sect.  2.  Charges  of  distress,  &c. 

Sect.  3.  Not  to  extend  to  or  repeal  any  provisions  relating  to  distress  for 
church  rates  payable  by  Quakers. 

*  lEd.  m.  c.  16;  2  Ed.  III.  c.  6;  18  Ed.  III.  st.  2,c.  2;  d4  Ed.  III.  c.  1 
k  c.  5 ;  12  Ric.  II.  c.  10 ;  18  Ric.  II.  c.  7 ;  14  Ric.  II.  c.  11 ;  17  Ric.  II.  c.  10 ;  2 
Hen.  V.  St.  1,  c.  4  ;  2  Hen.  V.  st.  2,  c.  1 ;  14  Hen.  VI.  c.  4  j  18  Hen.  VI.  c.  11 ; 
1  Ed.  IV.  c.  2 ;  1  Ric.  III.  c.  8 ;  8  Hen.  VII.  c.  1 ;  4  Hen.  VII.  c.  12 ;  6  Geo.  I. 
e.  21 ;  9  Oeo.  I.  c.  7;  5  Geo.  II.  c.  18  k  c.  19. 

b2 
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1850.  cases  where  the  justice  is  by  a  prior  statute  required  to 
Rbo.  ff,  issue  a  warrant  of  distress,  it  shcdl  and  may  be  lawful  for 
iLLiAics.  j^jjj^  therein  to  order  the  goods  to  be  sold  within  a  certain 
time.  This  is  not  compulsory.  [WiUiams^  J. — By  the 
recital,  it  appears  the  statute  was  to  remedy  the  inconve- 
niences which  had  arisen  from  no  time  being  fixed.]  The 
third  section,  which  contains  the  exception  as  to  Quakers, 
places  them  in  the  same  situation  as  they  were  in  under 
stats.  7  Will.  III.  c.  34,  and  1  Geo.  I. stat.  2,  c.  6.  The  stat. 
Will.  III.  provides  a  summary  power  for  levying  church 
rates  upon  Quakers ;  the  stat.  Geo.  I.  extends  that  power ; 
but  in  neither  statute  is  any  time  for  the  sale  limited.  The 
stat.  27  Geo.  II.  provides  a  general  distress.  [Maule^  J. — 
The  statute  does  not  give  the  power  where  it  did  not  exist 
before,  but  it  regulates  the  mode  of  proceeding.]  The  stat. 
53  Geo.  III.  c.  127,  is  the  Act  under  which  the  goods  of 
others  than  Quakers  are  distrained  for  church  rates  (a)< 

(a)  Stat.  53  Geo.  III.  c.  127,  a.  7.  "  Whereas  it  is  expedient  that  church 
rates  or  chapel  rates  of  limited  amount  undalj  '  refused  or  withheld,  should 
in  certain  cases  be  more  easily  and  speedily  recovered :  Be  it  enacted,  That, 
from  and  after  the  passing  of  this  Act,  if  any  one  duly  rated  to  a  church  or 
rhapel  rate,  the  validity  whereof  has  not  been  questioned  in  any  Ecclesiastical 
Court,  shall  refuse  or  neglect  to  pay  the  same  sum  at  which  he  is  so  rated,  it 
shall  and  may  be  lawful  for  any  one  justice  of  the  peace  of  the  same  county, 
riding,  city,  liberty,  or  town  corporate,  where  the  church  or  chapel  is  situated 
in  respect  whereof  such  rate  shall  have  been  made,  upon  the  complaint  of  any 
churchwarden  or  churchwardens,  chapelwarden  or  chapplwardens,  who  ought 
to  receive  and  collect  the  same,  by  warrant  under  the  hand  and  seal  of  such 
justice,  to  convene  before  any  two  or  more  such  justices  of  the  peace  any 
person  so  refusing  or  neglecting  to  pay  such  rate,  and  to  examine  upon  oath 
(which  oath  the  said  justices  are  hereby  empowered  to  administer)  into  the 
merits  of  the  said  complaint,  and  by  order  under  their  hands  and  seals  to 
direct  the  payment  of  what  is  due  and  payable  in  respect  to  such  rate,  so  as 
the  sum  ordered  and  directed  to  be  paid  as  aforesaid  do  not  exceed  ten  pounds 
over  and  above  the  reasonable  costs  and  charges  to  be  ascertained  by  such 
justices ;  and  upon  refusal  or  neglect  of  such  party  to  pay  according  to  such 
order,  it  shall  and  may  be  lawful  for  any  one  of  such  justices,  by  warrant 
under  his  hand  and  seal,  to  levy  the  money  thereby  ordered  to  be  paid,  toge- 
ther with  the  amount  of  such  costs  and  charges,  by  distress  and  sale  of  the 
goods  of  such  offender,  his  executors  or  administrators,  rendering  only  the 
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[Maukj  J. — It  is  a  levy:  it  is  not  in  the  nature  of  a  1850. 
distress ;  it  is  not  a  pledge ;  although  the  party  may  rm.  r^ 
perhaps  pay  before  the  sale.]  The  statute  27  Geo.  II.  Williams. 
c.  20,  excepts  from  its  operation  the  powers  in  reference 
to  Quakers  under  the  stats.  7  &  8  Will.  III.  and  1  Geo. 
I.;  and  it  leaves  the  previous  law  with  respect  to. them 
untouched.  Then  comes  the  stat.  53  Geo.  III.  c.  127,  the 
object  of  which  was  to  give  the  same  power  in  all  other 
cases  (where  the  amount  did  not  exceed  ten  pounds)  as 
existed  before  in  reference  to  Quakers.  That  statute  says 
that  the  justices  may  by  warrant  order  the  payment  of  the 
money  by  distress  and  sale,  but  nothing  is  said  about  any 
time  :  no  time  is  defined.  [  Wilde,  C.  J. — I  understand 
the  27  Geo.  II.  c.  20,  to  apply  to  all  rates  that  were  then 
made  or  thereafter  should  be  made.  JUaule,  J. — The  Act 
27  Geo.  II.  contains  an  exception  as  to  Quakers.  Suppose  a 
subsequent  Act  to  pass  in  the  form  of  the  stat.  53  Geo.  III., 
giving  a  power  to  distrain;  suppose  it  was  a  game  law; 
you  might  as  well  say  that  such  Act  did  not  apply  to  the 
Quakers,  although  it  should  give  the  magistrates  the  same 
power  to  distrain  for  a  game  penalty  as  they  previously 
had  of  enforcing  the  payment  of  church  rates.  You  seek 
to  make  use  of  the  stat.  27  Geo.  II.,  and  at  the  same  time 
you  also  seek  to  reject  it.]  The  distinction  is  that  your 
Lordship  is  putting  the  whole  in  pari  materia,  [^Maule,  J. 
— The  question  then  is  whether  the  materia  is  the  church 
rate  or  the  Quaker.  It  is  usual  to  put  a  man  into  posses- 
sion for  four  days ;  but  the  most  humane  thing  you  can  do 
to  a  Quaker  is  to  take  his  goods  at  once,  instead  of  keeping 
a  man  in  for  four  days  to  convert  him  from  the  error  of  his 
ways.  Williams^  J. — Where  there  is  a  debt  created  by  sta- 
tute, and  also  a  mode  of  enforcing  it,  it  is  not  to  be  enforced 

OTerpIoB  to  him  or  her,  the  necesBary  charges  of  distraining  being  thereout 
first  deducted  and  allowed  by  the  said  justice.'* — Appeal. — Proviso  for  Eode- 
liastical  Jurisdiction. 
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1850.  without  notice ;  but  here  the  statute,  as  to  the  mode  of 
]^g^  ^  enforcing  it,  ahready  existed.  Maule^  J. — This  is  an  ecde- 
W1LLIAM8.  siastical  debt  to  be  enforced  originally  in  the  Ecclesiastical 
Court.  The  stat.  53  Geo.  III.  gives  the  magistrates  power 
to  order  the  payment  of  it,  and  so  makes  it  a  civil  process.] 
The  civil  power  is  called  in  to  enforce  the  ecclesiastical  law 
by  a  summary  mode  of  compelling  the  payment  of  the 
money.  The  case  does  not  fall  within  the  words  of  the 
stat.  27  Geo.  II.  c.  20,  ^'  Where  any  justice  of  the  peace  is 
or  shall  be  required  by  any  Act  of  Parliament  now  in  force, 
or  hereafter  to  be  made,  to  issue  a  warrant  of  distress  for 
the  levying  of  any  penalty  inflicted,  or  any  sum  of  money 
directed  to  be  paid  by  or  in  consequence  of  such  Act.^^  This 
is  not  a  penalty  inflicted,  nor  b  it  a  sum  of  money  directed 
to  be  paid  by  or  in  consequence  of  such  Act :  it  is  a  sum 
of  money  payable  under  the  ecclesiastical  law,  and  the  jus- 
tice of  the  peace  has  the  power  to  enforce  the  payment 
by  distress  under  the  particular  authority  of  this  Act. 
The  statute  53  Geo.  III.  is  not  limited  expressly  to  a  levy 
of  the  amount  due  for  church  rates ;  but  under  that  act 
may  be  levied  not  only  such  amount,  but  also  all  costs  and 
charges.  The  Act  is  larger  in  its  operation  than  the  27 
Geo.  II.,  which  is  in  eflect  repealed  by  this  Act,  so  far  as  this 
Act  is  concerned  :  yet,  under  this  Act  the  remedy  is  for  a 
small  sum,  not  like  the  statute  27  Geo.  II.,  under  which  orders 
may  be  made  for  the  levy  of  a  very  large  amount ;  when 
that  is  the. case,  one  can  readily  suppose  the  reasonableness 
of  granting  four  days.  [Jlfawfe,  J. — From  s.  6  of  53  Geo.  III. 
it  would  appear  that  the  stat.  of  27  Geo.  II.  c.  20,  was  not 
overlooked  by  the  legislature  in  passing  that  Act].  With 
respect  to  any  weight  to  be  attached  to  an  incidental  ex- 
pression of  the  legislatuie  in  reference  to  a  previous  statute, 
he  cited  Dore  v.  Gray  (a),  Russell  v.  Ledsam  (6).     The 

(a)  2  T.  R.  358. 

{b)  11  M.  &  W.  647  ;  U  M.  &  W.  574,  in  error  ;  IC  M.  &  W.  633. 


Williams. 
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declaration  of  the  legislature,  as  to  the  meaning  of  a  pre-  1850. 
vious  statute,  is  a  matter  by  which  the  Courts  will  not  be  rbo.  v. 
influenced,  because  it  is  the  province  of  the  judges,  and  not 
the  authority  of  the  legislature,  to  construe  an  Act  of  Par- 
liament. [Maule,  J. — That  is  extending  the  doctrine  very 
far,  because  it  is  saying  the  legislature  did  not  know  what 
they  were  themselves  saying ;  your  argument  would  put  an 
end  to  all  the  interpretation  clauses.  Alderson,  B. — Here 
the  justices  make  the  order,  directing  the  sale  **•  forthwith  ;^ 
and  it  is  said  that  you  must  have  a  warrant  of  distress  autho- 
rising a  sale,  not  within  four  days.  That  is  so.  The  warrant 
must  follow  the  directions  of  the  statute.  Maule^  J. — They 
follow  the  form  in  Bum's  J. ;  but  it  is  not  the  first  form 
in  that  work  which  has  been  objected  to,  and  decided  to  be 
wrong.] 

WiLDB,  C.  J. — We  are  of  opinion  the  warrant  is  within 
die  operation  of  the  statute  27  Geo.  II.  c.  20,  and  therefore 
the  conviction  is  bad.  A  verdict  of  ^'  not  guilty  ^  must  be 
entered. 

Conviction  quashed. 
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EASTER  TERM, 


IN 


THE  THIRTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


CORAM 


Wilde,  C.  J., 
Aldbrson,  B., 


WiGHTMAN,  J., 

Cresswell,  J., 


Erle,  J. 


1860. 

Saturday, 
April  27.  (a) 


The  Queen  against  Benjamin  Hopkins  Bond. 
Case  reserved  by  the  Honourable  Justice  CresswelL 


A  prisoner  can.  ^^l'  Thb  indictment  charged  the  prisoner  with  stealing 
ed  upon  an^in-'  seventy  pieces  of  the  current  coin  of  the  reahn  called  sove- 
dictmentcharg-  reigns,  of  the  value  of  70/. ;  one  hundred  and  forty  pieces  of 

ing  a  larcenj  of  ,  , 

specific  coins,     the  current  coin  called  half-sovereigns,  of  the  value  of  70/. ; 
evidence  fpoi^    and,  in  like  manner,  280   crowns,  400  half-crowns,  400 
''^**^ Vh*  li***^    florins,  400  shillings,  and  400  sixpences,  the  property  of 
some  one  of  the  I.  6.  Currie  and  Co.  in  their  dwelling-house, 
chargwi^war"*'       "2.  In  another  count   he  was  charged  as  clerk  and 

the  subject  of 
the  larceny :  it 
is  not  sufficient 
that  the  evi- 
dence satisfies 
the  jury  that 
some  of  one  or 
of  the  other 
coin  mentioned 
was  stolen. 
lErUf  J.  dis- 
■entiente.] 

A  statement  made  by  a  prisoner  before  a  magistrate,  not  signed  either  by  the  magistrate  or 
the  prisoner,  is  not  excluded  as  evidence  because  the  magistrate  omits  to  inform  him  that  he 
has  nothing  to  hope  or  to  fear  from  either  promise  or  threat.  [11  &  12  Vict.  c.  42,  s.  18. — 
Proviso.] 


servant. 

^^The  prisoner  was  a  clerk  in  the  banking-house  of 
Isaac  G.  Currie  and  Co.,  and,  on  the  i7th  of  October,  was 
employed  as  one  of  the  cashiers.  There  was  evidence  from 
which  it  might  be  inferred  that  he  had  on  that  day 
abstracted  70/.  in  money  from  the  bank,  but  there  was  no 


(a)  Tbis  case  was  argued  before  the  above-named  judges  on  Saturday,  January  19,  1850. 
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evidence  to  show  the  nature  of  any  one  piece  of  the  coin        1850. 
taken.  Rbo.  v. 

"  4.  Amongst  other  evidence  the  counsel  for  the  prose-        Bond. 
cution  tendered  in  evidence  a  statement  by  the  prisoner 
before  the  committing  magistrate,  made  under  the  foUow- 
ing  circumstances. 

^^  5.  The  prisoner  was  taken  before  the  magistrate  on 
the  20th  of  October,  and  charged  with  stealing  70/.  in 
money  from  his  employers,  and  remanded,  after  some 
witnesses  had  been  examined.  He  was  brought  up  a 
second  time,  on  the  24th  of  October,  and  then  further 
evidence  was  given,  and  that  which  had  been  given  on  the 
former  occasion  was  read  over.  The  magistrate  then 
addressed  him  in  the  language  prescribed  by  the  11  &  12 
Vict.  c.  42,  s.  18 ;  but  did  not  tell  him,  as  required  by  the 
proviso,  that  he  had  nothing  to  hope  from  any  promise  of 
&vour,  or  to  fear  from  any  threat. 

^^  6.  The  prisoner's  answer  was  taken  down.  The  solici- 
tor for  the  prosecution  then  asked  for  another  remand,  as 
the  next  day  would  be  the  last  on  which  he  could  go  before 
the  Grand  Jury  at  the  Sessions,  which  were  then  in  pro- 
gress, for  which  he  could  not  be  prepared. 

^^  7.  The  prisoner  objected,  and  assigned  a  reason,  and 
being  asked  whether  he  wished  that  to  be  taken  down  as 
part  of  his  statement,  he  said  that  he  did,  and  it  was 
accordingly  written  down.  He  was  then  remanded,  and 
the  statement  was  not  signed  by  the  prisoner  or  the  magis* 
trate.  The  prisoner  was  brought  before  the  magistrate 
again  on  the  31st  of  October.  No  new  witnesses  were 
examined,  nor  any  questions  put  for  the  prosecution ;  but 
an  attorney  by  whom  the  prisoner  was  then  attended,  put 
a  few  questions  to  one  of  the  witnesses  who  had  been  before 
examined.  The  evidence  was  then  read  over  and  the 
witnesses  were  then  re-sworn.  The  statement  made  by  the 
prisoner  at  the  former  examination  was  then  read  to  him ; 


Bond. 
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1850.  his  attorney  objected  to  its  being  taken  as  his  statement, 
rbo.  V.  because  an  addition  had  been  made  to  the  evidence  in  answer 
to  his  questions.  The  magistrate  then  again  asked  the 
prisoner,  in  the  terms  prescribed  by  the  statute,  whether 
he  wished  to  make  any  statement,  and  he  declined  doing  so. 

^*8.  The  prisoner'^s  Counsel  objected  to  the  former 
statement  being  received;  but  I  admitted  it,  reserving 
for  the  consideration  of  the  Judges  the  propriety  of  so 
doing. 

'^  9.  It  was  then  read  by  the  derk,  who  took  it  down  as 
follows :  ^  I  shall  say  nothing  here,  I  had  rather  say  it  at  my 
trial.^  And,  when  a  remand  had  been  asked  for,  he  ob- 
jected to  it,  and  said,  ^  It  is  my  intention  to  plead  guilty  to 
the  charge.' 

^'  10.  At  the  close  of  the  case  for  the  prosecution,  it  was 
objected  that  there  was  no  evidence  to  show  that  the 
prisoner  had  taken  any  particular  description  of  coin,  and 
that  the  jury  could  not  with  propriety  find  him  guilty  of 
stealing  either  one  or  the  other  in  the  alternative.  In  order 
that  this  question  might  be  considered  by  the  Judges,  I 
told  the  jury  that  if  they  were  satisfied  that  the  prisoner 
had  stolen  a  sum  of  money  from  his  employers  in  their 
banking-house^  consisting  of  some  of  the  coins  mentioned 
in  the  indictment,  although  they  could  not  say  which,  they 
should  find  him  guilty. 

^^11.  The  jury  found  him  guilty,  and  I  have  now  to  request 
the  opinion  of  the  Judges;  first,  whether  the  statement 
made  by  the  prisoner  was  properly  received ;  and,  secondly, 
whether  the  direction  given  to  the  jury  was  correct.^^ 

Parry ^  for  the  prisoner.  He  would  take  the  objections 
in  the  order  reserved.  The  first  objection  was,  that  upon 
the  evidence  the  indictment  was  not  supported.  The  in- 
dictment was,  at  common  law,  for  stealing  certain  moneys 
therein  described.     It  was  not  disputed,  that  if  it  could 
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haire  be^i  proved  that  any  single  coin  had  be^i  taken,  1850. 
the  prisoner  must  have  been  convicted ;  but  there  was  no  r^gTv] 
evidence  as  to  any  specific  coin.  ICresswell^  J. — It  was  Bond. 
found  that  some  coin  was  taken.]  He  would  so  treat  it. 
The  indictment  stated  only  silver  and  gold  coin ;  it  might 
have  be^i  that  copper  coin  was  stolen,  and  there  was  no 
statement  of  copper  coin  in  the  indictment.  It  is  a  general 
rule,  that  the  article  stolen  must  be  described  with  cer- 
tainty; that  rule  was  not  complied  with  in  the  present 
instance.  At  common  law,  it  was  necessary  that  the 
article  stolen  should  be  strictly  laid  and  proved  as  laid.  By 
7  &  8  Qeo.  IV.  c.  29,  s.  48,  ^^in  every  such  indictment, 
except  where  the  ofience  shall  relate  to  any  chattel,  it  shall 
be  sufficient  to  allege  the  embezzlement  to  be  of  money, 
without  specifying  any  particular  coin  or  security  ^^  that 
showed  that  at  common  law  it  was  necessary  to  state  the 
sort  of  coin,  and  this  Act  was  passed  to  do  away  with  such 
necessity  in  indictments  for  embezzlement ;  but,  even  under 
this  statute,  some  kind  of  coin  must  be  found  to  have  been 
taken.  In  Hale's  P.  C.  (a),  it  is  said,  '^  An  indictment 
against  A.,  quod  felonice  cepit  et  asportavit  bona  et  cataUa 
B^  without  showing  what  in  certain,  as  scilicet  unum  eguum^ 
unum  bovem^  ^c,  is  not  good."  So  again,  ^^  the  number 
of  things  stolen  must  be  exp^ressed ;  therefore  it  is  not 
sufficient  to  say  felonice  furatus  est  oves,  or  columbas^ 
out  of  a  dove-cote,  or  young  hawks  out  of  the  nest, 
without  expressing  their  number.""  That  is,  that  it  is 
necessary  to  describe  the  article  with  certainty ;  and  it  must 
with  equal  certainty  be  proved.  [Erlcy  J. — If  ten  hawks 
stated,  would  not  proof  of  nine  do  i]  Yes,  all  he  contended 
for,  was  that  you  must  prove  one  hawk  at  least.  He  would 
put  the  ordinary  case  of  alleging  a  sum  of  money,  as  ten 
half-crowns,  there  it  would  be  sufficient  to  prove  the  finding 
on  his  person  one  half-crown,  marked;   but  one  of  such 

{a)  Vol.  II.  p.  182. 
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1850.        coin  must  be  proved.     Here  all  that  was  proved  was  a  defi- 


Bond. 


Rbg.  v.        ciency  of  seventy  pounds,  and  not  any  one  coin  was  traced 
into  the  prisoner's  possession.     [Alderson^  B. — If  he  had 
eaten  the  article  stolen,  you  could  not  trace  it  into  his  pos- 
session ;  for  instance,  a  round  of  beef  stolen  out  of  my  house.] 
Then  it  would  be  a  question  for  the  jury ;  as,  when  the  jury 
find  that  a  person  hoa  stolen  a  watch  from  a  room  where  it 
had  been  the  instant  before,  although  the  watch  is  not 
actually  traced  to  his  possession.     In  Arch.  Cr.  L.  (a) 
*'^  money  is  described  as  so  many  pieces  of  the  current  gold 
or  silver  coin  of  the  realm,  called,  &c.''   The  species  of  coin 
must  be  specified.     For  this  he  cited  Rex  v.  Fry  (ft).     He 
also  referred  to  Rex  v.  Forsyth  (c).     [TFZWe,  C.  J. — How 
are  the  jury  to  say  that  he  was  not  guilty  of  stealing  any- 
thing on  this  count,  when  they  are  of  opinion  he  stole 
all  that  is  stated  in  the  count.]     There  was  no  evidence 
that  any  specific  coin  was  stolen.    [Cresswell,  J. — Whether 
I  was  right  or  not  in  saying  there  was  no  evidence  is  im- 
material, because  I  gave  the  direction  in  order  that  the 
case  might  be  argued.     Alderson,  B. — The  substance  of 
the  direction  is,  that  if  the  jury  were  satisfied  that  the 
prisoner  had  stolen  the  moneys  stated  in  the  indictment, 
without  finding  that  he  had  stolen  any  specific  coin,  they 
were  to  find  a  verdict  of  "  Guilty."]     Had  the  indictment 
been  that  the  prisoner  had  stolen  a  horse  and  a  cow,  it 
would  not  have  been  sufficient  to  have  proved  that  he  had 
stolen  the  one  or  the  other.     [Cresswelly  J. — Suppose  a 
shop  to  be  broken  into,  and  the  evidence  to  be  that  the 
prisoner  was  the  person  who  broke  in,  ^d  that  there  were 
in  the  shop  either  five  coats  and  six  pairs  of  breeches,  or 
six  coats  and  five  pairs  of  breeches,  eleven  in  all ;  but  it 
could  not  be  proved  which,  and  one  of  the  one  or  the  other 
was  stolen,  in  that  case  if  the  jury  were  to  find  the  prisoner 

(a)  P.  51,  10th  edit.  (Jf)  R.  &  R.  482. 

(c)  R.  &  R,  274  ;  Archbold's  Crim.  Law,  51,  10th  ed. 
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guilty /it  might  be  of  stealing  an  article  which  was  in  fact        1 850. 
not  stolen  at  all.     Aldersan^  B. — There  is  an  old  prece-        rbo.  «. 
dent  ii  Coke  of  a  count  for  murder  which  runs : — and  so         Bond. 
the  jurors  aforesaid  say,  that  if  he  did  not  die  of  the  first 
blow  he  did  of  the  second ;  and  if  he  did  not  die  of  the 
second  he  did  of  the  third.]  There  it  was  found  that  one  of 
the  blows  charged  was  the  cause  of  the  death.     Here  it  is 
not  found  that  he  stole  any  one  of  the  coins.     Where  an 
indictment  (a)   charged  a  prisoner   with    stealing    ^^  one 
bushel  of  chaffy  one  bushel  of  oats,   and  one  bushel  of 
beans,^  and  the  evidence  was  that  the  articles  were  mixed 
together,  BayUy^  J.,  held  the  description  insufficient,  and 
said  that  it  should  have  been  a  certain  mixture,  consisting 
of  one  bushel  of  chaff,  &c.     [^AldersoUy  B. — I  much  doubt 
that  case ;  .because,  if  a  man  stole  a  glass  of  wine  in  water, 
I  should  be  loth  to  believe  that  he  did  not  steal  wine.]     It 
is  a  very  strong  case  certainly.     [AldersoUy  B. — Much  too 
strong.     No  doubt  some  mixtures  would   make  a   total 
alteration,   as  various   chemical    mixtures.]      Suppose  a 
piece  of  flannel  or  a  piece  of  cotton  to  be  stolen,  and  there 
being  evidence  of  that  fact  only,  and  not  as  to  either  one 
or  the  other  more  particularly,  the  prisoner  could  not  be 
convicted.     Suppose  two  persons  charged  with  committing 
an  offence,  the  act  of  one  person  only,  and  it  was  evident 
that  it  was  done  by  one  or  the  other,  and  it  could  not  be 
proved  which  had  done  it,  they  must  both  be  acquitted. 
*'*'  The  species  of  goods  must  be  proved  as  laid  '*''  is  an 
expression  used  in  Arch.  Cr.  Law,  under  ^'  Larceny,^**  and 
it  has  never  been  disputed  to  be  good  law.     Another  ob- 
servation is,  that  the  charge  must  be  substantially  proved ; 
the  reason  that  it  is  so,  is  that  the  prisoner  may  afterwards 
plead  autrefois  convict  or  autrefois  acquit.      Here    the 
prisoner   could  not  plead  either  the  one  or  the  other, 
because  he  would  not  know  of  what  he  was  convicted  or 

(a)  3  Chit.  Crim.  Law,  947,  is  cited  in  Archbold's  Ciim.  Law,  for  this  case. 
R,  y.  Kettle. 
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1850.       acquitted,  whether  of  stealing  one  coin  or  another,  because 


Rko.  v.  the  verdict  is  general.  [Alderson^  B. — You  are  to  put  it 
that  the  party  is  found  guilty  of  stealing  according  to  the 
terms  of  the  direction ;  the  only  case  you  can  therefore  put 
is  autrefois  attaint  or  autrefois  conmct.  Wigktman^  J. — 
Supposing  him  to  plead  autrefois  convict^  the  question 
would  then  arise  whether  it  was  the  same  offence,  and  that 
fact  would  be  supplied  by  parol  evidence.]  Who  could  say 
that  he  was  found  guilty  of  stealing  any  specific  coin  as 
alleged  in  the  indictment  t  it  would  be  impossible  for  him 
to  prove  his  plea.  [J^rfe,  J. — It  is  a  matter  entirely  of 
evidence.  Suppose  a  person  to  be  convicted  of  st<ealing  a 
coat,  in  the  pocket  of  which  there  was  a  pocket-book ;  and 
he  is  subsequently  charged  with  stealing  the  pocket-book.] 
He  relied  upon  the  proposition,  that  it  is  necessary  to 
describe  the  article  stolen  with  clearness  and  certainty, 
that  it  must  be  proved  as  laid;  and  that  a  vague  and 
general  description  like  the  present,  no  specific  part  of 
which  could  be  proved,  was  not  sufficient;  and  that  no 
specific  article  having  been  found  to  have  been  stolen,  no 
larceny  as  laid  in  the  indictment  had  been  proved. 

As  to  the  reception  of  the  evidence,  he  would  call 
attention  to  stat.  11  &  12  Vict.  c.  42,  s.  18.  There  were 
many  cases  decided  before  the  late  statute ;  but  he  meant 
to  rely  almost  entirely  upon  the  words  of  that  statute  (a). 

(a)  11  &  12  Vict.  c.  42»  s.  18.  '<  After  the  examinatioii  of  all  the  witnesses 
on  the  part  of  the  prosecntion  as  aforesaid  shall  have  been  completed,  the 
justice  of  the  peace  or  one  of  the  justices,  by  or  before  whom  snch  examina- 
tion shaU  have  been  so  completed  as  aforesaid,  shall,  without  requiring  the 
attendance  of  the  witnesses,  read,  or  cause  to  be  read,  to  the  accused,  the 
depositions  against  him,  and  shall  say  to  him  these  words,  or  words  to  the 
like  eifect :  '  HsTing  heard  the  CTidenoe,  do  you  wish  to  say  anything  in 
answer  to  the  charge  ?  You  are  not  obliged  to  say  anything  unless  you  desire 
to  do  so ;  but,  whatever  you  say  will  be  taken  down  in  writing,  and  may  be 
given  in  evidence  against  you  upon  your  trial ;'  and  whatever  the  prisoner  shall 
then  say  in  answer  thereto  shall  be  taken  down  in  writing,*  and  read  over  to 

*  Schedule  (N)  to  the  statute  is,  by  the  statute,  here  rcferfed  to,  vide  supra, 
p.  254. 
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[Alderton^  B. — It  may  be  that  the  provisions  of  the  statute  1 850. 
apply  only  to  those  cases  where  there  has  been  a  previous  RkoTv! 
promise  or  threat,  and  that  therefore,  at  the  examination.  Bond. 
such  a  statement  is  to  be  made  in  order  to  do  away  with 
any  existing  impression.]  The  prisoner  was  not  cautioned, 
and  it  was  the  duty  of  the  magistrate  to  have  stated  to  him 
that  he  had  nothing  to  hope  or  to  fear ;  and  his  not  having 
done  so  excluded  the  admission  of  any  statement  made  by 
him.  The  proviso  overrules  all  the  preceding  part  of  the 
section,  and  renders  it  obligatory  on  the  magistrate  to  make 
the  statement.  But  there  is  a  second  ground  of  objection, 
that  the  ma^trate  did  not  return  the  whole  of  the  state- 
ment made  by  the  prisoner.  He  only  returned  what  was 
stated  at  the  third  examination.  It  was  the  duty  of  the 
magistrate  to  comply  fully  with  the  provisions  of  the  statute, 
and  his  not  having  done  so  precluded  the  statement  from 
being  given  in  evidence.  The  only  evidence  was  that 
returned  by  the  magistrate.  In  Rex  v.  Walter  (a),  a 
magistrate  returned,  with  the  depositions  taken  before  him, 
that  the  prisoner  said,  ^^  I  decline  to  say  anything  ;^  and  it 
was  held  that  under  those  circumstances  a  witness  for  the 


Um,  and  shaU  be  signed  by  the  said  justice  or  jastioes,  and  Icept  with  the  de- 
poatioDB  of  the  witneiaes,  and  shall  be  transmitted  with  them  aa  hereinafter 
mentioned ;  and  afterwards,  upon  the  trial  of  the  said  accosed  person,  the 
same  may,  if  necessary,  be  giTen  in  evidence  against  him,  without  farther 
proof  thereof;  unless  it  shall  be  proved  that  the  justice  or  jastioes  purporting 
to  sign  the  same  did  not  in  fact  sign  the  same :  Provided  always,  that  the  said 
justice  or  justices,  before  any  accused  person  shaU  malce  any  statement,  shaU 
state  to  him  and  give  him  clearly  to  understand  that  he  has  nothing  to  hope 
from  any  promise  of  favour,  and  nothing  to  fear  from  any  threat  which  may 
have  been  holden  out  to  him  to  induce  him  to  make  any  admission  or  confes- 
sion of  his  guilt ;  but  that  whatever  he  shall  then  say  may  be  given  in  evi- 
dence agunst  him  upon  his  trial,  notwithstanding  such  promise  or  threat : 
Provided  nevertheless,  that  nothing  herein  enacted  or  contained  shall  prevent 
the  prosecutor  in  any  case  from  giving  in  evidence  any  admission  or  confes- 
sion or  other  statement  of  the  person  accused  or  charged  made  at  any  time 
which  by  law  would  be  admissible  as  evidence  against  such  parson." 

(a)  7  C.  &  P.  267. 
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1850.  prosecution  could  not  be  allowed  to  give  evidence  of  the 
lUo.  V.  terms  of  a  confession  which  he  stated  the  prisoner  made  in 
Bond.  ^y^^  presence  of  the  magistrate  and  while  under  examination. 
So,  in  the  present  case,  the  evidence  which  he  objected  to 
was  matter  not  returned  by  the  magistrate.  [Alderson^ 
B. — In  Rex  v.  Walter  it  was  sought  to  give  the  matter  in 
evidence  in  order  to  contradict  the  statement  made.] 
Here  the  intermediate  statement  was  not  signed  by  the 
magistrate,  nor  by  his  clerk,  nor  by  the  prisoner  himself. 
In  Reff.  V.  Morse  (a),  when,  on  the  examination  before  the 
magistrate  of  persons  charged  with  felony,  the  magistrate'^s 
clerk,  in  taking  down  the  prisoner's  statements,  had  left  a 
blank  where  either  of  the  prisoners  had  mentioned  the  name 
of  another  of  the  prisoners,  the  Judge  at  the  trial  would 
not  allow  the  blanks  to  be  supplied  by  parol  evidence. 
That  case  shows  that  no  supplementary  evidence  ought  to 
be  received  to  alter  or  vary  the  written  document.  In  Rex 
V.  Moore  (a),  '^  an  incidental  observation  made  by  a  prisoner 
in  the  course  of  his  examination  before  a  magistrate,  but 
which  does  not  form  a  part  of  the  judicial  inquiry  so  as  to 
make  it  the  duty  of  the  magistrate  to  take  it  down  in  writ- 
ing, and  which  was  not  so  taken  down,  may  be  given  in  evi- 
dence against  him  at  the  trial*'  (i).  That  was  a  very  strong 
case  in  favour  of  the  view  which  he  had  taken  of  the  present 
question.  He  also  referred  to  Rex  v.  Spilsbury  (c),  R^. 
V.  Carpenter  («Z),  Reg,  v.  Weller(e)f  on  which  he  also  relied. 
Huddlestoney  for  the  prisoner,  would  reverse  the  order  of 
his  learned  friend:  he  would  take  the  latter  point  first. 
He  submitted  that  the  evidence  was  perfectly  admissible. 
He  apprehended  the  right  construction  of  the  statute  to  be, 
that  if  any.  previous  impression  had  been  made  on  the  mind 
of  the  party,  in  consequence  of  any  threat  or  inducement 

(fl)  8  C.  &  P.  605.  (d)  2  Cox,  Cr.  Cm.  228. 

[b)  2  RuB8.  on  Crimes,  879.  (#)  2  C.  &  K.  223. 

(c)  7  C.  &  P.  187. 
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hdd  oat  to  him,  the  effect  of  it  must  be  removed  by  the  1850. 
magistrate ;  and  then  any  subsequent  statement  might  be  rbo.  v, 
received :  but  it  does  not  apply  where  no  previous  induce-  Bond. 
ment  has  been  held  out  to  the  party.  The  Court  would 
see  that  was  what  the  statute  contemplated ;  although,  since 
doubts  have  been  thrown  out  as  to  what  ought  to  be  done, 
the  course  adopted  is  to  read  to  the  prisoner  the  first  part  of 
the  statute — in  the  very  words — ^and  then  to  confuse  him  by 
explaining  them  in  such  a  way  as  the  magistrate  may  think 
fit.  The  statute  evidently  refers  to  any  previous  threat, 
the  words  are,  ''  may  have  been  held  out  to  him/'  so  that 
if  there  has  been  a  threat  or  promise  the  magistrate  is  to 
explain  it  away,  but  until  it  is  shown  by  the  prisoner  that 
some  previous  threat  or  promise  has  been  made,  it  is  not 
necessary.  [Cresswell,  J. — Here  it  was  a  statement  made 
for  the  purpose  of  being  taken  down,  and  if  the  magistrate 
does  not  take  it,  is  it  to  be  used  as  evidence  in  any  other 
way  I  It  is  obtained  as  a  statement  to  be  made  under  the 
Act ;  can  it  be  given  otherwise  in  evidence!]  It  did  not 
appear  that  it  was  so  taken  down  at  all.  [Cresswell^  J. 
— It  was  taken  down,  and  the  magistrate  asked  the  pri- 
soner if  he  wished  it  to  be  taken  as  part  of  his  evidence, 
and  he  said  that  he  did.]  And  afterwards  he  repudiated 
the  statement.  If  the  Court  holds  that  a  person  is  to  get 
rid  of  a  statement  by  a  subsequent  repudiation,  it  would 
create  frequent  grievous  failures  of  justice.  Suppose  a 
man  to  commit  a  murder  and  to  confess  all  the  facts  before 
a  magistrate  vnthout  any  threat  or  promise,  is  he  after- 
wards to  do  away  with  the  confession  by  a  repudiation  \ 
All  that  is  required  to  be  taken  down  is  what  the  prisoner 
may  say  in  answer.  In  the  present  case  it  was  an  inter- 
locutory observation  made  and  not  any  answer,  and  there- 
fore was  no  part  of  the  statement  required  to  be  taken 
down  by  the  statute  (a).     If  that  were  so,  the  Court  would 

(a)  R,  ▼.  SpiUhury,  7  C.  &  P.  187,  per  Coleridge,  J.,  188,  189. 
VOL.  I.  T 
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1850.  be  with  him,  and  hold  that  it  is  not  necessary  for  the 
Rxo.  9.  magistrate  to  give  two  cautions,  one  under  the  statute,  the 
^^^'  other  applying  to  any  observation  the  prisoner  might  make. 
Many  cases  had  been  quoted  upon  which  it  was  not 
necessary  to  trouble  the  Court ;  but,  there  was  a  late  case 
upon  the  subject,  a  decision  by  all  the  Judges,  Hex  v. 
Harris  (a),  in  which  it  was  held  that  parol  evidence  was 
admissible  to  add  to  the  examination  of  a  prisoner  taken 
before  a  magistrate.  [Alderson^  B. — The  statute  of  P.  & 
M.  (b)  only  requires  so  much  to  be  taken  down  as  is 
necessary  to  the  charge.]  Hex  v.  Harris  goes  to  show  that 
what  the  magistrate  takes  down  is  not  conclusive  of  the 
case,  but  that  further  parol  evidence  may  be  adduced ; 
Rowland  v.  Ashby  (c),  Venafra  v.  Johnson  (d)^  Leach  v. 
Simpson  (e).  [Alderson^  B. — In  Rex  v.  Harris  there 
were  three  separate  charges ;  there  was  evidence  as  to  the 
prosecutor^s  sheep,  and  separate  evidence  as  to  the  sheep  of 
two  other  persons.  The  evidence  applicable  to  the  latter 
cases  was  taken  down  by  the  magistrate,  but  as  to  the 
former,  it  had  been  omitted.  It  was  therefore  quite  clear 
that  the  evidence  as  to  the  prosecutor'^s  sheep  which  had 
been  entirely  omitted  might  be  received.  It  would  have 
formed  the  subject  of  a  separate  examination.]  It  does 
not  appear  so  in  the  report.  [TFi&fe,  C.  J. — But  the 
report  is  quite  consistent  with  it.]  According  to  the  case, 
it  was  upon  an  inquiry  as  to  the  stealing  in  all  three  cases. 
[Wilde^  C.  J. — They  were  separate  and  successive  exa- 
minations (/).]     Reg.  V.  Wilkinson  (g)^  was  a  most  im- 

(fl)  M.  C.  C.  338. 

{b)  1  &  2  P.  &  M.c.  13,  and  2  &  3  P.  &  M.  c.  10  ;  and  see  7  Geo.  IV.  c  64. 

(c)  1  R.  &  M.  231. 

\d^  1  M.  &  R.  316. 

(0  6  M.  &  W.  309  ;  7  Dowl.  513,  8,  C. 

(/)  Aldenon,  B.,  referred  to  his  notes,  from  which  it  appeared  that  the 
statements  of  the  prisoners  were  not  taken  down  before  the  evidence  had  been 
heard  as  to  all  the  charges.    See  2  Phil,  on  Ey.  84,  note  *. 

{g)  8  C.  &  P.  662. 


Bond. 


RASTER   TERM,    XIII.  VICT.  253 

portant  case,  a  decision  of  two  of  the  Judges  on  this  very  1850. 
snbjecty  upon  a  case  all  fours  with  the  present.  He  could  RboTtT 
not  understand  the  meaning  of  the  last  proviso  unless  it 
was  to  prevent  that  section  having  operation  upon  anything 
which  would  have  been  evidence  before  the  passing  of  the 
statute.  It  left  it  to  the  magistrate  to  adopt  the  course 
prescribed  by  the  statute,  or  such  other  course  as  would 
have  made  the  matter  evidence  before  the  statute.  (Read 
section),  ^'  by  law^  (a),  means  by  law,  as  in  force  at  the  time 
of  the  passing  of  this  Act.  By  the  law  before  the  passing 
of  this  Act  the  statement  would  clearly  have  been  admissible 
in  evidence ;  but  this  is  not  such  a  statement  as  the  Act 
contemplates,  it  is  an  interlocutory  observation,  and  Reg.  v. 
Spikbury  (b)  is  a  direct  authority  for  its  admission.  Here 
the  prisoner  says  that  he  will  plead  guilty,  and  desires  that 
it  should  be  taken  down,  and  subsequently  repudiates  the 
statement.  It  is  clear  there  was  no  threat  or  inducement. 
It  therefore  comes  to  the  naked  proposition,  whether  a 
statement  made  by  a  prisoner  is  to  be  received  in  evidence. 
Suppose  the  statement  to  have  been  improperly  or  in- 
formally taken  down,  he  apprehended  that  evidence  of  the 
statement  might  still  be  given ;  for  that  he  cited  Rex  v. 
Read(c)f  Reg,  v.  Pres8ly{d).  [Alderson^  B. — Another 
view  may  be  taken  of  the  statute,  viz.  whether  in  any  case 
it  is  more  than  directory ;  and  then,  if  not  observed, 
the  whole  effect  of  it  is,  that  the  statement  must  be 
proved  in  the  ordinary  way,  and  that  it  would  not  be 
sufficient  to  prove  it  by  the  production  of  the  depositions 
alone.]  In  support  of  that  view  he  referred  to  the  words 
of  the  statute,  he  "  shalV*  do  so  and  so,  and  then  he  "  way,'' 
&c.,  that  is,  that  if  a  certain  formula  has  been  adopted  then 
it  may  be  received  in  evidence  ;  and  upon  reference  to  the 

(a)  Last  proviio.  (b)  7  C.  &  P.  187. 

(c)  Moo.  &  M.  403.  (rf)  6  C.  &  P.  183. 
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1850.        schedule  referred  to,  in  sect.  18  of  the  statute,  the  form  is 
rko.  9.       **  nmy  be  given  in  evidence*"  (a)  :  the  question  is  whether, 
^^^^'        except  for  the  sake  of  convenience,  it  is  necessary  that  the 
Act  should  be  complied  with  at  all. 

He  then  proceeded  to  the  other  portion  of  the  case.  He 
admitted  much  that  had  been  said  on  the  other  side :  he 
admitted  that  upon  the  face  of  the  indictment  it  was 
necessary  to  state  a  charge  specifically,  and  the  reason  was 
that  the  Court  might  see  that  the  subject-matter  of  the 
charge  was  a  subject-matter  of  larceny.  Applying  that 
principle  to  the  present  case,  he  contended  that  the  indict- 
ment was  good,  and  would  have  been  bad  if  it  had  stated 
that  the  sort  of  coin  was  to  the  jurors  unknown.  The 
ofience  does  not  consist  in  the  coin,  or  the  chattel,  it  is  the 
taking;  and  although  for  the  sake  of  pleading  it  is  neces- 
sary that  the  count  should  state  with  particularity  the  article 
stolen,  it  is  not  necessary  that  the  evidence  should  be 
equally  particular.  It  might  be  said,  you  must  prove  the 
particular  coin,  you  must  prove  the  way  in  which  it  was 
taken.  If  the  particular  coin  is  to  be  traced  to  the  party, 
it  cannot  be  proved  unless  the  party  was  seen  to  take  it ; 
all  that  is  necessary  is  that  there  should  be  a  sufficient 
foundation  from  which  the  jury  may  presume  that  some- 
thing stated  in  the  indictment  was  stolen.  He  took  the 
charge  of  the  learned  Judge  as  if  it  was  a  special  verdict. 
The  jury  were  satisfied  that  the  man  stole  some  of  the 
coins ;  that  is  sufficient  for  the  indictment :  **  some  "  must 
mean  a  portion.  In  the  case  that  was  put  of  a  man  who  had 
stolen  a  coat  or  a  pair  of  breeches,  but  it  could  not  be 
proved  which,  there,  there  was  no  evidence  from  which  the 
jury  could  act.  It  is  the  taking  which  is  the  offence. 
[Cresswell^  J. — It  is  the  taking  of  the  article;  you  cannot 
separate  them.     Alderson,  B. — It  must  be  a  stealing  of 

(a)  Schedule  (N),  11  &  12  Vict.  c.  42,  s.  18.    See  p.  269. 
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something  speciaUy  stated  in  the  indictment.  To  hold  this  1850. 
sufficient  would  be  to  admit  that  an  indictment  for  stealing  Rkg.v. 
a  coat  or  a  pair  of  breeches  would  be  good.  If  the  word  or 
is  to  be  used,  then  this  finding  would  be  sufficient,  because 
the  prisoner  is  found  to  have  stolen  something  mentioned 
in  the  indictment  ;  but  what  it  is  they  do  not  know. 
Cresswell^  J. — If  found  guilty  of  stealing  a  coat  or  a  pair 
of  breeches,  would  you  plead  autrefois  acquit  or  autrefou 
convict  f]  Both.  [Cresswell^  J. — As  to  which  ?  j&fc,  J. 
— In  all  cases  of  autrefois  convictj  it  is  a  matter  of  parol 
evidence.  Alderson,  B. — Suppose  him  to  be  found  guilty  of 
stealing  the  breeches,  and  to  be  afterwards  indicted  for 
stealing  the  coat,  could  you  plead  autrefois  convict  ?  You 
seem  to  have  an  idea  of  an  abstract  taking,  a  taking 
nothing.]  Can  it  be  said,  where  the  jury  are  satisfied  that 
he  took  something  mentioned  in  the  indictment,  that  he 
took  nothing!  [Alderson^  B. — The  fallacy  is  in  the  word 
something ;  something  may  mean  an  animal  fer€B  naturts. 
Wightman^  J. — Suppose  there  were  several  counts;  one 
for  stealing  sovereigns,  another  half-sovereigns;  could  he 
have  been  convicted!  Wilde^  C.  J. —  There  is  just  this 
difference,  that  there  they  could  not  say  what  he  had  stolen 
specifically ;  but  here  they  say  he  stole  a  portion  of  that 
which  is  included  in  one  count.  Alderson,  B. — If  we  are  to 
construe  this  by  the  indictment  and  by  the  summing  up,  we 
must  come  to  the  conclusion  of  saying  that  an  indictment 
charging  a  stealing  of  one  sovereign  or  one  half-sovereign 
would  be  good]  Here  the  jury  found  that  he  did  steal 
some  of  the  coin,  but  they  do  not  say  how  much.  To  what 
an  absurdity  it  would  lead,  if  this  were  held  not  to  be  suf- 
ficient !  A  man  discovers  a  party  taking  something  from 
his  till,  some  money  from  a  larger  sum  which  he  has  just 
counted  ;  is  the  party  to  be  acquitted  because  it  cannot  be 
ascertained  what  specific  coin  he  took!  [TFiife,  C.  J. — 
And  suppose  the  man  to  run  away,  and  not  himself  know 
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1850.  at  the  time  what  he  had  taken  ;  but  he  says  he  took 
R,o,  I,.  some  money,  but  he  does  not  know  what  coin  it  was.] 
Bond.  Jj^  j^^  y  Faulkner  (a)  the  evidence  was — [CresfweUj 
J. — You  have  nothing  to  do  with  the  evidence,  you  have 
only  to  look  to  the  case  as  stated ;  we  have  only  to  con- 
sider whether  my  direction  was  right  or  wrong.]  He 
was  about  to  observe  that,  in  Reg,  v.  Faulkner^  there  was 
no  evidence  at  all  of  any  felony,  except  the  prisoner's  con- 
fession. There  was  no  evidence  of  any  specific  coin,  or  any 
coin  at  all  having  been  stolen,  and  the  point  there  was 
whether  the  confession  was  sufficient  evidence  without  any 
proof  of  the  loss.  That  appears  to  be  an  authority  to 
show  that  if  the  jury  are  satisfied  that  the  party  took 
some  of  the  coin  it  is  sufficient  without  any  finding  as  to 
the  particular  coin.  [  Wightman,  J. — Referred  to  the  next 
reported  case  (&).]  That  was  a  misdescription  in  the  in- 
dictment. [Wightman^  J. — The  only  question  there  was 
as  to  the  admission  of  evidence.]  He  could  not  put  the 
case  stronger,  than  that  the  Jury  found  that  the  prisoner 
stole  some  one  thing  charged  in  the  indictment,  but  which 
they  did  not  know.  Reg.  v.  Ghrove  (c)  is  an  authority  as  far 
as  it  goes.  [Aldersonj  B. — There  the  only  question  was 
whether  there  was  evidence  to  go  to  the  jury,  that  the 
money  had  been  taken ;  if  taken  before  it  went  into  the 
till  it  would  be  embezzlement ;  if  not,  larceny.] 

Parry^  in  reply,  referred  to  Reg.  v.  Jones  (d)  and  Reg. 
V.  Chapman  («),  as  being  subsequent  cases  to  Reg.  v.  Grave. 
[AUersoHy   B. — In  Reg.  v.    Chrove  some  of  the  Judges 

(a)  Rubs.  &  Ry.  481. 

(fi)  Rex  V.  Foy,  Russ.  &  Ry.  482.  "  An  indictment  for  stealing  10/.  in 
moneys  numbered  is  not  sufficient ;  some  of  the  pieces  of  which  that  money 
consisted  should  be  specified." 

(e)  1  Moo.  447. 

(rf)  8  C.  &  P.  288. 

(«)  1  C.  &K.  119. 


BOHD. 


KAflTBR  TERM,    XHI.   VICT.  257 

thought  there  was  evidenoe,  and  some  thought  there  was  1850. 
not.]  Rowland  v.  Ashby  was  a  case  in  bankruptcy,  and  RboTvT 
under  the  Bankrupt  Act  there  is  no  provision  like  the  pre- 
sent ;  Leach  v.  Simpson  was  the  case  of  a  prisoner  called  upon 
when  under  duress ;  Reg.  v.  Wilkinson  wob^  he  admitted,  a 
ease  seriously  to  be  considered  ;  Rex  y.  Read  was  a  case 
before  a  coroner,  who  is  not  bound  by  any  statute  to  return 
any  evidence.  He  did  not  contend  that  the  statement  was 
inadmissible,  but  that  the  magistrate  should  have  taken  it 
down  in  writing  and  returned  a  subsequent  statement,  and 
by  that  the  Court  was  bound.  When  the  statement  was 
made,  it  was  contemplated  to  be  a  statement  made  under 
the  statute.  He  referred  to  Phil,  on  Ev.  (a),  where  the 
whole  of  the  matter  was  discussed  and  the  distinction 
taken. 

Aldebson,  J.,  now  (b)  delivered  the  judgment  of  the 
Court. — In  this  case  two  points  were  made.  Upon  the  first 
the  Court  have  never  entertained  any  doubt ;  that  is,  as 
to  the  admissibility  in  evidence  of  a  particular  part  of  the 
examination  of  the  prisoner.  [His  Lordship  here  stated 
the  facts  connected  with  this  point.]  The  question  then 
was  whether  the  examination  might  be  read;  the  Court 
are  of  opinion  that  it  might,  because  all  the  necessary 
ingredients  which  the  statute  required  had  been  performed 
on  the  first  examination.  What  took  place  in  the  second 
instance  is  not  material. 

On  the  second  point  the  Court  had  some  doubt,  and  they 
are  not  now  unanimous.  The  charge  in  the  indictment  was 
that  of  stealing  seventy  pieces  of  the  current  coin  of  the  realm 
called  sovereigns,  one  hundred  and  forty  pieces  called  half- 
sovereigns,  and  so  going  through  all  the  denominations  of 
coin.    And  the  evidence  was  uncertain  as  to  whether  the 

(a)  Vol.  II.  p.  83. 

(6)  Saturday,  April  27»  1850 ;  present,  Lord  CampbeU,  C.  J. ;  Parke,  B. ; 
Alderson,  B. ;  Cresswell,  J. ;  Erie,  J. 
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1850.  money  stolen  consisted  of  a  sum  having  within  it  any,  of 
R,o.  p.  either  one,  of  the  coins  mentioned  in  the  indictment,  although 
it  was  clear  that  it  had  some  of  them.  My  Brother  Cress- 
well,  for  the  purpose  of  raising  the  question,  told  the  jury 
^'  that  if  they  were  satisfied  that  the  prisoner  had  stolen  a 
sum  of  money  from  his  employers  in  their  banking-house, 
consisting  of  some  of  the  coins  mentioned  in  the  indictment, 
although  they  could  not  say  of  which  particular  species, 
they  should  find  him  guilty.^  The  question  is  whether  that 
was  a  proper  direction  to  give,  and  the  majority  of  the 
Court  are  of  opinion  that  it  was  improper.  The  majority 
of  the  Court  are  also  of  opinion  that  the  jury  could  not 
find  the  prisoner  guilty,  unless  they  could  find  that  he  stole 
any  one  of  the  particular  coins  mentioned  in  the  indictment. 
If  the  prisoner  had  been  indicted  upon  each  coin  separately 
the  jury  must  have  acquitted,  and  the  majority  of  the  Court 
are  therefore  of  opinion,  the  verdict  must  be  for  the  prisoner, 
because  the  jury  cannot  say  that  he  stole  a  sovereign  or  a 
half-sovereign,  or  any  one  of  the  coins  mentioned.  It  is 
unfortunate  that  the  law  should  be  so.  Perhaps  it  might 
be  proper  that  the  legislature  should  make  it  sufficient  to 
state  that  the  party  had  stolen  a  sum  of  money ;  but,  until 
that  is  done,  we  must  decide  as  in  the  present  instance. 

Erlb,  J. — I  am  of  opinion  the  conviction  was  right.  The 
indictment  was  good  upon  the  face  of  it,  and  by  the  verdict 
the  prisoner  was  guilty  of  the  crime  charged  in  the  indict- 
ment. In  the  indictment,  he  is  charged  with  stealing 
sovereigns,  half-sovereigns,  crowns,  half-crowns,  and  so  on  ; 
and  the  verdict  finds  that  he  did  steal,  but  they  cannot  say 
which  sort  of  coin.  They  ascertain  that  he  did  steal  some 
of  them,  and  it  seems  to  me  that  if  he  was  found  guilty  of 
stealing  any  one,  the  rest  is  immaterial.  He  is  therefore 
found  guilty  of  stealing  as  laid  in  the  indictment.  It  seems 
to  me,  that  if  this  indictment  is  not  good,  no  good  indict- 
ment could  be  drawn  to  meet  the  case,  although  the  party 
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18  guilty;  and  if  no  indictment  could  be  framed  to  bring        1850. 
the  felon  to  justice,  the  law  becomes  an  absurdity.     If  the       rbo.  v. 
party  is  found  guilty  and  allowed  to  escape,  it  appears  to        ^ovd. 
me,  that  it  is  the  rules  of  pleading  alone  which  allow  a 
felon  to  go  unpunished  ;  and,  as  the  rules  of  pleading  are 
subsidiary  to  the  performance  of  justice,  I  think  the  party 
ought  not  to  be  acquitted. 

Judgment  for  the  prisoner. 

See  lUg.  w,  Christopher,  p.  225  ;  and  next  case,  Beg,  t.  Samome,  p.  260. 
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Lord  Campbell,  C.  J.,  Alderson,  B., 

Parke,  B.,  Cresswell,  J., 

Erle,  J. 


The  Queen  against  John  Sansome. 

Case  reserved  by  the  Right  Hon.  Lard  Campbell, 

1850. 
Saturday,     EVIDENCE  OF  PRISONER'S  STATEMENT. 

AprU  27. 

*^  The  prisoner  was  tried  before  me,  at  the  last  Assizes  (a) 


A  statement 

made  by  a  prU  for  the  County  of  Nottingham,  for  the  murder  of  Elizabeth 
ma^traterand  Bailey,  by  introducing  his  finger  into  her  womb,  with  the 
signed  by  the     intention  of  procurinff  abortion. 

magistrate  and  i  o 

the  prisoner,  is      *'  For  the  prosecution  there  was  offered  in  evidence  a 

admissible  as        i«        ..  jiii*       \    0        ±t  ^x^*  ^xx 

evidence  against  declaration  made  by  him  before  the  committmg  magistrate 
the  P'l^'J^  (in  the  annexed  form).  The  magistrate's  clerk,  who  was 
although  the  called  to  prove  it,  stated  that  when  the  prisoner  was  before 
omSs  to  inform  ^^^  magistrate,  the  witnesses  for  the  prosecution  being 
&T2^Vrt  ^^  examined  in  his  presence,  the  magistrate  thus  addressed 
42.)  that  he  has  him: — 'Having  heard  the  evidence,  do  you  wish  to  say 
fromany^pro^  anything  in  answer  to  the  charge?  You  are  not  obliged 
mise.  and  no-  ^^  g^y  anything  unless  you  desire  to  do  so ;  but  whatever 
from  any  threat  you  say  will  be  taken  down  in  writing,  and  may  be  given 
been  made  or^*  ^^  evidence  against  you  upon  your  trial."*  That  the  magis- 
heldonttohim.  trate  added  nothing  more;  that  the  prisoner  then  made 

the  declaration,  which  was  taken  down,  read  over  to  him, 
and  signed  by  him  ;  and  that  it  was  signed  by  the 
magistrate. 

'^  The  prisoner's  Counsel  objected  that,  under  the  stat. 

(a)  Spring  Assizes,  1850. 
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11  &  12  Vict.  c.  42,  8.  18,  the  declaration  was  not  admia-        1850. 
sible,  as  the  magistrates  had  not  stated  '  that  he  had       Rbo.  ». 
nothing  to  hope  from  any  promise  of  favour,  and  nothing     Saii»omi. 
to  fear  from  any  threat  which  might  have  been  holden  out 
to  him  to  induce  him  to  make  any  admission  or  confession 
of  his  guilt ;  but  that  whatever  he  should  then  say  might  be 
given  in  evidence  upon  his  trial,  notwithstanding  such  pro- 
mise or  threat."* 

*'  I  admitted  the  declaration,  and  reserved  the  point  for 
the  Judges.  The  prisoner  was  found  guilty,  and  sentence 
was  passed  upon  him.^^ 


"  COPY  OF  THE  DEPOSITIONS  ANNEXED, 

*'  Nottinghamshire  to  wit.  John  Sansome  stands  charged 
before  the  undersigned,  one  of  Her  Majesty^s  Justices  of 
the  Peace  in  and  for  the  County  of  Nottingham,  this  12th 
day  of  May,  in  the  year  of  our  Lord  1849,  for  that  he, 
the  said  John  Sansome,  on  the  19th  of  April  last,  at  the 
parish  of  Ashfield,  in  the  said  County,  unlawfully  and 
feloniously  used  an  instrument  to  the  person  of  one  Eliza- 
both  Bailey,  she  then  and  there  being  with  child,  with  in- 
tent then  and  there  to  procure  the  miscarriage  of  the  said 
Elizabeth  Bailey ;  and  the  said  charge  being  read  to  the 
said  John  Sansome,  and  the  witnesses  for  the  prosecution, 
Richard  Soulding,  Mary  Ann  Ascroft,  Lucy  Bailey,  John 
Simon  Turner,  William  Picken,  and  David  Richardson, 
being  severally  examined  in  his  presence,  the  said  John 
Sansome  is  now  addressed  by  me  as  follows : — *  Having 
heard  the  evidence,  do  you  wish  to  say  anything  in  answer 
to  the  charge  I  You  are  not  obliged  to  say  anything,  un- 
less you  desire  to  do  so ;  but  whatever  you  say  will  be 
taken  down  in  writing,  and  may  be  given  in  evidence 
against  you  upon  your  trial  I '  Whereupon  the  said  John 
Sansome  saith  as  follows  : — *  As  regards  the  charge  of  in- 


Sansomb. 
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1850.        troducing  any  instrument,  upon  examination  I  found  it  was 
rbo.  v.       impracticable  on  account  of  the  narrowness  of  the  passages, 
and  the  apex  of  the  womb  lying  up  so  high  that  I  could 
not  reach  to  feel  it ;  in  consequence  of  that  I  withdrew  my 
finger,  and  observed  *  You  will  be  all  right  now/ 

'^  (Signed)  John  Sansome. 

^'  The  above  examination  was  taken  before  me  at  Mans- 
field, in  the  said  county,  on  the  day  and  year  first  mentioned. 

"  (Signed)  John  Salmond." 

Mellor^  for  the  prisoner,  after  stating  the  case,  said  that 
before  proceeding  to  the  language  of  the  Act  of  Parliament 
he  would  refer  to  the  state  of  the  law  before  this  statute. 
Any  confession  made  under  the  impression  of  hope  or  fear 
was  rejected,  upon  the  ground  that  the  party  under 
such  circumstances  might  say  something  that  was  preju- 
dicial to  himself.  It  was  always  decided,  that  when  the 
prisoner  was  brought  before  the  magistrate  and  was  duly 
cautioned,  the  evidence  was  admissible ;  but  there  was 
much  difference  of  opinion  as  to  what  constituted  a  pro- 
per caution.  In  Rex  v.  Smith  (a),  the  prisoner  was  par- 
ticularly cautioned  by  the  magistrate,  but  it  appeared 
that  a  constable  had  previously,  by  an  inducement  held  out 
by  him,  obtained  a  confession,  and  Liitledale^  J.,  refused  to 
allow  the  statement  to  be  put  in  evidence,  thinking  the 
caution  insufficient  to  obviate  the  effect  of  the  inducement. 
In  Rex  V.  Sexton  (6),  the  prisoner  had  made  two  state- 
ments :  the  first  was  obtained  after  giving  him  some  gin  ; 
the  second  before  the  committing  magistrate,  who  told  the 
prisoner  that  the  offence  affected  his  life,  and  a  confession 
might  do  him  harm  ;  upon  which  he  said,  '*  It  is  all  true ;  *' 

(a)  2  Russ.  833 ;  and  see  note  (t),  ib. 

(b)  1  Barn's  Just,  (by  Doyley  &  Williams)  1086  ;  2  Rasa,  on  Crimea,  833^ 
(See  2  Stark,  on  £t.  39,  note  (t).) 
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and  Sesi,  J.,  rejected  the  evidence,  In  Roster's  case{a)^  1850. 
the  prisoner  had  been  told  by  a  constable  that  he  might  do  Rbo.  v. 
himself  good  by  confessing :  he  afterwards  asked  the  magis-  ^i*»o*'«« 
trate  if  it  would  be  any  benefit  to  him  to  confess,  when  he 
was  told  by  the  magistrate  that  he  could  not  say  that  it 
would ;  and  the  prisoner  then  declined  confessing :  after- 
wards, on  his  way  to  prison,  he  confessed  to  another  con- 
stable, and  in  prison  he  again  confessed  to  another  magis- 
trate, and  the  Judges  were  unanimous  in  holding  that  the 
confessions  were  admissible  in  evidence,  on  the  ground  that 
the  magistrate's  answer  was  sufficient  to  efface  any  expecta- 
tion which  the  constable  might  have  raised.  He  stated 
these  cases  as  showing  that,  before  the  statute,  it  was  neces- 
sary to  be  acquainted  with  any  previous  statement  made  to 
the  prisoner,  in  order  to  ascertain  whether  the  subsequent 
statement  of  the  prisoner  was  admissible,  and  the  con- 
sequence was  that  where  inducements  or  threats  had  been 
held  out,  the  prisoners  were  frequently  prevented  by  the 
magistrates  from  making  any  statement  at  all.  In  Reg. 
V.  Arnold  {b)y  Lord  Denman^  C.  J.,  in  alluding  to  the 
custom  of  warning  prisoners,  said,  ''  The  frequent  warnings 
given  to  prisoners  not  to  say  anything  that  may  criminate 
themselves  render  it  necessary  for  me  to  set  right  a  pre- 
valent error  on  this  subject,  and  to  state  what  I  conceive 
to  be  the  proper  course  of  proceeding.  A  prisoner  is  not 
to  be  entrapped  into  making  any  statement,  but  when  a 
prisoner  is  willing  to  make  a  statement  it  is  the  duty  of 
magistrates  to  receive  it ;  but  magistrates  before  they  do 
so  ought  entirely  to  get  rid  of  any  impression  that  may 
have  before  been  on  the  prisoner's  mind,  that  the  statement 
may  be  used  for  his  own  benefit,  and  the  prisoner  ought 
also  to  be  told  that  what  he  thinks  fit  to  say  will  be  taken 
down  and  may  be  used  against  him  on  his  trial."     Upon 

(a)  1  Phil,  on  £▼.  9th  ed.  410 ;  8th  ed.  431. 
{b)  8  C.  &  P.  622. 
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1850.  reference  to  the  section  of  the  statute  in  question,  it  would 
Rii^Tr!  b®  found  to  import  that  which  Lord  Denman  has  laid  down 
Sansomb.  i^g  1^  general  rule ;  and,  in  Rex  v.  Oreen  (a),  Oumet/j  B., 
stated  in  substance  the  same  course  as  the  correct  mode 
of  proceeding.  By  the  statute  7  Oeo.  IV.  o.  64,  s.  2,  it 
was  made  the  duty  of  the  magistrate  to  take  the  examina- 
tion, and  having  done  so  to  return  it  to  the  Court ;  and 
although  a  difference  of  opinion  prevailed  as  to  the  manner 
of  proof,  it  was  ultimately  thought  that  it  was  sufficient, 
prima  facie,  to  prove  the  signature  of  the  magistrate ;  and 
that  in  order  to  exclude  the  evidence  upon  such  proof  it 
was  necessary  for  the  other  side  to  show  that  something 
had  occurred  to  render  the  statement  inadmissible.  We 
then  have  the  statute  11  &  12  Vict.  c.  42,  the  object  of 
which  was  to  prescribe  a  particular  caution  applicable  to  all 
cases,  and  if  such  caution  was  given,  to  admit  the  state- 
ment in  any  case  whatever,  and  to  prevent  the  recurrence 
of  those  questions  which  previously  arose.  This  appeared 
from  the  preamble  to  the  statute :  ^*  Whereas  it  would 
conduce  much  to  the  improvement  of  the  administration  of 
criminal  justice  within  England  and  Wales  if  the  several 
statutes  and  parts  of  statutes  relating  to  the  duties  of  Her 
Majesty "s  justices  of  the  peace  therein,  with  respect  to 
persons  charged  with  indictable  offences  were  consolidated, 
with  such  additions  and  alterations  as  may  be  deemed 
necessary,  and  that  such  duties  should  be  clearly  defined  by 
positive  enactment  ;^  that  being  the  recital  and  the  object 
of  the  statute,  he  would  call  attention  to  the  17th  sect, 
which  could  not  be  said  to  be  applicable  to  some 
cases  only;  it  was  applicable  to  all  cases (6).  That 
section  prescribes  the  duty  of  the  justice  with  reference 
to  the  examination  of  the  witnesses.     Sect.  18,  is  that 

(a)  5  C.  &  P.  312. 

{b)  11  &  12  Vict.  c.  42,  b.  17.     And  be  it  enacted,  that  in  all  cases  where 
any  person  shall  appear  or  be  brought  before  any  justice,  &c. 


SAVsomi. 
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upon  which  this  case  turns.  Before  considering  that,  1850. 
it  is  desirable  to  state  that  the  former  statute,  7  Geo.  IV.  Rbo.  «. 
c.  64y  is,  by  s.  34,  repealed,  so  far  as  it  relates  to  this 
subject.  The  only  matters  therefore  to  be  considered  are 
the  common  law  and  the  construction  of  this  statute  (a). 
Supposing  the  section  to  have  stopped  before  the  words 
"  provided  always,"  it  might  have  been  contended  that  the 
depositions  alone  would  have  been  sufficient  evidence  of  the 
statement  made  by  the  prisoner,  without  any  proof  of  the 
signature  of  the  justice,  and  that  this  was  the  intention  of 
the  legislature  in  passing  the  Act ;  but  coupling  that  with  the 
proviso,  which  is  part  of  the  same  section,  it  appears  evidently 
intended,  that  always  before  the  accused  shall  make  any 
statement,  the  justice  shall  give  him  clearly  to  understand 
that  he  has  nothing  to  hope  or  to  fear  from  any  promise  or 
threat  held  out  to  him.  Is  the  effect  of  the  proviso  to 
withdraw  from  the  preceding  clause  something  or  other,  or 
to  limit  it,  or  to  give  a  condition  precedent,  or  does  it  add 
something  to  the  duty  of  the  justices!  The  Act  was 
intended  to  operate  as  a  protection  to  the  prisoner  against 
any  inducement  whatever,  which  might  by  any  person  have 
been  held  out  to  him.  It  was  intended  that  in  no  case 
should  the  justices  take  the  statement  without  this  form. 
He  could  not  conceive  language  more  calculated  to  make 
this  a  condition  precedent.  The  statute  appeared  to  be 
based  upon  that  principle ;  whereas,  before  the  statute,  in 
order  to  admit  the  statement,  it  was  necessary  to  warn  the 
prisoner  before  he  said  anything  in  cases  only  where  there 
had  been  a  previous  inducement  held  out  to  him ;  and  as 
that  fact  was  not  always  ascertained,  in  order  that  no 
question  might  arise  upon  which  the  evidence  might  be 
excluded,  the  statute  required  this  caution  to  be  given  in 
all  cases,  so  that  afterwards  the  statement  might  be  given 
in  evidence  whether  any  inducement  had  been  held  out  or 

(a)  11  &  12  Vict.  c.  42,  s.  18. 
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1850.  not.  What  is  the  proviso  for !  Is  it  to  be  contended  that 
Rbo.  v.  if  the  magistrate  does  not  perform  his  duty  the  evidence  is 
AN80MK.  nevertheless  to  be  received  against  the  prisoner,  throwing 
the  onus  of  proof  upon  him !  The  object  was  not  merely  to 
facilitate  proof  but  to  define  the  duties  of  the  justices,  and 
by  positive  enactment  to  prescribe  the  exact  form  of 
caution  that  should  be  used.  Then  we  have  the  next  pro- 
viso (a),  which  means,  that  as  the  le^lature  were  then 
defining  the  duties  of  justices,  they  left  the  law  of  evidence 
as  it  stood  before,  and  for  this  there  was  great  reason. 
[Alderson^  B. — ^The  words  are  ^^  at  any  time,^  not  at  any 
other  time,  embracing  the  time  when  before  the  magistrate 
and  when  he  signs  the  declaration.  Lord  Campbell^  C.  J. 
— Your  argument  is  that  the  statute  was  intended  to 
benefit  the  prisoner,  whereas  it  was,  in  fact,  to  facilitate 
justice.]  He  contended  that  it  was  for  the  advancement 
of  justice :  it  was  in  order  that  the  admission  should  be 
received  as  evidence,  notwithstanding  a  previous  induce- 
ment ;  whereas,  under  the  old  law,  it  was  too  frequently  the 
case  that  the  prisoner  escaped  by  reason  of  questions 
arising  as  to  the  admissibility  of  the  evidence.  It  is  much 
more  consistent  with  the  genius  of  our  law  that  the  pri- 
soner should  be  admonished,  in  order  that  he  should  not, 
when  oppressed  by  the  calamity  of  his  situation,  be  induced 
by  a  feeling  of  hope  or  fear  to  state  something  that  is  not 
true,  and  which  might  operate  to  his  prejudice  (&).  [Lord 
Campbell^  C.  J. — Here  is  a  declaration  signed  by  the  pri- 
soner. Why  is  not  that  admissible !]  Because  it  purports  to 
be  taken  under  the  statute,  and  is  not.  It  was  always  the 
duty  of  the  magistrate  to  propose  to  the  prisoner  that  he 
should  sign.  [Aldersouy  B. — Upon  the  face  of  it,  it 
does  not  appear  to  have  been  under  the  statute.  JErUf 
J. — The  transmission  to  the  Judge  is  the  condition  pre- 

(a)  11  &  12  Vict.  c.  42,  i.  18 ;  see  p.  248. 
{b)  See  Phil,  on  Et.  423. 
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cedent  to  its  admission  by  him.]  He  argued  upon  the  sup-  1850. 
position  that  before  the  signature  was  taken  the  admission  Rkq.v, 
might  have  been  given  in  evidence.  [Parksy  B. — The  ^^^*oue. 
question  really  is, — Is  this  a  condition  precedent?]  He 
contended  that  it  was  so.  Before  the  statute  it  was  optional ; 
bat  now,  it  was  a  condition  precedent  to  the  admission  of 
the  statement  in  evidence,  that  such  caution  should  have 
been  given.  There  are  only  two  cases  to  be  met  with  upon 
the  subject ;  the  one  Reg.  v.  Kimber  (a),  where  Coleridge, 
J.,  after  consulting  with  Cresswell,  J.,  said  that  they  were 
both  inclined  to  think  that  the  proviso  was  a  condition  pre- 
cedent ;  and  that,  in  the  absence  of  any  proof  that  it  had 
been  acted  upon,  the  statement  was  not  receivable  in  evi- 
dence. The  present  was  a  stronger  case,  because  it  did 
here  appear  that  the  caution  had  not  been  given.  The 
other  case  was  Reg,  v.  Steele  (6),  before  Erie,  J.  That  case 
also  was  consistent  with  his  argument.  [£r/e,  J. — It  was 
understood  to  be  a  direct  decision  against  it.]  That  a  con- 
dition precedent  may  be  by  proviso,  and  that  this  is  such 
a  condition,  would  appear  from  the  case  of  The  Mayor ^  Al- 
dermeUy  and  Burgesses  of  Salford  v.  Ackers  {c)  ;  that  was 
a  decision  upon  the  11  Geo.  IV.  c.  viii.ss.  82,  83  (a  Paving 
Act).  The  82nd  sect,  gives  power  to  certain  commissioners 
to  do  certain  acts ;  the  83rd  sect,  provides  ^^  that,  before 
they  shall"  do  so,  they  shall  give  notice,  &c. ;  and  the 
question  there  was,  whether  the  giving  notice  was  a  condi- 
tion precedent  :  and  Rolfe,  B.,  in  giving  the  judgment  of  the 
Court,  after  referring  to  the  operation  of  the  two  sections, 
said,  ^^  This  clearly  makes  the  giving  the  notice  a  condition 
precedent,  without  a  compliance  with  which,  no  right  of 
action  can  arise.**^     The  language  of  the  proviso  in  that 

(a)  Cox,  Crim.  Law  Ca.  223. 

{b)  Just,  of  Peace,  606.     (Sept.  22,  1849.) 

(c)  16  M.  &  W.  85 ;  S.  C,  16  L.  J.  6.  Ex. 

VOL.  I.  U 
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1850.  case  is  precisely  the  same  as  in  the  present.  There  it  is 
Rxa.  V.  ''  provided  that  before  the  said  commissioners  shall,^  &c. ; 
here,  "  provided  the  justices,  before  such  accused  person 
shall  make  any  statement,  shall  state  to  him,^  &c.  It  is 
very  difficult  to  draw  any  distinction  between  these  two 
cases.  He  would  observe,  in  conclusion,  that  if  his  argu- 
ment was  incorrect,  the  statute  would  still  leave  open  all 
that  inconvenience  which  it  was  the  object  of  the  Legisla- 
ture to  put  an  end  to.  The  statute  enjoins  the  duty  in 
all  ccuesy  because  it  was  intended  in  all  cases  to  get  rid  of 
those  questions  of  admissibility,  which  in  too  many  cases 
defeated  the  operation  of  Criminal  Justice. 

Denison,  for  the  prosecution,  was  not  called  upon. 

Lord  Campbell,  C.  J. — We  are  all  of  opinion  that  the 
objection  is  unfounded.  I  reserved  the  point,  not  from  any 
doubt  I  entertained,  but  because  the  point  was  important, 
and  doubts  had  been  raised  which  it  was  desirable  should 
be  settled.  In  this  case  not  only  is  the  signature  of  the 
magistrate  proved,  but  also  the  signature  of  the  prisoner, 
he  having  heard  the  whole  statement  read  over.  The 
statement  was  therefore  admissible  at  common  law,  unless 
there  is  something  in  the  statute  to  render  it  inadmissible. 
[His  Lordship  referred  to  the  section  of  the  statute  (a).] 
Here  there  was  no  evidence  of  any  promise  or  threat,  and 
therefore  there  was  no  necessity  for  showing  that  any  cau- 
tion in  reference  to  such  matter  was  given  to  the  prisoner. 
We  are  of  opinion  that  giving  that  caution  is  not  a  condi- 
tion precedent,  and  that  the  statute,  in  reference  to  that 
point,  is  merely  directory.  If  the  magistrate  does  neglect 
his  duty,  there  is  nothing  to  show  that  the  evidence  is  not 
admissible.      Looking   to   the  schedule,  I  find  the  form 

(a)  See  p.  248,  note. 
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such  as  is  here  adopted  (a).    Whether  the  first  caution  pro-        1850. 


vided  by  the  statute,  and  inserted  in  the  schedule,  may  be  a       Rbo.  v. 
condition  precedent,  it  is  not  necessary  now  to  decide  ;  the 
second  clearly  is  not. 

Parke  and  Alderson,   BB.,  Cresswell  and  Erle,  JJ., 
concurred. 

Conviction  affirmed. 

(a)  11  &  12  Virt.  c,  42,  schedule  (N). 

Statement  of  the  Aeeuted. 

A,  B,  stands  charged  before  the  undersigned,  \on§]  of  her  majesty's 
jaitioes  of  the  peace  in  and  for  the  [county]  aforesaid,  this  daj  of 

the  year  of  our  Lord  for  that  he  the  said  A,  B.  on         at         {J^c.^  as 

tm  the  caption  of  the  depoiitUnu]  ;  and  the  said  charge  being  read  to  the  said 
A.B.f  and  the  witnesses  for  the  prosecution,  C.  2>.  and  E.  F.,  being  severally 
examined  in  his  presence,  the  said  A.B,  is  now  addressed  by  me  as  follows  : — 
*'  Having  heard  the  evidence,  do  you  wish  to  say  anything  in  answer  to  the 
chai^  ?  Ton  are  not  obliged  to  say  anything  unless  you  desire  to  do  so ;  but 
whatever  you  say  will  be  taken  down  in  writing,  and  may  be  given  in  evidence 
against  you  upon  your  trial ;"  whereupon  the  said  A.  B,  saith  as  follows : — 
[Hera  state  whatever  the  prisoner  may  say^  and  in  his  very  words  as  nearly 
as  possible.     Get  him  to  sign  it  if  he  will,'] 

Taken  before  me,  at  the  day  and  year  first  above  mentioned. 

A.B. 
J,  8. 


u2 
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The  Queen  against  John  Thomas  Simpmn  Jones. 


4jw?277a).    FALSE  PRETENCES— VENUE. 


Obtaining  a  "JoHN   Thomas    Simpson   Jonbs    was    indicted  (&)    for 

by  means  of  obtaining  by  false  pretences  a  post-office  order  for  the  pay- 

mratTuTob-  ™®^t  of  3/.,  of  the  goods  and  chattels  of  John  Collingridge, 

taining  money  with  intent  to  cheat  and  defraud  him  of  the  same ;  and,  in 

by  falae  pre- 

tences  within  Other  counts,  for  obtaining  a  5/.  bank  note,  and  two  pieces 

the  8t2ate*7^&  ^^  paper,  to  wit,  two  halves  of  a  5/.  bank  note  of  the  value 

t^^'h^'  ^*  ^^  ^*''  ^^  ^^®  goods,  chattels,  and  moneys  of  the  said  John 

The  prisoner  CoUingridge,  with  intent  to  cheat  and  defraud  him  thereof, 

by  faLe  pre-***^  *'  ^^  ^*®  proved  in  evidence  that  the  prosecutor  resided 

J^*^^  h "  **  Sunbury  in  Middlesex,  having  a  house  also  in  Bath ;  but 

post  as  request-  that  at  the  time  of  his  receiving  the  letter  hereinafter  first 

Hei/,  thathe  mentioned  he  was  at  his  house  at  Sunbury,  and  the  pri- 

constituted  the  goner  ^^  Vauxhall  Road  in  the  same  county;  and  with 

post-master,  ^            '' 

where  the  letter  respect  to  the  first  charge  that  the  prisoner  wrote  at  his 

agenfforMdie  ^'  residence  the  letter  of  which  the  following  is  a  copy,  with 

money  wid**  intent  to  defraud  the  prosecutor,  and  assuming  a  name  to 

was  therefore  which  he  had  no  right,  viz.  that  of  Dr.  Scott,  subscribed 

properly  in- 

dieted  in  the  to  the  letter : — 

county  in  which 

wuMh^li^"^  "*Gravesend,  July  30th,  1849.     Sir,— Permit  me   to 

address  you  in  a  case  of  cliarity,  at  the  earnest  entreaty  of 
James  Brewer,  a  young  man  whom  you  have  been  very 
kind  to  upon  several  occasions,  and  some  months  ago  you 


(a)  This  ease  came  before  this  Court  on  Friday,  Feb.  1,  (the  first  day  after 
Hilary  Term  last, — present,  Wilde,  C.  J. ;  Alderson,  B. ;  Manle,  J. ;  Wight- 
man,  J. ;  and  Williams,  J.)  ; — but  being  incomplete,  inasmuch  as  it  did  not 
state  where  the  letter  was  received  by  the  prosecutor,  the  Court  directed  that 
the  case  should  be  sent  back  to  be  amended.  Alderson,  B.,  then  obserred  that 
the  case  properly  belonged  to  the  next  rota,  as  it  had  arisen  since  the  Court 
began  to  sit. 

{b)  At  the  Clerkenwell  Sessions. 
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gave  him  1/.  35.  to  take  him  to  Leamington;  he  was  1850. 
ordered  here  for  the  benefit  of  searbathing,  but  the  air  rbo.  v. 
being  too  keen  for  his  delicate  frame  he  has  been  advised  J<»<*** 
to  endeavour  to  gain  admission  to  the  Consumption  Hos- 
pital, BromptoUy  near  London ;  he  is  in  very  distressed  cir^ 
cumstances,  and  has  no  means  of  pajring  the  fees  of  that 
institution,  and  is  also  indebted  here  to  his  landlady  for 
board,  &c.  Your  kindness  to  him  before  induces  him  to 
hope  that  you  might  once  more,  and  for  the  last  time, 
render  him  some  little  assistance  to  enable  him  to  make  up 
fifty  shillings,  all  that  he  is  deficient  of;  I  have  taken  more 
than  usual  interest  in  his  case,  having  given  him  some 
linen,  and  1/.  lOs.  in  cash,  which  is  as  much  as  my  limited 
means  will  admit  me  to  do.  The  sad  intelligence  of  a 
death  in  my  family  obliges  me  to  leave  home  in  a  few  hours 
for  Scotland,  and  will  be  absent  some  weeks,  therefore  you 
will  be  pleased  to  return  an  answer  to  the  poor  youth  him- 
self, along  with  the  enclosure,  which  is  of  importance  to 
him,  addressed,  James  Brewer,  Post  0£Sce,  Gravesend, 
Kent,  to  be  left  till  called  for ;  and  I  have  instructed  Miss 
Scott  (my  sister)  to  acknowledge  the  receipt  for  him. 
Trusting  the  motive  which  actuates  me  complying  with  the 
request  will  be  deemed  an  apology. 

"  *  I  am,  Sir, 
" '  Your  obedient  servant, 

"*J0HN  H.  SOOTT,  M.D. 

"  *  To  John  Collingridge,  Esq.,  Bath.' 

and  delivered  the  same  to  an  accomplice  at  his  residence  in 
Middlesex,  with  instructions  to  put  it  in  the  post-office  at 
Gravesend,  to  be  there  posted ;  that  the  same  was  posted 
accordingly  and  duly  received  by  the  prosecutor  in  Middle- 
sex, it  having  been  forwarded  from  Bath,  in  the  county  of 
Somerset,  to  him  at  Sunbury,  and  he  thereupon  believing 
the  said  story  told  in  the  letter  to  be  true,  and  that  it  had 


272 


0J18ES   IN   THE   COURT   OF   CRIMINAL   APPEAL. 


1850.       been  written  by  a  Doctor  Scott,  obtained  a  post-office 


J0NB8. 


Rbo.  v.  order  at  Sunbury  for  the  sum  of  3/.,  as  laid  in  the  indict- 
ment, in  favour  of  James  Brewer,  and  having  enclosed  the 
same  in  a  sealed  envelope  addressed  James  Brewer,  Post 
Office,  Gravesend,  Kent,  put  it  into  the  Sunbury  post-office, 
where  it  was  transmitted  by  course  of  post  to  Gravesend  in 
the  county  of  Kent,  and  there  received  by  the  accomplice 
(under  the  prisoner'^s  instructions),  who  got  the  money  for 
the  order  and  gave  half  the  proceeds  to  the  prisoner  at  his 
residence  in  Vauxhall  Road,  keeping  the  other  half  him- 
self. The  pretences  were  each  and  every  of  them  false,  to 
the  prisoner's  knowledge,  and  the  letter  was  written  with 
intent  to  cheat  and  defraud  the  prosecutior,  and  obtain 
money  from  him,  and  the  name  of  Scott  was  assumed  for 
that  purpose. 

'^  With  respect  to  the  second  charge ;  it  was  proved  that 
the  prisoner  wrote  and  posted  the  following  letter  from 
Bath:— 

*'  ^  Bath,  August  6th,  1849.  Sir, — It  is  a  most  unusual 
thing  for  me  to  address  an  individual  to  whom  I  am  an 
entire  stranger,  but  circumstances  over  which  I  have  no 
control  almost  compel  me  to  make  my  present  situation 
known,  and  having  received  this  morning  a  note  from  Dr. 
Harrison,  who  was  an  early  friend  of  my  late  father  the 
Rev.  W.  C.  Collingridge  of  Newcastle,  intimating  that  a 
namesake  of  mine  was  residing  at  Bath,  and  under  an 
impression,  (as  our  name  is  by  no  means  common,)  I  have 
ventured  to  address  you,  thinking  you  might  spring  from 
the  Northumberland  family  of  the  CoUingridges.  I  know  of 
no  relations  in  the  world  living  bearing  my  name,  except- 
ing an  only  brother  now  living  in  Hexham,  and  several 
sisters  married,  who,  of  course,  do  not  take  the  same  now. 
I  have  been  bred  to  mercantile  pursuits  of  commerce,  and 
for  many  years  resided  at  Cape  St.  Mary  s,  River  Gambia, 
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western  coast  of  Africa,  when  I  lost  in  one  night,  by  the        1850. 
upsetting  of  a  shallop  or  small-decked  vessel,  at  the  mouth        r,q.  ^, 
of  the  river  Nuno,  the  entire  savings  of  many  years  of       Jonm. 
industrious  but  laborious  toil,  amounting  to  2750/.  in  one 
of  the  most  unhealthy  climates  in  the  world ;  and,  what  is 
worse  Uuin  the  mere  loss  of  wealth,  the  burning  heat  of  the 
torrid  zone  has  so  injured  my  constitution,  that,  at  the 
eariy  age  of  84,  I  have  been  compelled  to  relinquish  a  good 
situation  which  required  some  activity.     Since  my  return 
to  England,  I  have  for  some  time  past  been  endeavouring 
to  obtain  a  situation  in  some  of  the  milder  West  India 
Islands,  Madeira,  or  the  south  of  Europe,  with  a  view  of 
establishing  my  health ;  but  all  endeavours  have  proved 
unavailing.     The  medical  profession  have  recommended  me 
to  try  the  benefit  of  the  Bath  waters,  but  I  am  sorry  to  say 
I  have  found  no  benefit ;  my  funds  are  almost,  nay,  I  may 
say  wholly  expended,  and  I  have  not  one  single  friend  here 
to  whom  I  may  appeal  to  in  confidence.    Upon  beginning  to 
write  this  it  was  my  intention  to  have  asked  you  to  advance 
me  a  small  sum  as  a  loan,  that  is  if  you  had  any  knowledge 
of  our  family  in  the  north ;  but  I  will  refrain  from  asking 
that  favour,  for  if  you  oblige  me  with  a  loan  I  have  no 
prospect  in  the  world  of  repaying  at  present,  and  if  it  is  in 
your  power  to  assist  a  ruined  merchant  in  ill  health  I  will 
feel  truly  grateful :  it  must  be  as  a  gift,  for  from  the  tenor 
of  my  brother's  letter  it  appears  his  means  are  limited,  and 
I  have  no  prospect  there  except  casual  assistance.     Read 
his  letter,  and  you  will  see  his  position  and  mine  :  he  sent 
me  5/.  in  June,  and  having  an  aged  mother  to  maintain, 
and  a  large  family,  upon  his  small  practice  (being  by  profes- 
sion a  surgeon),  I  really  cannot  summon  resolution  to  apply 
to  him,  at  least  for  a  time.    The  enclosed  letter  you  will  be 
pleased  to  return  to  me,  as  also  which  you  will  perceive  is 
signed  by  the  Archbishop  of  York,  (signed  Ebor,)  I  pre- 
sume the  Latin  name  for  that  city,  and  as  I  am  invited  to 
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1850.        spend  a  day  with  a  family  in  Chippenham,  some  twelve 
Rbo.  p.       miles  distant,  you  will  be  pleased  to  return  them  to  me 
®'**"'        there,  addressed  as  below. 

'^  ^  I  am  a  poor  one,  Mr.  Collingridge,  to  press  for  a 
favour ;  I  have  always  through  life  been  placed  above  it,  and 
my  distresses  are  not  the  less,  or  the  privations  which  I 
have  undergone,  and  now  silently  undergoing,  are  not  the 
less  keen,  because  I  do  not  enlarge  upon  them ;  but,  as  I 
have  addressed  you  in  confidence,  I  will  here  state  that  if 
you  can  render  me  any  pecuniary  assistance,  without 
injury  to  those  who  may  have  strong  claims  upon  you,  and 
equaUy  necessitous,  I  will  be  for  ever  grateful  for  the  least 
aid.  An  early  answer  will  oblige.  And  I  may  here  mention, 
it  was  your  domestic  in  Pulteney  Street  who  gave  me  your 
address,  having  called  this  morning  in  the  hope  of  seeing 
you  personally,  wishing  you,  sir,  a  long  enjoyment  of  peace 
and  tranquillity, 

" '  I  remain.  Sir, 
"  '  Your  obedient  servant, 

^' '  John  Henrt  Colungridoe. 

"  *  Address  Mr.  J.  H.  Collingridge,  (to  be  called  for,) 
late  from  Africa,  the  Post  Ofiice,  Chippenham,  Wilts.  To 
John  Collingridge,  Esq.,  (of  Bath,)  Sunbury  Villa,  Sun- 
bury,  Middlesex.     J.  H.  C/ 

'^  That  it  was  received  at  Sunbury  by  the  proeecutory  who 
thereupon  believing  its  contents  to  be  true,  and  that  it  was 
written  by  a  person  bearing  the  name  of  J.  H.  Colling- 
ridge, enclosed  one  half  of  a  5/.  note  in  a  letter  addressed 
^  Mr.  J.  H.  Collingridge,  (to  be  called  for,)  late  from  Africa, 
Post  Office,  Chippenham,  Wilts,'  and  forwarded  it  by  post 
from  Sunbury  to  Chippenham  in  the  county  of  Wilts, 
where  it  was  received  by  the  prisoner,  who  thereupon 
requested  the  prosecutor  by  letter  to  forward  the  second 
half  of  the  note  by  post  to  his  residence  in  Middlesex,  and 
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which  the  prosecutor^  who  was  then  still  at  Sunbury  and        1850. 
wrote  from  thence,  accordingly  did,  and  the  prisoner  re-       rbo.  v. 
ceived  it  there,  and   by  letter  duly  acknowledged    the        Jon»»- 
receipt  of  such  half-note  there.     The  letter  was  written  by 
the  prisoner  himself  with  intent  to  defraud  the  prosecutor 
of  his  money,  and  he  knew  the  contents  to  be  false,  assum- 
ing for  the  purpose  of  such  fraud  the  name  of  John  Henry 
Collingridge,  to  which  he  was  not  and  never  had  been 
entitled. 

^^  Three  points  were  taken  by  the  prisoner's  Counsel  as  to 
both  charges. 

*^  I.  That  neither  of  them  were  offences  within  the  mean- 
ing of  the  statute;  that  the  post-office  order  and  the  5/. 
note  were  mere  voluntary  gifts ;  and  that  the  statute  did 
not  apply  to  mere  voluntary  gifts. 

^^  II.  As  to  the  first  charge — that  the  same,  if  triable  any- 
where, was  only  triable  in  the  county  in  which  the  post- 
office  order  was  received,  and  that  it  was  received  in  the 
county  of  Kent. 

'*  III.  As  to  the  second  charge — that  one  half  of  the  bank 
note  having  been  received  in  Wiltshire  and  the  other  half 
in  Middlesex,  the  bank  note  was  not  received  in  Middlesex ; 
and  that  with  respect  to  the  charge  of  obtaining  two  pieces 
of  paper,  to  wit,  two  halves  of  a  Bank  of  England  note, 
value  1«.,  the  same  constituted  no  offence,  because  the 
halves  were  of  themselves  and  as  distinct  from  each  other 
valueless. 

'*  The  jury  found  the  prisoner  guilty. 

'^  John  Adams, 

"  Jan.  25th,  1850.  Assistant  Judge."* 

No  Counsel  appeared  for  the  prisoner. 

Phinn^  for  the  prosecution. — As  to  the  objection,  that 
this  was  not  an  offence  within  the  statute,  it  was  remark- 
able that  the  first  statute  upon  this  subject  almost  directly 
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1850.  met  this  case.  The  stat.  33  Hen.  VIII.  c.  1,  is  an  Act 
Rbo.  v.  "  against  them  that  counterfeit  letters  or  privy  tokens  to 
^^'""*  receive  money  or  goods  in  other  men's  names."  This  is  a 
counterfeit  letter  in  another  man's  name.  The  next  sta- 
tute is  30  Geo.  II.  c.  24,  s.  1 ;  and  then  we  have  the  stat. 
7  &  8  Geo.  IV.  c.  29,  s.  53,  which  repeats  the  very  words 
used  in  the  stat.  30  Geo.  II.  Upon  the  construction  to  be 
put  upon  those  statutes,  he  would  submit  that  any  false 
pretence  of  any  existing  fact  made  with  an  intent  to 
deceive  was  an  offence  within  the  statute.  He  then  re- 
ferred to  the  judgment  of  Lord  Kenyon,  C.  J.,  in  Young  v. 
The  King  (a),  JRex  v.  Villeneuve  (b).  There  was  also  the 
case  of  Hex  v.   Crossley  (c).     [Cresswell,  J. — The  real 

(a)  3  T.  R.  102.  Lord  Kenyon  observed,  tliat,  "  when  the  30  Geo.  11.  c. 
24,  was  passed,  it  was  considered  to  extend  to  every  case  where  a  party  had  ob- 
tained money  by  fslsely  pretending,  himself,  to  be  in  a  situation  in  which  he  was 
not ;  or  any  occorrenoe  that  had  not  happened,  to  which  persons  of  ordinary  cau- 
tion might  give  credit.  The  statute  33  Hen.  VIII.  c.  1,  requires  a  false  seal 
or  token  to  be  used,  in  order  to  bring  the  person  imposed  upon  into  the  confi- 
dence of  the  other ;  but  that  being  found  to  be  insufficient,  the  statute  30  Geo, 
II.  c.  24,  introduced  another  offence,  describing  it  in  terms  extremely  general. 
It  seems  difficult  to  draw  the  line  and  to  say  to  what  cases  this  statute  shall 
extend,  and  therefore  we  must  see  whether  each  particular  case  as  it  arises 
comes  within  it/'  His  Lordship  then  adverted  to  the  facts  of  that  case  ;— 
that  four  men  went  to  the  prosecutor,  representing  certain  circumstances  as 
about  to  take  place ;  that  one  William  Lewis  should  go  a  certain  distance 
within  a  limited  time ;  that  they  had  betted  upon  the  event,  and  should 
probably  win ;  that  the  prosecutor  was,  perhaps,  too  credulous  and  gave 
oonfidence  to  them,  and  advanced  his  money ;  and  afterwards  the  whole  story 
proved  to  be  an  absolute  fiction.  His  Lordship  then  went  on  to  observe— 
'*  Then  the  defendants,  morally  speaking,  have  been  guilty  of  an  offence.  1 
admit  that  there  are  certain  irregularities  which  are  not  the  subjects  of  criminal 
law ;  but  when  the  criminal  law  happens  to  be  auxiliary  to  the  law  of  morality, 
I  do  not  feel  any  inclination  to  explain  it  away.  Now  this  offence  is  within 
the  words  of  the  Act ;  for  the  defendants  have,  by  false  pretences,  fraudulently 
contrived  to  obtain  money  from  the  prosecutor,  and  I  see  no  reason  why  it 
should  not  be  held  to  be  within  the  meaning  of  the  statute." 

(b)  Cited  by  Buller,  J.,  in  Votmff  v.  TAe  Kiuffy  3  T.  R.  104. 

(c)  2  M.  &  R.  17.  That  was  an  indictment  under  the  stat.  7  &  8  Geo.  IV. 
c.  29, 8. 53 ,  and  Patteson ,  J . ,  there  said, ' '  The  words  of  this  act  are  very  general , 
and  I  do  not  think  I  can  withdraw  the  case  from  the  jury.  If  they  are 
satisfied  that  the  prisoner  fraudulently  obtained  the  300/.  from  the  prosecutor 
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question  arising  there  was  whether  the  money  was  ob-  1850. 
tained  from  a  supposed  existing  fact,  or  from  the  promise  Reo.  v. 
to  pay  it.]     It  had  occurred  to  him,  it  might  be  said,  that  ®''**' 

inasmuch  as  the  stat.  5  Geo.  IV.  c.  83,  s.  4  (a),  had  made 
this  a  substantive  offence,  by  enacting  that  ^^  every  person 
going  about  as  a  gatherer  or  collector  of  alms,  or  en- 
deavouring to  procure  charitable  contributions  of  any 
nature  or  kind,  under  any  false  or  fraudulent  pretence,^ 
should  be  deemed  a  rogue  and  v^abond,  and  punished  as 
directed  in  sect.  3  of  that  statute,  the  prisoner  should  have 
been  proceeded  against  in  conformity  with  that  section; 
but  then  it  might  be  argued  that  endeavouring  to  procure 
was  not  procuring.  Lord  Coke  (6)  cites  the  case  of  a 
person  who  had  induced  another  to  maim  him  that  he 
might  have  the  more  colour  to  beg,  and  both  of  them  were 
indicted  and  fined.  There  was  also  another  case  much 
akin  to  the  present,  in  which  this  objection  was  not  taken 

bj  a  deliberate  falsehood,  aTerring  that  lie  had  all  the  fonda  required  to  take 
op  the  biU  except  300/.,  when  in  fact  he  knew  that  he  had  not,  and  meaning 
aU  the  time  to  apply  the  300/.  to  his  own  pniposea,  and  not  to  take  up  the 
bill,  it  appears  to  me  that  the  jury  ought  to  convict  the  prisoner."  *  *  *  ♦ 
*'  Then  as  to  the  money  being  advanced  by  the  prosecutor  only  as  a  loan ;  the 
terms  of  the  Act  of  Parliament  embrace  every  mode  of  obtaining  money  by 
false  pretences,  by  loan  as  well  as  by  transfer.  If  the  Legislature  meant  to 
use  the  term  in  a  more  limited  sense,  it  is  to  be  regretted  that  they  have  not 
used  language  which  can  fairly  have  that  effect.'' 

Villeneuve*9  eate^  cited  by  BuUer,  J.,  in  Youtig  v.  The  King,  3  T.  R.  104, 
was  the  case  of  a  loan. 

(a)  The  VagranU'  Act. 

(b)  I  Inst.  127  6.  Lord  Coke  cited  that  case,  after  observing  that  "the 
life  and  members  of  every  subject  are  under  the  safeguard  and  protection  of 
the  king;  for,  as  Bracton  (lib.  i.  fol.  6)  saith,  Vita  et  membra  sunt  inpoiea- 
tate  regit.  And  therewith  agreeth  a  notable  record,  Paech,  19,  £d.  1,  coram 
Rege,  Rot.  36,  Northt, :  Vita  et  membra  sunt  in  manu  regit,  to  the  end  that 
they  may  serve  the  king  and  their  oountrie  when  occasion  shall  be  offered. 
Nay,  the  lord  of  the  villeine,  for  the  cause  aforesaid,  cannot  mayheme  the 
villeine,  but  the  king  shall  punish  him  for  mayheming  of  his  subject,  (for  that 
hereby  he  hath  disabled  him  to  do  the  king  service,)  by  fine,  ransome,  and 
imprisonment,  until  the  fine  and  ransome  be  paid." 
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1850.  — the  case  of  Joseph  Ady  (a).  [Lard  Campbell^  C.  J. — 
Rsa.  V.  We  have  no  doubt  this  is  obtaining  money  by  false  pre- 
JoMBs.        tences  within  the  meaning  of  the  statute.] 

Then  as  to  the  next  point — ^the  venue.  [Aldersan^  B. — 
By  putting  the  letter  in  the  post  the  post-master  is  the 
agent  for  the  purpose  of  receiving.]  That  was  what  he 
intended  to  contend,  [Lord  Campbell^  C.  J. — Was  it  not 
a  receiving  in  Middlesex  when  the  post-master  there 
received  it  for  him  T]  All  that  he  had  to  suggest  was  the 
case  of  JRex  v.  Buttery  (b),  and  that  the  statute  7  Geo.  IV. 
c.  64,  s.  12  (c),  exactly  met  this  case.  The  same  observa- 
tions applied  to  the  third  objection. 

Aldersqn,  B. — This  would  have  done  under  the  old  law, 
prior  to  7  Greo.  IV.  c.  64,  s.  12 ;  in  fact  it  would  have  done 
either  way  (rf). 

Judgment  for  the  Crown. 

(a)  7  C.  &  P.  140. 

(b)  ated  by  Abbott,  C.  J.,  ia  Re»  y.  Burdettf  4  B.  &  Al.  179 ;  and  in 
Pearson  ▼.  M*Oateram,  3  B.  &  C.  703. 

(c)  7  Geo.  IV.  c.  64,  8.  12.  **  And  for  the  more  effectual  proiecotion 
of  offences  committed  near  the  boundaries  of  counties,  or  partly  in  one 
county  and  partly  in  another ;  be  it  enacted,  That  where  any  felony  or  mis- 
demeanor shall  be  committed  on  the  boundary  or  boundaries  of  two  or  more 
counties,  or  within  the  distance  of  500  yards  of  any  such  boundary  or  boun- 
daries, or  ihall  be  begun  in  one  eountf  and  completed  in  anoihert  every  such 
felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried,  determined, 
and  punished  in  any  of  the  said  counties  in  the  same  manner  as  if  it  had  been 
actually  and  wholly  committed  therein." 

((f)  His  Lordship  observed  this  was  a  great  evil  which  ought  to  be  severely 
ponished.  Had  it  been  tried  before  him,  he  did  not  know  that  he  should  not 
have  transported  the  prisoner. 
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The  Qubbn  against   William  Woollet. 

Case  reserved  by  the  Honourable  Justice  Patteson. 

1850. 

FALSE  PRETENCES.  X^^- 


*'*'  The  prisoner  was  tried  and  convicted  before  me  at  the  A  lecretary  of 
last  Assizes  at  Stafford,  on  an  indictment  which  charged,  in   lodety  obuin- 

"  The  1st  count,   That  he  was  secretary  to  the  Earl  of  ^^^"S^" 
Uzbridge  Lodge  of  Odd  Fellows  at  Burton-upon-Trent.  members  under 
That  Joseph  Buxton  was  a  member,  and  indebted  thereto  it  was  owing, 
in  2».  2rf.     That  defendant  falsely  pretended  to  Buxton  „©  monc^*^ 
that  the  sum  of  13s.  9d.  was  due  from  him  to  the  Lodfi^e,  owing,  is  guilty 

of  a  **  false 

and  thereby  obtained  from  him  one  sovereign,  one  half-  pretence"  with, 
sovereign,  three  crowns,  four  half-crowns,  eleven  shillings,  ^thc^SS* 
twenty-three  sixpences,  one  hundred  and  thirty-nine  pence,  7  &  8  Geo.  iv. 

w#     Wars    w*    tfiJ> 

and  two  hundred  and  seventy-eight  halfpence  of  the  it  is  not  the 
moneys  of  Buxton,  with  intent  to  cheat  and  defraud  him ;  fenceirtthin^ 

and  whereas,  &C.  _  statute,  because 

^f^  the  party 

"  2nd  count.    Alleged  the  obtaining  of  same  moneys,  imposed  upon 
omitting  the  sovereign  and  half-sovereign.  m^n  p^S« 

*'  3rd  count.  Falsely  pretending  to  Joseph  Buxton,  that  '^▼c  ayoided 
13«.  9d.  would  be  due  and  owing  on  the  20th  November,  tion(a). 
1848,  from  him  to  a  certain   society  called  the  Earl  of 
Uxbridge  Lodge  of  Odd  Fellows,  and  obtaining  1 35.  9d, 

*^  4th  count.  Obtaining  135.  6d. 

'^6th  count.  Unlawfully  demanding,  having,  and  receiving 
135.  M. 

^^It  appeared  in  evidence  that  Joseph  Buxton  was  a 
member  of  the  Lodge.  That  his  contribution  was  9d.  per 
fortnight.  That  the  prisoner  was  permanent  secretary  of 
the  Lodge  with  a  salary.     That  it  was  his  duty  to  receive 

(a)  Overruling  the  doctrine  laid  down  by  Wilmot,  J.,  in  Rem  ▼.  Wkeatlep, 
2  Burr.  1129. 
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1850.        money  from  the  members  in  Lodge  hours,  but  he  had  no 

Rko.  V,       authority  to  receive  any  out  of  the  Lodge.     That,  on  the 

17th  November,  prisoner  himself  brought  and  tendered  to 

Buxton  out  of  the  Lodge  a  writing  or  summons  in  the 

words  following. 

" '  Earl  of  Uxbridge  Lodge, 

"'  Burton  on  Trent,  November,  14th,  1848. 

"*  Sir  and  Br.  (Brother). 

" '  I  hereby  give  you  notice,  that  you  owe  to  your  Lodge, 

for  contributions,    &c.  the  sum  of  ]Ss.  9d,  due  on  the 

20th  inst. 

" '  Yours  respectfully, 

"  *  William  Woollby. 

" '  To  Mr.  Joseph  Buxton.' 

'^  The  20th  November  was  the  next  Lodge  night  after 
the  14th.  Prisoner  said,  '  I  have  brought  you  a  summons 
for  the  money  you  owe  the  Lodge.''  Buxton  opened  the 
paper,  and  said,  '  Do  I  owe  that  amount  ISs.  9d.  t '  Prisoner 
said '  You  do."  Buxton  said '  It  is  not  long  since  I  paid  a  sum 
at  the  Lodge  to  you.*  Prisoner  said  '  That  is  what  you  owe. 
Buxton  said, '  Very  well;'  and  paid  him  14«.  and  received  Sd. 
in  change.  But  Buxton  could  not  recollect  in  what  coin 
he  paid,  except  that  there  were  half-crowns.  Buxton  had 
never  paid  money  out  of  the  Lodge  before  ;  he  never  paid 
any  more,  nor  went  to  the  Lodge  afterwards.  Prisoner 
wrote  on  the  paper, 

"*  November  17th,  1848.  Received  ISs.  9d.  on  this  ac- 
count. 

*'  *  William  Woollky.'' 

"  It  appeared  by  the  books  of  the  Lodge,  in  prisoner's 
writing,  that  Buxton  had  paid  S^.  9d.  on  the  23rd  October, 
at  the  Lodge ;  and  that,  on  the  29th  November,  two  sums 
of  9d.  and  a  subscription  of  Sd.  were  due  from  him.     The 
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prisoner  accounted  to  the  Treasurer  on  the  20th  November,  1850. 
and  paid  him  4Z.  11*.  Irf. ;  but  no  sum  of  13*.  9d.  from  rbo.v. 
Buxton.  There  was  no  entry  on  the  20th  November,  of 
any  fine  inflicted  on  Buxton.  But  there  was  an  entry,  in 
prisoner's  writing,  of  a  fine  of  1*.  on  him  on  the  4th  of 
December.  Fines  are  entered  at  the  time  they  are  inflicted^ 
On  the  22nd  October,  1849,  there  is  an  entry  against 
Buxton's  name,  1/.  1*.  lOd.;  expelled. 

*'  Mr.  Vaughariy  for  the  prisoner,  objected, 

*^  1st.  That  there  was  no  false  pretence  within  the  stat.  7 
&  8  Geo.  IV.  c.  29,  s.  53.  That  the  fact  of  what  was  due 
was  as  much  within  the  knowledge  of  Buxton  as  of  the  pri- 
soner. That  it  was  no  more  a  false  pretence  than  if  a  cre- 
ditor should  say,  *  You  owe  me  5/.,'  when  the  debt  was 
only  2/.,  and  so  obtain  5/. 

"See  2  East,  P.  C.  830,  R.  v.  WitheU;  2  Moo.  254, 
R.  v.  Johnston  ;  C.  &  M.  249,  R.  v.  Ball ;  7  C.  &  P.  848, 
12.  V.  Reed. 

"  2nd.  That  if  there  be  any  false  pretence,  it  is  the  paper 
or  summons,  which  therefore  ought  to  be  set  forth  in  the 
indictment. 

^*  See  Starkie  on  Grim.  Pleading,  p.  97. 

"  On  the  other  side,  it  was  contended  that  the  fabe  pre- 
tence was  the  oral  assertion  of  the  prisoner,  who  himself 
brought  the  paper,  signed  by  himself,  that  the  money  was 
due. 

"  See  16  L.  J.,  Mag.  Gas.  P.  7,  Hamilton  v.  Reg.  in 
error. 

'^  I  request  the  opinion  of  the  Court,  whether  this  con- 
viction can  be  sustained  upon  all  or  any  of  the  counts  of 
the  indictment. 

"  J.  Patteson." 
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1850.  *^  The  same  prisoner  was  also  convicted  on  an  indictment 

R.O.  V.  charging  him  with  obtaining  a  sovereign  from  William 
WooLLBT.  Buxton  by  false  pretences,  with  intent  to  defraud  him. 
The  indictment  was  in  a  similar  form  to  the  preceding  one. 
William  Buxton  was  member  of  the  Lodge,  and  contributed 
9d.  per  fortnight*  He  had  been  residing  at  Manchester, 
and  paid  through  his  mother,  who  resided  at  Burton-upon- 
Trent.  It  appeared,  by  the  prisoner's  books,  that  payment 
of  Is.  6d.  was  made,  on  account  of  William  Buxton,  on  the 
23rd  April,  1849,  so  that  Ss.  would  be  due  on  the  18th 
June ;  and  there  is  an  entry  by  the  prisoner  of  payment  by 
Buxton  of  Ss.  on  the  18th  June;  on  the  15th  June,  Bux- 
ton returned  to  Burton;  and  on  the  18th  went  to  the 
Lodge,  being  a  Lodge  night.  When  he  was  outside  the 
door  he  saw  the  prisoner  inside,  who  told  him  he  could  not 
be  admitted  till  he  was  clear.  Buxton  asked  what  was 
due.  The  prisoner  said  ISs.  5d.  Buxton  gave  him  a 
sovereign,  and  was  then  admitted.  The  prisoner  went  to 
his  desk,  and  entered  13«.  5d.  on  Buxton's  card,  but  paid 
over  to  the  treasurer  Ss.  only,  as  received  from  Buxton, 
which  was  the  sum  really  due. 

^'  The  same  objections  were  made  also  in  this  case,  so  far 
as  they  were  applicable. 

"  J.  Patteson." 

VaugkaUy  for  the  prisoner,  contended  that  that  which 
was  stated  as  a  false  pretence  was  not  a  false  pretence  in 
law.  All  the  cases  that  have  been  decided  upon  this  sub- 
ject may  be  classed  under  one  of  three  heads  : — a  false  re- 
presentation as  to  the  condition  in  life  of  the  party;  of 
some  act  done ;  or,  of  a  statement  made  by  a  third  person. 
Under  the  first  head  were  Rex  v.  Barnard  (a)  and  Hamil- 
ton v.  The  Queen  {b).     Rex  v.  Dovglass(c),  Reg.  v.  Wick- 

(a)  7  C.  &  P.  784.  (A)  16  L.  J.  9,  M.  C. 

(e)  1  Camp.  212. 
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ham  (a),  and  Young  v.  The  King  (ft),  may  be  classed  under  the  1 860. 
second  head.  And  then  we  have  those  cases  in  which  the  Rbo.  v. 
name  of  a  thurd  person  has  been  introduced,  as  in  ColmcaCs 
Case  (c),  Rex  v.  Freeth  (d).  These  were  the  cases  which 
illostrated  the  divisions  of  false  representations  which  he 
had  submitted  to  the  Court;  and  in  all  these  cases  the 
money  or  the  goods  had  been  obtained  by  means  of  a  repre- 
sentation, the  falsity  of  which  could  not  be  known  by  the 
party  to  whom  the  representation  was  made ;  nor  had  the 
party  any  immediate  means  of  ascertaining  whether  the  re* 
presentation  was  true  or  false ;  but  no  case  was  to  be  found 
where  a  representation  like  the  present,  though  false,  was 
held  to  be  a  false  pretence  within  the  meaning  of  the  sta- 
tute (e).  [Lord  Campbell,  C.  J. — What  is  your  definition 
of  a  false  pretence  which  would  exclude  this  i  Is  it  the 
statement  of  a  fact,  the  truth  or  falsehood  of  which  can- 
not be  known  to  the  party  at  the  time  ?]  Yes ;  but  where 
it  is  of  a  matter,  of  which  the  party  to  whom  the  repre- 
sentation is  made,  has  the  means  of  knowledge  as  well,  and 
as  fully,  as  the  party  making  the  representation,  it  is  not 
within  the  meaning  of  a  **  false  pretence.'^  [Aldereon,  B. — 
Was  not  that  a  false  pretence  which  induced  the  party  to  part 
with  his  money  of  which  the  prisoner  obtained  possession !] 
In  that  case  it  would  include  every  lie  by  which  money 
might  be  obtained.  [Aldersony  B. — What  is  it  but  a  lie 
where  a  man  says  he  is  sent  by  Mrs.  Thompson  for  a  pair 
of  shoes !]  The  distinction  is,  that  there  the  party  could 
not  know  that  it  was  false.  \^Lord  Campbell^  C.J. — Could 
he  not  send  to  Mrs.  Thompson?]  She  might  live  five 
miles  off.  [Alderaon^  B. — Or  she  might  live  next  door ;  it 
cannot  be  a  question  of  distance.     ParAe,  B. — The  ques- 

(a)  10  Ad.  &  E.  34.  {b)  3  T.  R.  98. 

(c)  1  Leach,  303,  notU,  2  East,  P.  C.  672.  (J)  R.  &  R.  127. 

(e)  7  &  8  Geo.  lY.  c.  29,  s.  53. 
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1850        tion  is  well  discussed  by  Mr.  Oreaves  (a).]     That  was  in 
rko.  v.      reference  to  a  case  where  the  representation  was  that  the 
^  oo^»'»^»     prisoner  was  in  the  East  India  Gompany^s  Service.   [Parke^ 
B. — It  does  not  matter  what  were  the  facts.     It  is  a  ques- 
tion whether  a  fabe  statement  is  made  by  which  a  party  is 
imposed  upon.]     In  Rex  v.  Wheatley  (&),  Wilmot,  J.,  said, 
'^  the  true  distinction  that  ought  to  be  attended  to  in  all 
cases  of  this  kind,  and  which  will  solve  them  all,  is  this — 
that  in  such  impositions  or  deceits,  where  common  prudence 
may  guard  persons  against  the  suffering  from  them,  the 
offence  is  not  indictable,  but  the  party  is  left  to  his  civil 
remedy  for  the  redress  of  the  injury  that  has  been  done 
him;  but  when  false  weights  and  measures  are  used,  or 
false  tokens  produced,  or  such  methods  taken  to  cheat  and 
deceive  as  people  cannot  by  any  ordinary  care  or  prudence 
be  guarded  against,  there  it  is  an   offence  indictable." 
[Erh^  J. — That  was  the  law  for  some  time  ;  but  now  the 
law  is  not  for  the  protection  of  the  strong  alone,  but  also 
for  the  protection  of  the  weak.     AldersoHy  B. — All  the 
difficulty  has  arisen  from  engrafting  this  upon  the  old  law 
of  a  false  token,  which  was  a  much  more  strict  law.     Lord 
Campbelly  C.  J. — Here  the  prisoner  knew  there  was  no 
money  due ;  the  prosecutor  might  have  known  it  or  not.] 
What  difierence  was  there  between  the  present  case  and 
that  of  a  man  going  to  a  tradesman  and  telling  him  that  he 
owed  him  five  pounds,  when  one  pound  only  was  due,  or 
even  when  he  owed  him  nothing  at  all !     It  is  a  lie,  but  it 
does  not  amount  to  a  fahe  pretence.     [EhrlCf  J. — Is  thei« 
not  a  case  (c)  of  a  carrier  oflering  a  parcel  and  demanding 
a  larger  sum  as  due  than  was  actually  owing  ?]     In  that 
case  the  parties  had  not  an  equal  opportunity  of  knowing 
the  facts.     \_Lord  Campbell^  C.  J. — In  the  case  you  put 

(a)  2  Ruts,  on  Crimes,  289,  3rd  ed.  (b)  2  But.  1129. 

(c)  QtttfTtf,  see  R.  t.  Airey,  2  East,  SO  ;  and  2  East,  P.  C.  830. 
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of  the  tradesman,  I  think,  at  present,  that  it  would  be  an        1850. 
offence  within  the  statute.]     If  that  was  the  opinion  of  the        Rbo.  v. 
Court,  he  would  offer  no  further  argument.     [Alderson^  B.,         oollet. 
referred  to  Rex  v.  VtUeneuve  (a).]      Rex  v.  Reed  (b). 

Huddlestone,  with  him  JtPMahon,  for  the  Crown,  were 
not  called  upon. 

Lord  Campbell,  C.  J. — What  difference  can  it  make 
whether  the  party  has  to  make  the  inquiry  from  another 
person,  or  to  ascertain  the  fact  from  his  own  books.  Lord 
Denman,  in  Reg.  v.  TFtcAAojii  (c),  and  Hamilton  v.  The 
Queen  (cf),  appears  to  have  laid  down  the  law  exactly  as  it 
ought  to  be. 

Conviction  affirmed. 

(a)  2  East.  P.  C.  830.       (e)  10  Ad.  &  E.  34. 

(6)  7  C.  &  P.  848.  (d)  16  L.  J.,  M.  C,  9 ;  8,  C,  10  Jur.  1028. 
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Thb  Queen  o^atTu/  Sodaick  Fadbrman,  Saul  Laurio,  and 

Bernard  Gordon. 

Case  reserved  by  the  Honourable  Justice  Vaughan  Williams. 

DEMURRER. 

"  This  case  came  to  be  tried  before  me  at  the  Central 
Criminal  Court,  on  the  8th  day  of  February,  1850. 

"  The  prisoners  were  indicted  under  the  statute  1  Will. 
IV.  c.  66,  8. 19,  by  which  it  is  made  a  felony  to  engrave,  &c. 
(without  authority)  on  any  plate^  or  any  wood,  stone,  or 
other  material,  any  bill  of  exchange,  promissory  note, 
undertaking,  or  order  for  the  payment  of  moneyi  or  any 
part  of  any  bill  of  exchange,  &c.  of  any  foreign  prince  or 

even  though  the  State;  or  knowingly  to  have  m  possession  any  plate,  &c. 

^ li'Sd^have       ^  engraved,  or  to  utter  or  knowingly  to  have  in  possession 

any  paper  on  which  any  part  of  such  foreign  bill,  &c.  shall 
be  made  or  printed. 

"  The  counsel  for  the  prisoners  demurred  to  the  indict- 
ment, and  the  demurrer  having  been  argued,  I  gave  judg- 
ment for  the  Crown  ;  but  I  reserved  the  question  as  to  the 
validity  of  the  indictment,  (a  copy  of  which  will  accompany 


1850. 

Saturday, 
April  27. 

Where  the 
prisoner!  hare 
not  been  tried 
and  conyicted, 
this  Coort  has 
no  authority  to 
hear,  nor  has 
the  Judge 
below  power  to 
resenre,  a  case 
upon  the 
validity  of  an 
indictment 
upon  which  he 
has  already 


been  given 
expressly  with 
a  view  to  re* 
serving  the 
case.    Under 
such  circum- 
stances the 
proper  course 
for  the  pri- 
soner is  to 

bring  a  writ  of   this  statement,)  for  the  consideration  of  this  Court. 

error  before  the 

Queen*s  Bench.  **  EdWARD  VaUGHAN  WiLLIAMS. 

Where  judg- 
ment is  so 
given  against  a 
prisoner,  this 
Court  has  no 
power  to  place 
him  in  the 
same  situation 
that  he  was  in 
before  the  de- 


(( 


April  17,  1850.^ 


Huddlestone^  Parry^  and  Metcalfe  appeared,  each  for  a 
separate  prisoner.  The  case  being  called  on,  Lord 
Campbell,  C.  J.  said — We  are  all  of  opinion  that  where 
judgment  is  given  upon  demurrer  there  is  no  power  to 

murrer. 

SemhUf  Where  (by  arrangement)  no  judgment  is,  at  the  trial,  given  upon  the  demurrer ; 
the  case  goes  on,  and  the  prisoner  is  convicted  ;  the  point  raised  upon  demurrer  may  be 
reserved.  (See,  however,  the  Rules  of  Court,  Appendix.) 

SembUf  The  judgment  of  this  Court  deprives  the  party  of  his  writ  of  error. 
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reserve  the  case  for  the  opinion  of  this  Court,  or  for  us  to        1850. 
hear  it ;    that  being  so  we  cannot  assume  a  jurisdiction.  "    Rbo.  v. 

Huddlestone  said  that  no  judgment  had  really  been  given. 

Cresswell,  J. — How  can  it  come  before  us  if  judgment  has 
not  been  given !  In  either  case,  whether  judgment  was 
given  upon  the  demurrer  or  not,  we  have  no  power. 

Parhe^  B. — It  is  open  to  you  to  argue  that  this  Court 
has  jurisdiction. 

AldersoUf  B. — Our  judgment  would  be  final ;  it  would 
take  away  the  appeal  to  the  House  of  Lords.  It  is  a  grave 
question,  because  it  might  be  exercised  adversely  to  the 
next  prisoner. 

Parry  observed  that  the  judgment  upon  the  demurrer 
was  given  as  a  matter  of  form,  in  order  to  raise  the  ques- 
tion, and  therefore  applied  that  the  prisoner  Laurio  might 
be  remitted  to  the  same  position  he  was  in  before. 

Lord  Campbelly  C.  J. — We  have  no  power  to  do  so. 

Clurkson^  who  appeared  (together  with  the  Attomty- 
General  and  Ballantine)  for  the  Crown,  observed  that 
Vaughan  Williams,  J.,  expressed  great  doubt  as  to  the 
authority  of  this  Court  to  hear  the  case  upon  demurrer.. 

Vaughan  Williams^  J.,  (here  came  into  court,  and)  said 
that  all  parties  at  the  trial  thought  that  it  would  be 
desirable  to  take  the  opinion  of  this  Court,  and  that 
judgment  was  given  for  the  Crown  with  a  view  to  raise  the 
question  here. 

Attorney' General. — In  Manning's  case  {a)  the  difficulty 
was  got  rid  of  by  the  judge  statiug  a  case  by  arrangement. 
In  that  ca^  there  was  no  judgment  given.  This  point 
is  of  great  importance,  for  if  the  matter  was  determined 
here  they  could  not  go  to  another  Court. 

Lord  Campbell^  C.  J. — The  proper  course  will  be  to 
bring  a  writ  of  error  before  the  Queen  s  Bench. 

{a)  Supra,  p.  155. 


8  CASES    IN   THE   COURT  OF  CBUItNAL   APPEAL. 


Fadbrman. 


1850.  Attametf-OeneraL — He  would  grant  a  fiat  and  then  it 

Reg.  v.       could  go  up  in  the  usual  form. 

Huddlestone  suggested  that  counsel  should  be  allowed 
to  address  the  Court  upon  the  point,  whether  the  Court 
had  jurisdiction  to  consider  the  case  presented  to  them ; 
and  that  afterwards  the  prisoners  should  be  placed  in  the 
same  position  as  if  they  had  not  been  heard. 

Mrle^  J. — Nothing  in  a  trial  for  felony  can  be  done  by 
consent* 

Parry  asked,  upon  the  authority  of  Manning's  case  (a), 
that  Williams,  J.,  should  state  a  case  for  the  consideration 
of  this  Court. 

Lord  Campbelly  C.  J. — In  that  case  the  demurrer  did 
not  appear  upon  the  reoord. 

Parke^  B. — Prior  to  this  statute  the  opinion  of  the  Judges 
was  taken  upon  matters  appearing  upon  the  record  (6). 

Parry  asked  that  the  case  might  be  amended. 

Lard  Campbell^  C.  J. — Judgment  must  be  taken  as 
given  for  the  Crown,  and  the  only  point  we  can  hear 
argued  is  whether  we  have  any  authority  in  a  case  where 
judgment  has  been  given  upon  demurrer. 

Huddlestone  (for  the  prisoner  Faderman)  referred  to 
the  Stat.  11  &  12  Vict.  c.  78,  s.  1  (c)  ;  by  that  section  the 
judge  has  power  to  reserve  any  question  of  law  which  may 
arise  in  criminal  trials  for  the  consideration  of  this  Court. 
In  Arch.  Cr.  L.  (d)j  *'  Under  this  statute  the  Judge  has 
authority  to  reserve,  and  the  Court  to  entertain,  not  only 
questions  of  law  which  are  raised  by  the  evidence,  but  also 
any  question  of  law  which  arises  upon  the  record  and  is 
made  the  subject  of  a  motion  in  arrest  of  judgment,  Reg.  v. 
Martin  (e)  ;  or  as  it  should  seem  of  a  demurrer;  or  which 

(a)  Svpra,  p.  155,  note. 

(6)  And  see  Reg.  v.  Webb^  suprot  p.  26,  per  Pollock,  C.  B. 
(c)  See  Stotute,  Appendix.  (d)  11th  cd.  p.  112. 

(e)  Supra^  p.  78.     It  appears  that  Reg.  ▼.  Martin  had  not  been  reported 
when  this  passage  was  written. 
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arises  on  a  special  plea  in  bar.""     In  Reg.  v.  Martiu{a)j        1850. 
Rolfe,  B.  observed,  ^'  I  think  the  word  trial  in  the  second       rkq.  v. 
section  of  the  stat.  11  &  12  Vict.  c.  78,  ought  to  have  a    ^^»*"*^^- 
very  liberal  construction,  and  I  think  it  applies  to  any 
proceedings  in  the  Court  below."     The  words  of  the  sta- 
tute are  '^reverse,  affirm,  or  amend  any  judgment  which  shall 
have  been  given  on  the  indictment  or  inquisition  on  the 
trial,  whereof  such  question  or  questions  shall  have  arisen ; 
or  to  avoid  such  judgment,  and  to  order  an  entry  to  be 
made  upon  the  record  that  in  the  judgment  of  the  said 
Justices  and  Barons  the  party  convicted  ought  not  to  have 
been  convicted  or  to  arrest  the  judgment,*'  ^^  or  to  make 
such  other  order  as  justice  may  require.**^     Suppose  the 
Court  below  to  have   given  a  judgment  of  respondeat 
ouster^  that  would  be  within  the  words  of  the  statute,  ^'  or 
to  avoid  such  judgment.^^     [Lard  Campbell^  C.  J. — It 
appears  to  me  the  conviction  is  a  condition  precedent  in  all 
cases  to  give  jurisdiction  to  this  Court.]     The  judgment 
upon  a  demurrer  would  be  respondeat  ouster^  and  it  ap- 
peared to  him  this  Court  would  have  authority  in  case  of 
any  judgment.     [Alderson,  B. — What  discretion  has  the 
Judge  to  raise  the  question  upon  demurrer!]     Still  the 
object  of  the  statute  was  to  supply  a  Court  of  Appeal  in  all 
cases.     [Alderson^  B. — You  wish  the  case  to  be  argued 
here ;  the  next  prisoner  may  not ;  what  right  have  we  to 
make  a  precedent  by  means  of  which  we  might  take  away 
from  him  the  power  to  go  to  a  Court  of  Error.     Lord  Camp- 
bell, C.  J. — The  words  "  any  judgment"  mean  any  judgment 
which  comes  properly  before  us.]   He  felt  the  difficulty  was  in 
the  word  "  conviction*'  in  the  statute,  and  not  in  the  word 
"  trial.''     [Lord  Campbell,  C.  J.— It  must  be  taken  that 
the   word    **  conviction"    means    conviction    upon    trial.] 
Where  judgment  is  given  upon  demurrer,  there  is  a  con- 

(a)  2  C.  &  K.  950—956.     8.  C,  supra,  p.  78,  where  the  judgment  is  n^her 
differently  reported. 
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1850.        viction ;  on  an  indictment  for  a  misdemeanor,  it  is  final  (a). 

R»a. r.  ~  [Alderion,  B. — How  could  the  Judge  "postpone  the 
judgment ''  upon  demurrer.  He  gives  judgment.  Lord 
CampbeUf  C.  J. — Ever]rthing  contemplates  a  conviction  by 
verdict.]  Suppose,  upon  an  indictment,  that  judgment  is 
given  for  the  Crown ;  that  the  Crown  is  however  dissatisfied 
with  the  indictment,  and  the  prisoner  is  again  indicted ; 
could  he  not  plead  the  previous  trial  as  a  bar !  The  word 
^^  thereupon"  in  s.  2,  does  not  mean  upon  conviction,  but 
upon  the  case  being  reserved  for  the  opinion  of  this  Court. 
Parry  (for  the  prisoner  Laurio).— The  object  of  the  sta- 
tute was  to  give  to  this  Court  to  the  full  extent  that 
power  which  was  before  exercised  by  the  fifteen  Judges. 
It  is  intituled  ''  An  Act  for  the  further  Amendment  of  the 
Administration  of  the  Criminal  Law/'  [Parhe^  B. — We  do 
not  know  whether  this  was  a  judgment  of  conviction  or 
respondeat  ouster;  in  the  latter  case  you  have  no  claim 
whatever.]  If  it  be  a  judgment  of  conviction,  sentence 
might  be  passed ;  and  was  it  to  be  said  that,  in  such  a  case, 

(a)  When  the  prisonerB  afterwards  (at  the  May  SessionSi  1850}  were  put 
upon  their  trial,  before  the  Central  Criminal  Court,  the  point  was  ndaed 
whether  the  judgment  upon  demuirer  in  this  case  waa  final.  It  was  a  general 
demurrer — no  plea  of  not  guilty.  It  was  argued  at  considerable  length  before 
Aiderton,  B.,  Cretnoell,  J.,  and  Vaughan  WUiiamt,  J.,  by  the  Attorney' 
Otneral,  ClarktOHf  and  Bdllantine^  on  the  part  of  the  Crown ;  and  by  Hud' 
diettane,  Parry,  and  Metcalfe,  for  the  prisoners.  The  Court  took  time  to  con- 
sider, and  gave  their  judgment — that  judgment,  upon  the  demurrer,  was  final. 

For  the  prisoners,  on  this  point,  were  referred  to  Res  ▼.  Harris,  7  C.  &  P. 
429 ;  2  Chit  C.  L.  1040 ;  Mae<m*§  Case,  2  East,  P.  C.  975 ;  LyoH^e  Caee,  2 
Leach,  C.  C.  608 ;  Uoyd^e  Caee,  2  East,  P.  C.  976 ;  GUekrieVe  Case,  2 
East,  P.  C.  982  ;  Reg.  y.  Goidttem,  7  Moor,  1 ;  2  Hales,  P.  C.  256  &  225  ; 
Reg.  y.  Purchase,  Car.  &  M.  617  ;  Reg.  t.  Philps,  Car.  &  M.  181 ;  Reg.  y. 
Adams,  Car.  &  M.  299 ;  Gray*s  Case,  11  CL  &  Fin.  427 ;  Reg.  y.  Odgers,  2 
Moo.  &  R.  479 ;  Reg.  v.  Bowen,  I  C.  &  K.  504 ;  Reg.  y.  Dtify,  4  Coz,  Cr. 
Ca.  24. 

For  the  Crown,  sUt.  2  &  3  Will.  IV.  c.  123,  in  oonneclion  with  1  Will. 
IV.  c.  66,  was  referred  to,  and  it  was  contended  that  the  demurrer  was  in 
reality  a  confession  of  the  fact. 

Alderstm,  B.,  in  giving  judgment,  referred  to  14  Ed.  IV.  p.  7,  pi.  10. 

3ee  these  proceedings  fully  reported  in  4  Cox,  C.  C. 
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this  Court  had  no  authority?  [Lord  Campbell^  C.  J. —  1850. 
You  call  upon  us  to  reverse  the  judgment  for  the  Crown.]  Rso.  v. 
To  avoid  or  amend  that  judgment ;  this  Court  is  not  bound 
to  give  final  judgment.  [Alderson,  B. — The  only  way  to 
avoid  the  judgment  is  to  order  a  verdict  of  "  Not  Guilty*" 
to  be  entered.]  It  appeared  to  him  the  Act  might  have 
been  passed  to  avoid  a  writ  of  error,  which  prisoners 
generally  are  unable  to  bear  the  expenses  of.  Then  as  to 
the  question  whether  the  prisoner  had  been  upon  his  trial ; 
the  trial  begins  when  the  party  is  called  upon  to  plead ; 
suppose  he  had  pleaded  to  the  jurisdiction,  would  it  be 
contended  that  this  Court  had  no  power  to  entertain  the 
question  without  a  conviction !  [Lard  Campbell,  C.  J. — 
We  have  no  power  but  that  which  is  given  by  the  Act.] 
He  apprehended  this  Court  would  give  the  Act  a  liberal 
construction.  If  it  should  be  held  that  this  Court  had 
authority  in  no  case  where  there  had  not  been  a  conviction, 
then  the  object  of  the  Act  was  limited  indeed  ;  would  they 
exclude  the  consideration  of  a  plea  in  abatement  which  is 
a  matter  upon  the  trial ;  the  statute  does  not  say  convic- 
tion upon  tried.  This  is  ostensibly  a  statute  conferring 
privileges,  the  recital  would  confer  a  privilege  of  this  sort 
and  no  other  part  of  the  Act  contradicts  it ;  it  is  a  statute 
intended  to  give  enlarged  powers,  and  this  Court  would  not 
seek  to  circumscribe  it. 

Metcalfe,  (for  the  prisoner  Gordon,)  followed  on  the  same 
side.  The  great  question  is,  what  is  meant  by  the  words 
*'  conviction**'  and  "  trial.''  A  prisoner  may  be  said  to  have 
been  convicted  whether  upon  his  own  confession  or  otherwise. 
If  judgment  upon  demurrer  is  final  it  amounts  to  a  convic- 
tion ;  Reg.  V.  Toshack  (a)  establishes  that  this  Court  has 
jurisdiction  when  the  prisoner  has  been  convicted  upon  his 
own  confession.  He  would  infer  from  that  case  that  it  is 
not  necessary  that  the  objection  should  appear  at  the  trial. 

(a)  Suprut  p.  207. 
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1850.  There  is  a  trial  upon  an  issue  in  law  as  well  as  upon  an 
Reg. v~  issue  in  fact.  The  words  of  the  section  i^pear  important, 
Fadbrman.  u  mj^  thereupon  shall  have  authority  to  respite  execution  of 
the  judgment  on  such  conviction,  or  postpone  the  judgment 
until  such  question  shall  have  been  considered  and  decided 
as  he  may  think  fit.""  [Lord  Campbell,  G.  J. — Does  not  all 
that  contemplate  a  verdict !]  He  thought  not,  because  it 
might  be  upon  the  confession  of  the  party.  If  the  judg- 
ment is  upon  demurrer,  judgment  must  be  given  or  there 
could  be  no  conviction,  and  that  is  the  judgment  which 
this  Court  has  to  affirm  or  otherwise.  The  plea  of  autrefois 
convict  would  aid  the  argument,  because,  this  Court  would 
not  hold  that  such  a  plea  could  not  be  put  in  when  the 
party  had  been  sentenced  upon  demurrer.  As  to  the 
writ  of  error,  it  appeared  to  him  doubtful  whether  it 
would  be  taken  away.  [Alder son^  B. — The  question  re- 
served is  to  be  finally  decided.]  It  may  be  finally  decided 
upon  the  point  of  law  reserved.  This  Court  is  placed  in  the 
situation  of  the  judge  in  the  Court  below.  Reg.  v.  Webb  (a), 
decided  that  a  writ  of  error  might  be  brought. 

The  Attorney-General^  Clarkson  and  Ballantine^  for  the 
Crown,  were  not  called  upon. 

Lord  Campbell,  C.  J. — I  maintain  the  opinion  I  enter- 
tained, that  this  Court  has  no  jurisdiction  in  the  present 
case.  It  is  an  indictment  for  felony,  a  demurrer  to  the 
indictment,  and  thereupon  judgment  for  the  Crown.  We 
are  called  upon  to  decide  upon  that  judgment,  and  if  wrong 
to  reverse  it.  Have  we  the  power  to  do  so !  All  the 
power  we  have  is  under  the  statute.  We  have,  in  this 
matter,  no  more  power  than  the  fifteen  judges  had  before 
the  statute.  But  now  by  that  statute  a  power  is  given  to 
this  Court  to  review  what  is  done  under  certain  circum- 
stances.    Wo  must  say  whether  such  a  power  as  is  con- 

(a)  Supra,  p.  24,  per  Parke,  1&,  QiMrre,  after  the  judgment  of  this  Court. 
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tended  for  is  vested  in  this  Court.  I  find  no  such  power  con-  1 850. 
ferred  upon  us ;  the  statute  refers  to  questions  which  shall  Rbo.  v. 
arise  upon  the  trials  and  which  after  the  prisoner  shall  have 
been  convicted  may  be  reserved  for  this  Court.  Looking  at 
the  language  employed,  the  word  '^  convicted''*  must  be 
taken  to  mean  convicted  upon  verdict :  and  that  really  is 
the  trial  that  takes  place  before  the  jury  (a).  There  is 
u&  power  here  given  to  us  to  investigate  what  is  done  upon 
demurrer  before  the  trial  begins.  If  we  decide  that  we  have 
the  power  to  entertain  this  question,  what  is  the  conse- 
quence !  The  prisoner  here  comes  to  us  to  have  our  opinion. 
Another  prisoner  under  similar  circumstances  may  wish  for 
a  writ  of  error,  of  which  we  might  deprive  him.  I  tliink  it 
an  usurpation  to  entertain  the  question. 

Parkb  and  Alderson,  BB.,  Credswell  and  Erle,  JJ., 
concurred. 

Per  Curiam, — The  only  judgment  given  is  that 

This  Court  has  no  jurisdiction. 

(a)  See  Reg,  ▼.  Martin,  tupraf  p.  86,  per  Rolfe,  B. 
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1850. 
Saturday, 
April  27. 

The  prifloner 
went  awmy  with 
the  wife  of  the 
profecator,  and 
took  with  him 
a  box  of  his 
own  in  which 
he  had  assisted 
in  placing  pro- 
pertj  of  the 
husband.     He 
subsequently 
cohabited  with 
the  wife,  used 
some  of  the 
propertji  and 
pledged  a  por- 
tion, consbting 
of  her  wearing 
apparel,  and 
appropriated 
the  proceeds  to 
his  own  use. 
Held  that  he 
was  properly 
oonTicted  of 
larceny. 


The  Queen  against  Jambs  Thompson. 

LARCENY. 

^^  James  Thompson  was  indicted  at  the  Quarter  Sessions 
for  the  county  of  Lancaster,  held  at  Salford  on  the  17th 
of  January,  1850,  and  was  found  guilty  of  stealing  nine 
gowns,  two  brass  candlesticks,  one  coffee-pot,  one  dining- 
table,  two  aprons,  two  pairs  of  boots,  two  pairs  of  shoes, 
four  shawls,  two  pairs  of  stockings,  two  sheets,  and  two  silk 
handkerchiefs,  the  property  of  Thomas  Edgerton.  The 
evidence  showed  that  the  prisoner,  who  worked  and  lodged 
at  the  prosecutor's  house,  went  away  on  the  4th  January, 
1848,  with  the  prosecutor*s  wife;  that  they  went  to  Bir- 
mingham, where  they  lived  together  as  man  and  wife  for 
more  than  a  year ;  that  they  took  with  them  from  the  pro- 
secutor's house  a  box  belonging  to  the  prisoner  containing 
the  wife^s  wearing  apparel,  and  also  a  coffee-pot  and  two 
candlesticks,  the  property  of  the  prosecutor.  The  wife  of 
the  prosecutor  was  examined,  and  gave  very  contradictory 
evidence  as  to  what  passed  at  the  time  of  leaving  the  pro- 
secutor's house.  She  stated  however,  as  part  of  her  evi- 
dence, that  the  prisoner  assisted  in  placing  the  things  in 
the  box,  and  in  removing  the  box  from  the  cellar  to  the  cart 
in  which  it  was  taken  away.  It  appeared  further,  that  on 
the  parties  arriving  at  Birmingham,  the  box  was  opened 
and  the  prisoner  saw  its  contents ;  that  the  coffee-pot  and 
candlesticks  were  used  by  them  in  their  house  in  Birming- 
ham, and  that  these  articles  were  afterwards  sold  by  the 
prosecutor's  wife ;  that  the  prisoner  then  pledged  some 
articles  of  the  wearing  apparel,  and  applied  the  money  for 
his  own  purposes.  The  chairman,  in  summing  up,  directed 
the  jury  to  find  the  prisoner  guilty,  if  they  came  to  the  one, 
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or  the  other,  of  the  following  conclusions, — either,  first,  that  1850. 
the  prisoner  going  away  with  the  prosecutor'^s  wife  for  the  Rio.  v. 
purpose  of  adulterous  intercourse  was  engaged  jointly  with  >«"<"'• 

her  in  taking  the  goods ;  or,  secondly,  that  not  being  a 
party  to  the  original  taking  or  removal,  the  prisoner  after 
arriving  at  Birmingham  appropriated  any  part  of  the  goods 
to  his  own  use.  The  jury  found  the  prisoner  guilty,  adding, 
that  they  did  so  on  the  ground  that  there  was  a  joint 
taking  by  the  prisoner  and  the  prosecutor's  wife.  The 
counsel  for  the  prisoner  applied  to  the  Court  to  reserve  the 
question,  and  the  cases  of  Iteg.  v.  CJarh  (1  Moo.  C.  C.  S76, 
n.  (a)  ),  and  Reg.  v.  Rosenberg  (1  Car.  &  K.  233),  were 
cited.  The  Court  of  Quarter  Sessions  acceded  to  the 
application,  and  submitted  to  this  Court  the  question, 
whether  the  case  was  properly  left  to  the  jury,  and  the 
conviction  good. 

No  counsel  appeared  on  either  side. 

Lord  Campbell,  C.  J. — There  is  no  question  in  this  case. 
There  must  be  judgment  for  the  Crown. 

Conviction  affirmed. 
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1850. 
Saturday, 
April  21. 

A  collector  of 
poor's  rates, 
employed  by 
the  orerseerst 
is  properly 
charged  with 
embenlement, 
Off  Btrvant  to 
the  overseers, 
although  there 
are  churchwar- 
dens for  the 
same  parish, 
who  took  part 
in  making  the 
rates. 

In  such  case, 
it  is  sufficient 
to  describe  the 
money  received 
by  the  collector 
for  the  rate  as 
the  property  of 
the  overseers 
only ; — naming 
them. 

A  collector 
of  poor's  rates, 
as  a  servant  to 
the  overseers, 
has  authority 
to  receive  the 
rates  from  the 
landlord  if  he 
will  pay  them 
to  him. 

Sembl$t  He 
would  have 
authority  to 
receive  them 
from  any  person 
who  would  pay 
them  to  him. 


The  Queen  against  Chables  John  Adet. 

EMBEZZLEMENT— SERVANT. 

^'  At  the  General  Quarter  Sessions  of  the  Peace  held  in 
and  for  the  borough  of  New  Sarum,  before  the  Re- 
corder (a),  on  Monday,  31st  December,  1849,  Charles 
John  Adey  was  charged  on  three  counts  of  an  indictment 
preferred  against  him. 

'^  1st  count  charged,  That  being  employed  as  servant  to 
Henry  James  Bracher,  and  Robert  Futcher,  he  embezzled 
5s,  Hd,  their  money. 

'^  2nd  count  charged  in  the  same  manner  the  embezzle- 
ment of  4iS,  2id. 

''  3rd  count  charged  in  the  same  manner  the  embezzle- 
ment of  2s.  lOrf.  (6). 

"  To  this  indictment  the  prisoner  pleaded  '  Not  guilty.** 

"  Upon  the  trial  it  was  proved  that  Henry  James 
Bracher  and  Robert  Futcher  were  the  overseers  of  the 
poor  of  the  parish  of  Fisherton  Anger  (c),  and  that  they 
had  employed  the  prisoner  (at  a  salary)  to  collect  the 
poor's  rates.  That  there  were  two  other  persons  church- 
wardens of  the  said  parish.  That  it  was  his  duty  to  collect 
from  James  Pavey  os.  l^d.,  and  to  enter  the  amount  in 
the  column  of  the  rate  book  headed  '  amount  actually  col- 
lected r  that  he  did  collect  the  said  amount  and  did  not 
enter  it  in  such  column,  but  entered  it  as  uncollected  under 
the  column  headed  ^  amount  legally  excused,^  and  that  in 
his  account  delivered  of  money  collected  and  received  by 
him  the  said  sum  of  5s.  l^d.  was  omitted. 

(a)  David  Chambers,  Esq. 

(b)  In  the  case,  which  wag  stated  at  great  length,  the  counts  were  set  out 
in  foU.     We  have  excluded  other  matter  also  which  was  not  material. 

(e)  Within  the  Borough  of  New  Sarum. 


(( 
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The  circumstances  attending  the  4s.  2ld.  were  the         1850. 


Adby. 


same,  except  that  the  name  of  George  Hopkins  (from  Rro.  v. 
whom  he  received  it)  did  not  appear  as  ^  occupier  ^  in  the 
rate  book,  (the  space  for  the  name  of  the  occupier  being 
left  blank,  and  the  name  of  Sir  W.  Medlicott  being 
inserted  under  'name  of  owner,')  that  instead  of  en- 
tering the  amount  under  'amount  legally  excused/  it 
was  entered  under  the  colunm  '  otherwise  not  recover- 
able.^ 

''  The  third  charge  of  2s.  lOd.  was  the  same  as  the  next 
preceding,  except  that  it  was  received  from  Mary  Ann 
Hopkins,  the  wife  of  George  Hopkins. 

''  Upon  these  facts  it  was  objected  on  behalf  of  the 
defence  by  the  counsel  for  the  said  prisoner : — 

''  1st.  That  the  said  Charles  John  Adey  was  not  the 
servant  of  the  prosecutors  (Henry  James  Bracher  and 
Robert  Futcher),  for  the  purpose  of  receiving  the  money 
as  in  the  second  and  third  counts  mentioned,  inasmuch  as 
the  name  of  the  said  George  Hopkins  not  being  in  the  said 
rat^s  he  was  not  bound  to  pay  the  rates,  therefore  the  said 
Charles  John  Adey  had  no  right  to  demand  or  receive  the 
same  from  him. 

''  2ndly.  That  as  the  name  of  the  said  George  Hopkins 
was  not  inserted  in  the  said  rates,  the  said  Charles  John 
Adey  did  not,  nor  could  receive  and  take  the  money  by 
virtue  of  his  employment  as  servant  for  and  in  the  name  of 
and  on  the  account  of  the  prosecutors ;  he  not  being  em- 
powered so  to  do :  the  said  Charles  John  Adey  only  having 
an  authority  to  collect  from  persons  whose  names  ap- 
peared  in  the  rate. 

''  Srdly.  That  the  money  collected  was  not  nor  could  be 
the  property  of  the  said  Henry  James  Bracher  and  Robert 
Futcher,  inasmuch  as  they  themselves  could  not  collect 
nor  enforce  payment  of  the  same  from  the  said  George 
Hopkins,  his  name  not  appearing  on  the  said  respective 
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1850.       rates,  and  therefore  the  said  Charles  John  Adey  had  no 
Reg.  v.       right  nor  authority  to  receive  it  on  their  account. 
Adit.  ^  4thly.  That  the  said  moneys  as  laid  in  all  the  counts 

were  not  the  property  of  the  said  Henry  James  Bracher, 
and  Robert  Futcher,  inasmuch  as  there  were  church- 
wardens as  well  as  overseers  of  Fisherton,  and  that  if  the 
money  belonged  to  the  overseers  at  all  it  was  the  joint  pro- 
perty of  and  belonged  to  the  overseers  and  churchwardens, 
and  ought  to  have  been  laid  as  such  in  the  indictmenti  and 
not  as  the  property  of  the  said  Henry  James  Bracher  and 
Robert  Futcher  (the  prosecutors)  alone ;  therefore  that  the 
moneys  were  improperly  laid  in  the  three  counts  re- 
spectively, and  consequently  the  indictment  was  bad. 

"  The  recorder  overruled  all  these  objections,  but  reserved 
the  questions  of  law  for  the  consideration  of  this  Court. 
The  jury  found  the  prisoner  guilty  on  all  the  counts.  He 
was  admitted  to  bail  conditioned  to  appear  at  the  next 
General  Quarter  Sessions  of  the  Peace  for  the  said  borough 
to  receive  judgment.'' 

Amey,  for  the  prisoner. — First,  as  to  the  cases  in  the  name 
of  Hopkins.  As  that  name  was  not  upon  the  rate  book  as 
the  occupier  of  the  premises  it  could  not  be  said  that  the 
prisoner  was  the  servant  of  the  overseers  for  the  purpose  of 
collecting  any  money  from  him.  It  had  always  been  held 
that  the  poor's  rate  is  personal,  and  is  to  be  considered  as 
leviable  upon  the  occupier.  [Lord  Campbell^  C.  J. — The 
power  to  enforce  the  rate  is  one  question  ;  whether  received 
by  the  prisoner  as  servant  is  another.]  There  was  no  evi- 
dence as  to  the  authority  of  the  collector.  The  question  is 
whether  at  the  time  when  he  set  out  for  the  purpose  of 
collecting  those  rates  he  was  clothed  with  authority  to 
receive  the  money  from  Hopkins.  {_Cre88weUy  J. — Would 
he  not  have  authority  to  receive  from  any  person  who 
would  pay  him!]     If  he  had  it  could  not  be  said  to  be 
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within  the  scope  of  his  employment.  [Parke^  B. — It  is  1850. 
clear  that  he  had  authority  to  receive  from  the  landlord,  if  Rbo.  v. 
he  would  pay  him.  But  what  do  you  say  to  the  other  ^o^^- 
count  f]  There  is  another  objection,  that  he  was  not  the 
servant  of  the  overseers  only.  [Lord  Campbell^  C.  J. — Is 
there  not  evidence  of  authority.]  He  did  not  say  there  was 
not  authority  in  Pavey's  case^  but  it  could  hardly  be  con- 
tended that  the  prisoner  received  the  money  by  virtue  of 
that  authority.  Then  the  property  ought  to  have  been 
laid  in  the  indictment  as  the  property  of  the  churchwardens 
and  the  overseers,  naming  them.  [Pcarke^  B. — The  rate  is 
made  by  the  churchwardens  and  overseers,  but  the  prisoner 
was  employed  by  the  overseers  to  receive  it].  The  question 
is  whether  it  was  not  incumbent  upon  the  overseers  to  have 
shown  that  they  had  some  special  property  in  the  money. 
[Alderson,  B. — The  indictment  says  that  he  was  employed 
by  those  persons,  and  that  he  did  receive  the  money.]  But 
the  overseers  only  stand  in  the  situation  of  a  clerk,  where 
the  property  would  be  in  the  employer.  [Lord  CampbeU^ 
C.  J. — State  what  allegation  is  not  substantiated.]  That 
the  property  was  the  property  of  the  overseers.  He  sub- 
mitted that  this  was  not  the  property  of  the  overseers. 
[Alder 8on^  B. — The  overseers  would  be  liable  for  the 
money.] 

Lord  Campbell,  C.  J. — The  Court  is  of  opinion  that 
upon  the  first  count  there  must  be  judgment  for  the 
Crown,  it  is  therefore  unnecessary  to  consider  the  others. 

Conviction  affirmed. 


VOL.  I. 
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The  Queen  against  Moorhouse  Jame«i. 

Case  reserved  by  the  Honourable  Baron  Alder  son, 
1850. 

^jZ^u'    refusal  to  marry. 

Qy.    Whether  "  The  defendant  was  tried  before  me,  at  the  last  Assizes 

minister  of  the  ^^^  Liverpool,  on  the  following  indictment : — 

S^h*to^  "  Lancashire,  to  wit.     The  jurors  for  our  Lady  the  Queen, 

marry  an  upon  their  oatli,  present,  that  heretofore  and  after  the  1st 

temporal  for-  day  of  March  in  the  year  of  our  Lord  1837,  to  wit,  on  the 

Wn'proSy^  14th  day  of  May,  in  the  year  of  our  Lord  1849,  to  wit,  at 

performed)  on  the  parish  of  Leigh  in  the  County  of  Lancaster,  one  Henry 

he  has  not  been  Fisher,  bachelor,  being  desirous  of  contracting  a  marriage 

^ufp^^no  with  one  Ann  Hardman,  spinster,  duly  gave  a  notice  under 

desire  to  be  the  hand  of  him  the  said  Henry  Fisher,  and  bearing  date  the 

confirmed|  is  , 

an  indictable  day  and  year  last  aforesaid,  to  one  John  Heyes,  then  and  still 
®  In*^,^CT  to*  ^^^g  *he  Superintendent  Registrar  of  Marriages  of  and  for 
support  the  in-   the  district  of  Leigh  Union,  in  the  said  county  of  Lancaster, 

dictment,  the  i  .  .  i. 

parties  must       pursuant  to  the  provisions  of  an  Act  of  Parliament  made 

both  have  pre- 
sented them- 
seWeSf  for  the  purpose  of  being  married,  within  canonical  hoars. 

The  indictment  must  aver  that  the  parties  might  have  been  lawfully  married. 
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and  passed  in  the  Sessions  of  Parliament  holden  in  the  6th  1850. 
and  7th  years  of  the  reign  of  his  late  Majesty  King  William  r^oTv. 
the  Fourth,  intituled,  '  An  Act  for  Marriages  in  England ;'  Jambi. 
and  in  the  form  of  Schedule  (A)  to  the  said  Act  annexed, 
that  a  marriage  was  intended  to  be  had  within  three  calen- 
dar months  from  the  date  thereof,  between  him  the  said 
Henry  Fisher  and  the  other  party  in  the  said  notice  named 
and  described  (that  is  to  say),  the  said  Ann  Hardman, 
spinster,  at  a  certain  church  within  the  said  district  of 
Leigh  Union,  being  the  district  of  the  said  John  Heyes  as 
such  Superintendent  Registrar  as  aforesaid,  (that  is  to  say) 
a  certain  church  called  St.  Thomases  Church,  Bedford,  they, 
the  said  Henry  Fisher  and  Ann  Hardman,  having  before 
then  dwelt  at  Bedford,  within  the  said  district,  during  more 
than  one  calendar  month  then  next  preceding.  And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent that  the  said  John  Heyes,  so  being  such  Superintendent 
Registrar  as  aforesaid,  immediately  upon  the  giving  to  him 
of  the  said  notice  as  aforesaid,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, did  duly  file  the  said  notice  and  keep  the  same  with 
the  records  of  his  office ;  and  did  also  forthwith  enter  a 
true  copy  of  the  said  notice  fairly  into  the  book  for  that 
purpose  furnished  to  him  by  the  Registrar  General,  called 
^  The  Marriage  Notice  Book,^  and  kept  by  him  the  said 
John  Heyes,  as  such  Superintendent  Registrar  as  aforesaid, 
for  the  purpose  aforesaid,  in  pursuance  of  and  in  obedience 
to  the  provisions  of  the  said  Act  of  Parliament  in  that 
behalf.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  afterwards  and  after  the 
expiration  of  twenty-one  days  after  the  entry  of  the  said 
notice  in  the  said  book  as  aforesaid,  to  wit,  on  the  12th  day 
of  June,  in  the  year  aforesaid,  to  wit,  at  the  parish  afore- 
said, in  the  county  aforesaid,  he  the  said  John  Heyes,  then 
being  and   continuing  such  Superintendent  Registrar  as 

Y  2 


Jaiiii. 
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1 850.  aforesaid,  did,  upon  being  thereunto  requested  b}L  the  said 
Reg.  v.  Henry  Fisher,  the  party  by  whom  the  said  notice  had  been 
and  was  so  given  as  aforesaid,  issue  under  his  hand  a  cer- 
tificate pursuant  to  the  provisions  of  the  said  Act  of  Parh'a- 
ment,  and  in  the  form  of  Schedule  (B)  to  the  said  Act 
annexed;  no  lawful  impediment  being  shown  to  the  satisfac- 
tion of  the  said  John  Heyes  why  such  certificate  should  not 
issue;  and  the  issue  of  such  certificate  not  having  been 
sooner  forbidden  in  manner  in  the  said  Act  mentioned  by 
any  person  or  persons  authorized  in  that  behalf,  as  in  the 
said  Act  is  provided,  in  and  by  which  said  certificate  he  the 
said  John  Heyes,  such  Superintendent  Registrar  of  the  said 
district  of  Leigh  Union,  in  the  said  county  of  Lancaster, 
did  certify  in  manner  and  form  by  the  said  Act  of  Parlia- 
ment directed  and  required;  that  on  the  14th  of  May, 
1849,  notice  was  duly  entered  in  the  marriage  notice  book 
of  the  said  district  of  the  marriage  intended  between  the 
parties  therein  named  and  described,  delivered  under  the 
hand  of  the  said  Henry  Fisher,  one  of  the  said  parties ;  that 
is  to  say,  the  said  Henry  Fisher,  bachelor,  and  Ann  Hard- 
man,  spinster,  at  the  church  called  Saint  Thomases  Church, 
Bedford.  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  at  the  respective  times  of  the 
entry  of  the  said  notice  and  of  the  issuing  of  the  said 
certificate  by  the  said  John  Heyes,  as  such  Superintendent 
Registrar  as  aforesaid,  and  from  the  said  respective  times 
continually  until  and  at  the  time  of  the  committing  of  the 
oflence  hereinafter  mentioned,  Moorhouse  James,  late  of  the 
said  parish  of  Leigh,  in  the  said  county  of  Lancaster, 
clerk,  was  and  still  is  the  officiating  minister  of  and  at  the 
said  church  called  Saint  Thomases  church,  Bedford.  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  afterwards  and  after  the  issuing  of  the  said 
certificate  by  the  said  John  Heyes,  as  such  Superintendent 
Registrar  as  aforesaid,  and  while  the  said  certificate  was  in 
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full  force  and  effect,  to  wit,  on  the  2nd  day  of  August,  1850. 
in  the  year  aforesaid,  to  wit,  at  the  parish  aforesaid,  in  the  ReoTp. 
county  aforesaid,  they  the  said  Henry  Fisher  and  Ann  J^^". 
Hardman  did  produce  and  show  the  said  certificate  to  the 
said  Moorhouse  James,  so  being  such  officiating  minister  of 
the  said  church  aforesaid,  and  did  then  and  there  require 
him,  the  said  Moorhouse  James,  as  such  officiating  minister 
of  and  at  the  said  church,  to  solemnize  a  marriage  be- 
tween them,  the  said  Henry  Fisher  and  Ann  Hardman,  at 
the  said  church,  on  or  before  the  14th  day  of  August  then 
instant;  the  said  14th  day  of  August  being  the  day  on 
which  the  said  notice  and  certificate  and  all  proceedings 
thereupon  would,  under  and  by  virtue  of  the  said  Act  of 
Parliament,  become  and  be  duly  void  if  the  said  marriage 
were  not  had  and  solemnized  on  or  before  the  said  last- 
mentioned  day.  And  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Moorhouse 
James,  so  being  such  officiating  minister  of  and  at  the  said 
church  as  aforesaid,  not  regarding  his  duty  in  that  behalf, 
nor  the  statute  in  such  case  made  and  provided,  heretofore, 
to  wit,  on  the  said  2nd  day  of  August,  in  the  year  afore- 
said, to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
unlawfully  and  wrongfully  did  refuse  and  neglect,  although 
he  the  said  Moorhouse  James  was  so  thereunto  required  as 
aforesaid,  to  solemnize  a  marriage  between  the  said  Henry 
Fisher  and  Ann  Hardman,  at  the  said  church,  at  any  time 
on  or  before  the  said  14th  day  of  August,  in  the  year  afore- 
siiiil,  or  at  any  other  time  whatsoever,  and  to  solemnize 
a  marriage  between  the  said  Henry  Fisher  and  Ann  Hard- 
man,  at  the  said  church,  he  the  said  Moorhouse  James 
hath  always  continually  from  the  time  when  the  said 
certificate  was  so  produced  and  shown  to  him  the  said 
Moorhouse  James  as  aforesaid,  and  he  the  said  Moorhouse 
James  was  so  thereunto  required  as  aforesaid,  to  the  time 
of  the  taking  of  this  inquisition,  unlawfully  and  wrongfully 


304 


1850. 


RbO.  9, 

Jambs. 
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refused  and  neglected,  and  stiU  doth  unlawfully  and  wrong- 
fully neglect  and  refuse,  contrary  to  the  duty  of  him  the 
said  Moorhouse  James  in  that  behalf,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

**  In  order  to  sustain  this  indictment,  the  Superintendent 
Registrar  for  Leigh,  and  who  was  also  clerk  to  the  Board 
of  Guardians  for  that  Union,  proved  that  on  the  14th  of 
May,  1849,  the  following  notice  of  marriage  was  delivered 
to  him  by  Henry  Fisher : — 

"  *  (Copy.)    Notice  op  Marriage,  pursuant  to  6  &  7  Will. 

IV.  cap.  85,  SECT.  4. 

^  ^  *  To  the  Superintendent  Registrar  of  the  district  of  Leigh 
Union,  in  the  county  of  Lancaster.  I  hereby  give  you 
notice,  that  a  marriage  is  intended  to  be  had  within  three 
calendar  months  from  the  date  hereof,  between  me  and 
the  other  party  herein  named  and  described,  (that  is  to 
say,)— 


Date 

• 

Name. 

Condition. 

Rank 

or  Profee- 

sion. 

Age. 
20 

20 

I>welling 
Place. 

Length 
of  Resi- 
dence. 

Church  or  Build- 
ing in  which 
Marriage  is  to 
be  solemnised. 

Diatrictand 
Coontrin  which 
Uie  other  party 
dwells,  wnere 
the  parties  dwell 
in  different  dis- 
tricts. 

Henry  Fisher 

Bachelor 

Shipper 

and 
Grinder 

Bedford 

More 
than  a 
Month 

St  Thomas's 
Church, 
Bedford. 

• 

Ann  Hardman 

Spinster 

Frame 
Tenter 

Bedford 

More 
than  a 
Month 

Witness  my  hand,  this  14th  day  of  May,  1849i 


*"Hbnry  Fishbr.' 


"  This  notice  was  duly  read  on  three  consecutive  weekly 
meetings  at  the  Board  of  Ouardians  for  the  Union  in  which 
Leigh  was  situated,  and  duly  entered  in  the  Registrar  s 
Book. 
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'*  At  the  end  of  that  period,  the  following  certificate 
of  marriage  was  granted  by  the  Superintendent  Regis- 
trar: — 


1850. 


Rio.  V, 
Jambs. 


"  '  (Copy.)      Superintendent   REOiaraAB^s   Certificate    of 

Marriaqe,  without  Licence. 

^^  ^  I,  John  Heyes,  Superintendent  Registrar  of  the  district 
of  Leigh  Union,  in  the  county  of  Lancaster,  do  hereby  cer- 
tify, that  on  the  19  th  day  of  May,  1849,  notice  was  duly 
entered  in  the  Marriage  Book  of  the  said  district,  of  the 
marriage  intended  between  the  parties  therein  named  and 
described,  delivered  under  the  hand  of  Henry  Fisher,  one 
of  the  parties,  (that  is  to  say,) 


Date 

Name. 

Condition. 

Bank 
or  Profes- 
sion. 

Age. 
20 

20 

DweUing 
Place. 

Length 

of  itesi. 

dence. 

Churchor  Bond- 
ing in  which 
Marriage  is  to 
be  solemnixed. 

District  and 
Countrin  which 
the  otuer  party 
dwells,  where 
the  parties  dwell 
in  different  dis- 
tricts. 

1 

Henry  Fiaher 
Ann  Hardman 

Bachelor 

Shipper 

and 
Grinder 

Bedford 

More 
than  a 
Month 

St.  Thomas's 
Church, 
Bedford. 

1 

i 
! 

Spinster 

Frame 
Tenter 

Bedford 

More 
than  a 
Month 

r,  .  rxT  *•  -.  J  •»#  1^x1.  «o^  A  -»  The  issue  of  this  Certificate  has  not  been  forbidden 
Date  of  Notice  entered,  May  14th,  1849.  1  u-  .»»  .w^ra^n  .nfk^.:.^  *^  r....K;j  ^u^  ;.«.^ 
r\  i.  e  r*  -a^h  <.  •  t  in^i.  lo^n  X  DT  any  DersoQ  aatnomed  to  lorbia  the  issue 
Date  of  Certificate  given,  June  12th,  1849.  J      fitn^f 


Witness 
One  Thousan 


my  hand,  this  twelfth  d^  ^•^'*.'^®'  "I  John  H.if.8,  Superintendent  Registrar, 
uid  Eight  Hundred  and  Forty-nine.  J  '      ^  ^ 

This  Certificate  will  be  Toid  unless  the  Marriage  is  solemnized  on  or  before  the  14th  day  of 
August,  1849.' 

"  With  this  certificate  Henry  Fisher  (who  as  well  as  Ann 
Hardman  had  for  a  month  and  upwards  before  the  first 
notice  resided  within  the  district)  called  on  the  defendant, 
who  was  the  ofiiciating  minister  of  St.  Thomases  Church,  a 
district  church  in  the  parish  of  Leigh,  on  the  13th  of  June, 
1849.     Fisher's  evidence  was  as  follows: — *I  told  him  I 
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1850.       was  come  to  give  notice  I  intended  to  be  married  next 


Rio.  V.  morning  at  St.  Thomases.  He  asked  if  I  had  been 
baptized. — I  said,  yes.  He  asked  me  what  was  my  name. 
— I  told  him.  He  asked  if  I  had  been  asked  in  church. — 
I  said,  No.  He  asked  where  I  had  been  asked. — I  said.  At 
the  Board  of  Guardians.  He  asked  me  if  I  had  been  con- 
firmed.— I  said,  No.  He  said  he  could  have  nothing  to  do 
with  me  then. — I  said,.  Why !  He  said  he  was  not  obliged 
to  tell  me  his  reason. — I  Baid,  Very  weU,  Fll  go  to  the 
Board  of  Guardians,  and  see  what  they  say.  He  said. 
If  people  would  be  so  foolish  as  to  go  to  a  Board  of  Guar- 
dians to  be  asked,  the  Board  of  Guardians  must  marry 
them.' 

"  The  Superintendent  Registrar  also  gave  the  following 
evidence : — *  On  the  19th  of  June,  I  called  on  defendant. 
He  is  Officiating  Minister  of  St.  Thomas's  Church,  Bed- 
ford, in  Leigh  district.  I  saw  him  in  company  with  Fisher; 
I  told  my  name  and  office.  I  said  I  had  corresponded  with 
the  R^istrar  about  it,  in  consequence  of  his  r^usal  to 
marry  the  parties.  I  said  the  Registrar  General  did  not 
consider  confimuition  a  pre-requisite,  or  any  1^  impedi- 
ment  to  the  marriage.  Defendant  said  he  had  seen  Fisher 
before,  and  declined  saying  anjrthing.  I  said.  Then  Usher 
has  something  to  say.  Fisher  put  his  hand  into  his  pocket, 
and  ^-as  about  to  address  defendant,  who  refused  to  hear 
him.  The  defendant  retired,  and  closed  the  door  of  his  re- 
sidence. I  went  again,  on  the  2nd  of  August,  with  Fisher, 
Haidman,  and  a  solicitor.  Whitehead,  saw  ddendant. 
Whitehead  said  we  ^~ere  come  about  a  marriage ;  wish- 
ful that  arrangement  could  be  made  by  which  parties 
could  be  married  on  a  certificate.  Fisher  produced  it. 
Defouviant  said  he  supposed  it  m-as  aU  r%ht  accoriing  to 
law.  Fisher  desired  him  to  fix  a  time  for  marriage  on  or 
bi^fofv  the  Uih  of  .\ugust,  Hardman  made  a  similar  de- 
nuiKl.     Defendant  said,  TU  marry  him  when  he,  Fisher, 
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Jaiibs* 


has  expressed  a  desire  to  be  confirmed ;  the  party  made  no        1850. 
reply.     They  then  repeated  the  demand/    Defendant  said,        Rbo.  v. 
I  have  given  you  my  answer.     It  was  after  9  p.  m.  when 
we  called.' 

'*  No  other  evidence  was  given  to  alter  the  facts  thus 
proved. 

''  It  appears  St.  Thomas's  Church  was  consecrated  in 
1840;  but  the  act  of  consecration  was  not  produced  in 
evidence. 

''  There  was  a  font  in  the  church ;  and  a  burying  ground, 
in  which  interments  had  taken  place,  attached  to  it.  But 
there  was  no  proof  of  marriages  having  been,  or  having 
been  seen  to  be  celebrated  there. 

^'  Mr.  JBlisSy  for  the  defendant,  took  various  objections. 
Ist.  That  if  there  was  a  refusal  to  marry,  and  without 
sufficient  reason,  it  was  not  an  indictable  offence,  but  an 
offence  against  ecclesiastical  law  only.  2nd.  That  the  re- 
fusal, on  the  ground  that  Fisher,  one  of  the  parties,  had 
not  been  confirmed,  which  was  the  fact,  was  justifiable. 
3rd.  That  there  were  other  reasons,  apparent  on  the  facts 
proved,  justifying  such  refusal ;  and  that  the  defendant, 
even  though  he  had  refused  on  one  ground  only,  had  full 
right  to  avail  himself  of  those  objections  also.  4th.  That 
there  was  not  a  sufficient  demand  and  tender  of  themselves 
to  be  married  by  the  parties ;  no  readiness  to  be  married 
sufficiently  proved,  nor  any  consent  of  parents  signified  to 
the  defendant ;  both  parties  being,  as  was  the  fact,  minors. 
5th.  That  a  refusal  on  the  2nd  of  August  was  not  sufficient, 
the  certificate  enabling  the  parties  to  be  married  up  to  the 
1 4th  August.  6th.  That  there  was  no  proof  of  St.  Thomas's 
being  a  church  where  marriages  were  celebrated. 

^*  He  made  also  various  other  objections  to  the  indictment 
and  to  the  proof  given. 

''  I  directed,  as  there  was  no  dispute  about  the  facts,  a 
verdict  for  the  Crown,  in  order  that  the  points  of  law 
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1850.       might  be  raised;  and  respited  the  judgment  to  the  next 
rbo.  v.       Assizes.'' 

Jambs. 

JBlisSy  Q.  C.  (a),  (with  him  Baddeley^)  appeared  on  the 
part  of  the  defendant.  He  would  first  call  attention  to  the 
reasons  for  refusing  to  perform  the  marriage  rite  in  this  case. 
The  defendant  was  justified  in  his  refusal,  because  there 
was  a  hiwful  impediment  which  had  been  aUeged  as  a  rear 
son,  and  it  was  a  sufficient  reason.  The  defendant's  answer 
to  the  appUcation  of  the  party  to  perform  the  marriage 
ceremony  was,  '^  I  am  ready  to  marry  you  when  you  are  de- 
sirous of  being  confirmed.'*  The  objection  was,  that  the  party 
had  not  been  confirmed,  nor  would  he  express  any  desire 
to  be  confijrmed.  That  confirmation  was  necessary  to  the 
«^u^  of  U»  n»rH.g,  «r.«,.,  rS^^  ^ 
the  rubric,  the  canons,  and  the  opinions  of  most  celebrated 
divines.  There  was,  in  all  cases,  an  inherent  right  in  the 
minister  to  abstain  from  performing  the  ceremony  until  the 
parties  were  in  a  fit  state  to  receive  the  rite.  The  formu- 
laries of  the  liturgy  require  in  the  parties  a  degree  of  fitness, 
and  that  they  be  in  a  certain  state  of  grace ;  for,  although 
the  marriage  ceremony  is  no  longer  considered  a  sacra- 
ment, it  is  something  more  than  a  mere  legal  contract :  it 
is  a  ceremony  in  which  no  persons  can  participate  uuless 
they  bear  with  them  a  degree  of  faith  and  Christian  in- 
struction adequate  to  the  religious  character  of  the  cere- 
mony about  to  be  performed.  At  the  end  of  the  Solemni- 
zation of  Marriage  is  the  rubric,  **  It  is  convenient  that 
the  new  married  persons  should  receive  the  Holy  Com- 
munion at  the  time  of  their  marriage,  or  at  the  first  oppor- 

(a)  Although  the  decision,  in  this  case,  left  untouched  the  principal  point, 
namely,  whether,  supposing  all  formalities  to  have  been  properly  observed, 
the  clergyman  was  justified  in  a  refusal ;  the  points  raised  by  Mr.  Bliss  are 
in  themselves  so  important,  and,  in  the  present  temper  of  society,  the  question 
is  so  likely  to  occur  again,  that  it  has  been  thought  advisable  to  give  the 
general  argument. 
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tunity  after  their  marriage.^  And  at  the  end  of  the  Con-  1850. 
finnation,  "  There  shall  none  be  admitted  to  the  Holy  RkqTv. 
Communion  until  such  time  as  he  be  confirmed,  or  be  James. 
ready  and  desirous  of  being  confirmed.^  Coupling  these 
together,  they  seem  to  imply  that  the  newly  married  per- 
sons should  be  confirmed,  or  should  be  ready  and  anxious 
to  be  confirmed.  If  they  are  to  receive  the  communion  at 
the  first  opportunity  after  their  marriage,  it  is  necessary  tJiat 
when  they  come  to  be  married  they  should  come  prepared 
to  receive  the  communion.  The  words,  *'  it  is  convenient,^ 
seem  to  imply  that  it  must  be  done  at  one  or  the  other  of 
these  two  occasions.  [Wilde^  C.  J. — What  eflect  has  it 
upon  the  estate  of  marriage,  if  it  is  not  done  f]  The  ques- 
tion is,  how  far  **  convenient"  implies  an  obligation,  [il/- 
derson^  B. — According  to  your  doctrine,  dissenters  cannot 
be  married  by  the  Church.]  It  may  be  that  they  may  b^ 
married  by  other  means.  [  Wilde,  C.  J. — They  could  not 
be  before  the  late  Act.]  He  might  contend  that  '*  con- 
venient" gave  the  option  to  the  minister  to  perform  the 
ceremony  or  not.  The  law  having  provided  other  means 
of  matrimony  was  a  reason  why  the  church  might  insist 
upon  its  discipline,  and  leave  others  who  were  not  disposed 
to  conform  to  the  authority  of  the  church  to  pursue 
another  course.  The  Court  would  be  aware  that  the  rubric 
was  altered  in  the  time  of  Edward  the  Sixth  (a),  and  in 
the  reign  of  Charles  the  Second  (b) ;  in  the  years  1548, 
1552,  and  1660.  It  was  by  the  rubric  of  1548  and  1552, 
imperative  that  the  conununion  should  be  received  by 
those  who  came  to  be  married  (c).  The  communion  was 
by  the  rubric  of  1552  a  part  of  the  marriage  service. 
[Platty  B. — When  are  the  parties  married,  before  or  after 


(a)  2  &  3  Ed.  VI.  c  1 ;  and  see  2  &  3  Ed.  VI.  c.  21. 

(b)  12  Car.  II.  c.  33. 

(c)  He  here  referred  to  the  Liturgy  of  1548,  called  "  th^  first  book,*'  and 
also  that  of  1552. 
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1850.  the  communion?]  The  communion  service  follows  the 
rbo.  „.  vows.  He  apprehended  it  could  not  be  denied,  that  until 
Jamis.  after  the  alteration  of  the  rubric  it  was  imperative  to  take 
the  communion,  and  the  question  was,  whether  altering  the 
liturgy  dispensed  with  the  degree  of  fitness  which  was  re- 
quisite to  its  being  received.  The  one  rubric  saying  that  it 
must  be  done,  and  the  other  that  ^'  it  is  convenient  to  be 
done,"*^  amounts  to  the  same  thing :  whether  ^^  it  must  be 
done  ^  or  ^^  it  is  convenient  that  it  should  be  done,"^  it  is 
implied  that  the  parties  must  be  fit  for  it.  [Alderson,  B. — 
You  admit  that  it  may  be  received  afterwards ;  unless  they 
have  the  power  of  prophecy,  they  cannot  tell  that  they  will 
not  be  fit  to-morrow.]  He  then  referred  to  the  canons  of 
1603,  which  were  instituted  when  the  communion  was  impe- 
ratively necessary  to  the  marriage  service.  The  68th  canon 
provides  a  punishment  on  refusal  to  bury  or  to  christen ; 
the  60th  canon  relates  to  confirmation ;  the  26th  and  27th 
canons  provide  that  oflenders  and  schismatics  be  repulsed 
from  communion  :  but  there  is  no  canon  which  provides  any 
penalty  for  refusing  the  rite  of  marriage,  because  the 
rubric  gives  the  clergyman  the  power  to  decide  whether 
there  is  any  lawful  impediment :  it  gives  him  a  general 
authority.  There  were  many  authorities  in  the  church  who 
had  adopted  those  views  since  the  last  alteration  of  the 
rubric.  He  referred  to  "  Notes  on  the  Common  Prayer  "(a) ; 
Com.  de  imped,  matri.  (b)  ;  Hooker,  (c)  ;  Discourse  on 
Confirmation,  by  Jeremy  Taylor  (d)  ;  Cardwell's  History 
of  Conferences  (c)  ;  Bishop  Wilson's  Works  (/) ;  he  also 
referred  to  Dr.  Hookas  Works  (g)  ;  Archbishops  Sharpe  (A) 

(a)  By  Overall,  Coasins,  and  Andrews.     He  read  from  Nichols's  Com- 
mentary on  Common  Prayer,  additional  notes,  p.  60. 

(b)  P.  61. 

(c)  Vol.  2,  p.  433.     Hooker  wrote  before  the  alteration  of  the  Liturgy, 
when  confirmation  was  necessary. 

(d)  Vol.  T.p.  666.  By  Eden,  **  Discourse  on  Confirmation/' 

(e)  Pp.  331—354  ;  answer  given,  p.  360.  (/)  Vol.  i.  p.  25. 
(g)  P.  604.                           (A)  P.  9.     a.d.  J 700. 
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and  Grindall  (a).     [Piatt,  B. — Is  it  necessary  to  experience        1850. 
the  desire  to  be  confirmed  before  marriage  I  it  may  come        Rbo.  v. 
upon  him  afterwards.]     He  apprehended  the  fitness  must       Jambs. 
precede  the  rite ;  how  was  it  before  the  stat.  26  Geo.  IL 
c.  33,  by  which  all  parties  were  required  to  be  married  in 
the  church  ?     That  statute  (which  may  have  affected  the 
rubric  as  previously  in  force)  having  been  repealed,  the  old 
law  of  the  church  was  revived  in  its  fullest  force.     The  stat. 
6  &  7  Will.  IV .  c.  85  {b)  (under  which  the  indictment  is 
framed),  however^  alters  the  rubric  so  far  as  the  publication 
of  bans  is  concerned,  and  so  far  only.     Part  of  the  argu- 
ment against  the  defendant  derives  force  from  the  infre- 
quency  of  the  administration  of  the  communion. 

Another  lawful  impediment  was  that  the  parties  were  at 
the  time  living  in  a  state  of  concubinage,  that  they  were  both 
in  a  state  of  impenitence  and  sin,  Lapsley  v.  Chiersan  (c). 
[Wildey  C.  J. — What  could  be  a  more  decisive  proof  of 
repentance  than  coming  to  be  married?  Alderson^  B. — 
Previous  cohabitation  is  not  stated  as  an  impediment  to 
marriage  :  that  point  however  is  not  reserved  in  the  case.] 

The  next  objection  was,  that  the  parties  were  not  of  age, 
and  there  was  no  evidence  of  the  consent  of  parents.  The 
62nd  and  the  100th  canons  of  1603  expressly  forbid  the 
clergy  to  marry  minors  without  the  consent  of  the  parents. 
[Alderson,  B. — Giving  notice  at  registrar's  office  is  equiva- 
lent to  a  publication  of  bans.  The  minister  should  marry 
if  the  bans  are  published.]  Council  1322,  (Reynolds,) 
Johnson'^s  Can.  Law.  1347. 

The  next  point  was,  that  the  minister  was  to  be  the  judge 
whether  there  was  any  impediment  to  the  performance  of  the 
ceremony,  and  here  he  had  adjudged  that  an  impediment 
existed.  [Alderson,  B. — You  say  that  if  he  exercises  his 
judgment  bona  fide  it  is  not  a  matter  on  which  he  can  be 
indicted.] 

(a)  P.  11.    A.  D.  1571.        (»)  Sec.  1.  (e)  1  CL  &  Fin.  N.  S.  498. 


Jamks. 
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1850.  The  next  point  was  that  the  facts  of  this  case  did  not 

rbo.  ».  disclose  any  offence  within  the  statute.  There  was  not  a 
sufficient  tender  of  the  parties  to  be  married ;  the  woman 
was  certainly  present  upon  the  last  occasion^  but  that  was 
at  nine  o'clock  in  the  evenings  whereas  it  was  the  duty  of  the 
parties  to  have  presented  themselves  at  a  time  when  they 
could  have  been  married,  7  Will.  IV.  &  1  Vict.  c.  22,  s.  36. 
The  offence  is,  not  refusing  to  solemnize  a  marriage  when- 
ever the  parties  may  present  themselves ;  it  is,  not  solemnise 
ing  the  marriage  after  the  notice  and  certificate,  in  like 
manner  as  after  the  due  publication  of  bans ;  that  is,  in  the 
ordinary  course  and  during  canonical  hours.  If  this  is  any 
offence  at  all,  it  is  purely  an  ecclesiastical  offence ;  but  it  is 
at  the  most  only  expressing  an  intention  of  breaking  the  law. 
That  might  have  been  removed  before  the  14th  August, 
or  the  party  might  not  have  called  upon  the  defendant  to 
perform  the  ceremony  at  the  time.  Supposing  that  they 
had  a  right  to  be  married  whenever  they  presented  them- 
selves in  canonical  hours,  or  whatever  else  the  clergyman 
was  bound  to  do,  he  was  not  bound  to  make  any  previous 
arrangement.  [Patteson^  J. — It  may  be  a  question  whether 
his  refusal  altogether  did  not  render  any  further  applica- 
tion unnecessary.]  Phillpotts  v.  Evans  (a)  ;  Ripley  v. 
JtPClure,  (b).  There  can  be  no  refusal  until  there  has  been 
a  performance  of  the  condition  precedent ;  until  then  the 
duty  does  not  arise,  the  words  of  the  statute  are  '^not 
marrying,^'  not  '^  refusing.^  This  was  not  an  absolute  re- 
fusal to  marry,  only  a  conditional  one. 

Another  objection  was,  that  there  was  a  variance  at  the 
trial,  upon  the  notice ;  the  notice  was  improperly  described. 
Another  objection,  that  there  was  no  statement  that  the 
church  was  within  the  Leigh  Union. 

There  was  no  proof  that  the  chapel  was  licensed,  nor  that 

(a)  5  M.  &  W.  475.     See  S,  C,  affirmed,  19  L.  J.,  195,  Ex. 
{b)  18  L.  J.,  419,  Ex. 


Jambs. 
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the  parties  lived  within  the  district  of  the  chapel.  If  the  1850. 
chapel  was  not  licensed  for  the  celebration  of  marriages,  no  Rbg.  v. 
offence  had  been  committed.  Stats.  6  &  7  Will.  IV.  c.  85,  as. 
26,  39,  and  7  Will.  IV.  &  1  Vict.  c.  22,  ss.  88,  84  (a). 
The  only  evidence  was,  that  marriages  had  taken  place  in  the 
church.  That  was  not  enough,  because  they  might  have  been 
solemnized  under  special  licences ;  a  presumption  may  have 
arisen  that  marriages  had  been  celebrated  there,  but  that  was 
not  stronger  than  the  presumption  of  the  innocence  of  the 
defendant.  It  was  necessary  to  have  produced  the  bishop's 
licence :  it  was  also  necessary  that  one  of  the  parties  should 
have  lived  within  the  district  (b).  The  district  alluded  to 
in  the  case  is  the  district  of  the  union,  and  not  of  the  chapel. 
[Alderson^  B. — The  union  includes  the  whole  parish.] 

He  had  to  submit  that  this  was  not  an  indictable  offence : 
in  the  statute  there  were  no  words  expressly  making  this 
an  indictable  offence.  7  Will.  IV.  &  1  Vict.  c.  22,  s.  86. 
The  act  of  marriage  is  a  private  right,  and  the  Act  com- 
plained of  is  not  one  that  concerns  the  public.  Davis  v. 
Black  (c)  was  a  case  where  a  party  brought  an  action 
against  a  clergyman  for  reiiising  to  marry,  and  although 
the  case  went  off  on  another  point,  the  Court  expressed 
great  doubts  whether  such  an  action  could  be  maintained ; 
but,  allowing  that  an  action  might  be  maintained,  it  did  not 
follow  that  an  indictment  would  lie ;  the  presumption  would 
be  the  contrary,  for  if  the  party  had  a  private  remedy  it 
would  go  to  show  that  it  was  not  a  public  grievance.  Rex  v. 
Richards  (d).  [Alderson^  B. — The  difference  between  this 
case  and  that  of  a  public  right,  is  that  a  public  right  con- 
cerns everybody,  this  only  the  particular  individual.  Here 
the  refusal  applied  to  the  individual  only,  the  trial  of  the  right 

(a)  See  Taunton  y.  Wybom,  2  Camp.  297 ;  Rex  y.  Norif^field,  2  Dong. 
659  ;  Rodwell  v.  Ridgt,  1  C.  &  P.  220  ;  Gregwry  y.  3V^,  6  C.  &  P.  271 ; 
Gulbmi  Y.  Laborie,  .5  T.  R.  244. 

(*)  7  Wm.  IV.  8l  1  Vict.  c.  22,  s.  34. 

(c)  1  Q.  B.  900  ;  S,  C.  1  G.  &  D.  432.  {d)  8  T.  R.  634. 


314 


CASES   IN   THE  COURT   OF   CRIMINAL   APPEAL. 


1850.        as  to  one  does  not  aifect  others.     Paiieson^  J.,  referred  to 


Rbo.  v.  Rex  V.  Prin  (a).  Coleridge^  J.,  to  JReg.  v.  Nott  (b)  ;] 
^*'**'  Rex  V.  Pawlyn  (c),  and  cases  cited  in  Bac.  Abr.  (rf) ;  Green 
V.  Buccle-churches  (e) ;  Crawther's  ease  (f)  ;  Rex  v.  Ledg- 
ingham(g).  \_Alderson^  B. — ^Does  the  statute  here  com- 
mand him  to  do  it.]  He  thought  not.  There  were  words 
in  the  statute  which  showed  that  there  was  no  intention  to 
give  a  remedy  in  the  temporal  Courts :  **  he  shall  solemnize 
marriage  after  such  notice  and  certificate  as  aforesaid,  in 
like  manner  as  after  the  publication  of  bans.**^  [Aldereonj  B. 
— That  may  make  it  a  matter  for  the  judgment  of  the  Eccle- 
siastical Court.]  Coupling  that  with  the  former  declaration 
that  ^Hhe  rubric  shall  be  observed,^  he  thought  it  was 
clear  that  it  was  a  matter  for  ecclesiastical  jurisdiction 
only.  Co.  Litt.  (A).  ^^And  here  is  implied  a  maxim  of 
the  common  law,  that  where  the  right  is  spiritual  and  the 
remedy  thereof  only  by  the  ecclesiastical  law,  the  conusance 
thereof  doth  appertain  to  the  Ecclesiastical  Court.^  Again 
(i),  ^*  another  maxim  of  the  law,  that  where  the  statute  or 
common  law  giveth  remedy  in  faro  sectdari^  (whether  the 
matter  be  temporal  or  spiritual,)  the  conusance  of  that  cause 
belongeth  to  the  king's  Temporal  Courts  only ;  unless  the 
jurisdiction  of  the  Ecclesiastical  Court  be  saved  or  allowed 
by  the  same  statute  to  proceed  according  to  the  ecclesias- 
tical laws."  He  apprehended  this  statute  gave  no  remedy 
in  foro  seculari  whatever.  The  Act  of  Uniformity  (k)  and 
all  the  other  statutes  (/)  re-enact  the  rubric.     There  were 


(a)  11  Ad.  &  E.  727.  (b)  4  Q,  B.  768. 

(e)  2  Sid.  208.  (d)  **  Indictment  **  (E). 

(#)  1  Leon.  323.  (/)  Cro.  Eliz.  655. 

(^)  1  Mod.  71 ;  lb.  288.  (A)  96,  a. 

(i)  Co.  Litt.  96,  b. 

(k)  2  &  3  Ed.  VL  c.  1,  perpetuated  by  5  Anne,  c.  5. 

(l)  See  2  &  3  Ed.  VI.  c.  21 ;  13  Car.  II.  c.  23 ;  6  &  7  Will.  III.  c.  6 ; 
7  &  8  Will.  III.  c.  35  ;  9  &  10  Will.  III.  c.  35  ;  4  Anne,  c.  12  ;  10  Anne, 
<:.  19  ;  6  Geo.  IL  c.  33 ;  4  Geo.  TV.  c.  76. 


TRINITY    TERM,    XHI.   VICT.  315 

many  cases  upon  this   point :  Lionel   Copley's  case  (a)  ;        1 850. 
Middleton  v.  Croft  (6) ;   Clerk  v.  Aldrich  (c) ;  Nicholson  v.       reqTv. 
Squire  (d) ;  Wenmouth  v.  Collins  (e).    These  were  all  autho-       J^*"** 
rities  to  show  that  unless  the  statute  gives  an  authority  to 
the  temporal  Courts,  the  authority  of  the  EScclesiastical 
Courts  is  not  taken  away.    There  is  no  precedent  in  the 
law,  of  not  marrying  upon  publication  of  banns,  being  a 
temporal  offence. 

The  next  point  was,  there  was  no  averment  on  the  re- 
cord that  the  parties  might  lawfully  marry.  Such  an  aver- 
ment was  necessary.  *'  Where  by  any  law  or  canon  in 
force,  before  the  passing  of  the  said  Act^  it  is  provided  that 
any  marriage  may  be  solemnized  after  publication  of  banns.'*' 
Stat.  7  Will.  IV.  &  1  Vict.  c.  22,  s.  36.  [AUerson,  B.— 
Consistently  with  this  case,  they  might  have  been  half- 
brother  and  sister  by  different  fathers.] 

Next  objection,  no  averment  that  the  parties  were  ready 
and  willing  and  in  a  condition  to  marry  on  the  I4th,  or  at 
any  time  when  they  required  to  be  nuuried,  Davis  v. 
Black  (/).  [Wilde^  C.  J. — And  no  averment  that  they 
continued  ready  and  willing.]     No. 

Another  point  was,  that  there  was  no  averment  on  the 
record  that  the  church  was  withm  the  registrar's  district. 
The  registrar  has  no  power  to  issue  a  certificate  for  nuuv 
riage  out  of  his  district,  Ex  parte  Brady  (g). 

Again,  there  was  no  averment  that  the  church  was  one 
in  which  marriages  could  be  solemnized.     It  is,  by  stat.  6 


(a)  Hard.  R.  406.  (»)  2  Stn.  1056. 

(e)  2  Wils.  78.  {d)  16  Vet.  jvin.  259  «. 

(e)  2  Ld.  Raym.  850 ;  see  alto  Bex  y.  Coleridge,  2  B.  &  A.  806 ;  7W- 
tmareh  y.  Chafmam,  1  D.  &  L.  732,  mode  of  barying  dead  ;  Rex  w,  8t,  Peier^e^ 
5  T.  R.  364,  making  charch  rates ;  B^mea  y.  Shore,  8  Q.  B.  640,  irrega- 
larities  in  performance  of  senrioe ;  Bx  pxrte  WUUmme,  4  B.  &  C.  313;  WUeam 
Y.  Oreaveif  I  Borr.  241,  brawling  in  cbnreb ;  SearU  y.  WiUiame,  Hob.  290; 
4  Inst,  c  64  ;  Com.  Dig.  '*  Prohibition." 

(/)  1  Q.  B.  900  I  1  O.  &  D.  432,  8.  C.  {g)  8  Dovr.  3.32. 

VOL.   I.  Z 
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1860.       &  7  Will.  IV.  c.  85,  8.  39,  made  a  felony  to  marry  in  any 

rbo.  r.       other  than  a  licensed  church. 

Jambs.  There  was  no  averment  that  the  notice  stated  that  the 

church  was  in  the  district.  [Patteson,  J. — It  is  a  little 
ambiguous;  *^bemg  in  the  district,*^  may  have  been  in- 
tended as  an  averment  that  it  was  in  the  district.]  That 
would  not  do  for  a  finding  of  the  jury. 

It  was  not  shown  in  the  indictment  that  the  defendant 
was  in  holy  orders  of  the  Church  of  England,  or  a  person 
who  could  solemnize  marriage.  It  merely  says  that  he  was 
a  minister  of  the  church ;  that  might  have  been  of  a  Catho- 
lic or  Presbyterian  chapel.  [Coleridgey  J. — He  is  called 
**  derk.^]  That  applies  equally  to  the  minister  of  a  Roman 
Catholic  chapel ;  besides,  it  applies  to  his  condition  at  the 
time  of  the  indictment,  and  not  at  the  time  of  the  offence 
said  to  have  been  committed.  For  these  reasons  he 
thought  the  indictment  could  not  be  supported. 

Crompton  (with  him  the  Attorney- Oeneral  and  Knowles, 
Q.  C),  in  support  of  the  conviction. — This  was  a  criminal 
offence  as  being  a  disobedience  and  contempt  of  the  Statute. 
The  crime  is,  that  on  the  2nd  of  August  he  refused,  be- 
cause at  that  time  he  was  required  to  take  the  proper 
steps  and  make  an  appointment,  which  he  was  bound  to 
make  within  the  rubric.  If  he  says  he  will  not  do  it  at  the 
time,  the  parties  could  take  no  other  course ;  they  could 
not  go  and  make  a  demand  in  the  parish  church,  creating 
a  disturbance ;  when  were  they  to  go  to  the  church !  there 
was  no  reason  for  any  particular  day  or  time.  [AldersoUy 
B. — How  do  you  get  over  the  objection  that  there  was 
no  sufficient  tender  ?]  The  fidlacy  arose  from  considering 
this  in  the  same  way  as  a  tender  of  money  (a). 

(a)  QromptonhtA  argaed  thus  far,  when  the  Atiamep'Oemeral,  who  had 
been  a  thort  time  abaent,  returned  into  Coart,and  aaid  that  the  great  point  which 
it  waa  desired  that  the  Court  thould  oonaider,  wai  whether  the  clergyman  had 
a  right  to  refnae.     He  felt  he  had  no  right  to  aak  the  Court  to  enter  into  a 
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Wilde,  C.  J. — It  appears  to  me  that  this  case  has  failed        1850 
upon  its  merits.     He  was  not  called  upon  to  perform  the        Rko.  v, 
service  at  a  time  when  it  could  have  been  performed.  ^*"*' 

Alderson,  B. — It  is  perfectly  clear  there  was  no  suffi- 
cient tender ;  and  I  cannot  get  over  the  want  of  an  aver- 
ment, that  these  were  parties  who  might  have  been  legally 
married. 

Patteson,  J.y  Coleridge,  J.,  Platt,  B.,  concurred. 

tpecalative  question »  which  it  wm  not  necessary  for  the  Court  to  decide. 
[  Wild€f  C.  J. — We  must  direct  our  attention  to  those  points  submitted  to  us, 
and  which  it  becomes  necessary  for  us  to  decide.] 
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The  Queen  against  William  Case. 

ASSAULT.— DIRECTION  TO  JURY. 

**  William  Case  was  tried  before  me,  at  the  last  April 
Quarter  Sessions  for  the  Borough  of  Dover,  for  an  assault 
upon  Mary  Impett. 

^^  The  defendant  was  a  medical  practitioner,  and  Mary 
Impett,  who  was  fourteen  years  old,  was  placed  under  his 
professional  care  by  her  parents,  in  consequence  of  illness 
arising  from  suppressed  menstruation.  The  defendant  gave 
her  medicines,  and  on  the  occasion  of  her  going  to  his 
house  and  informing  him  she  was  no  better,  he  observed, 
^,.     .         *  Then  I  must  try  further  means  >vith  you.^    He  then  took 

oonnding  m  "^    ,  ... 

him,  she  offered  hold  of  her  and  laid  her  down  in  his  surgery,  lifted  up  her 
bat  did  not  '  clothes,  and  had  carnal  connection  with  her;  she  making  no 
hd^*t  h^**  resistance,  believing  (as  she  stated)  that  she  was  submitting 

ma  properly 
oonvicted  of  an  asMolt. 

The  question  of  fnnd  or  no  fraud,  as  the  means  of  obtaining  a  consent  in  such  a  case,  need 
Bot  be  specifically  left  to  the  jury  for  them  to  find  as  a  fact ;  it  is  sufficient  if  the  case  is  so  left 
to  them  that  fraad  in  law,  or  no  fraud,  most  be  assumed  from  their  verdict  upon  the  case  as  left 
to  them. 

It  would  not  be  proper  to  leave  it  to  the  jury  to  say  whether  the  act  was  done  with  a  view  to 
cure  the  girl  of  an  illness  from  which  she  was  suffering ;  because,  such  an  act  could  not  be  so 
justified. 

A  consent  obtained  by  fraud  is  equivalent  to  no  consent. 

On  an  indictment  for  an  assault  the  prisoner  may  be  convicted,  although  upon  the  evidence 
the  offence  should  amount  to  a  rape. 

8fmbl€,  consent  or  no  consent  may  depend  upon  the  age  of  the  party,  regard  being  had  to 
the  probability  of  her  being  deceived  as  to  the  nature  of  the  act. 


1850. 

Saturday, 
June  1.  (a) 

Where  a  medi- 
cal man  had 
connection 
with  a  girl, 
fourteen  years 
of  age,  under 
pretence  that  he 
was  treating 
her  medically ; 
and  the  jury 
found  that  at 
the  time  the 
girl  was  igno- 
rant of  the 
nature  of  the 
act,  and  that, 


(a)  This  case  first  came  before  this  Court  in  Easter  Term  last,  on  Saturday,  April  27,  when 
Home,  for  the  prisoner,  applied  that  the  case  might  be  sent  back  to  the  Recorder  to  amend, 
on  the  ground  that  a  material  fact  was  not  stated ;  and  that  the  case  was  so  stated  that  the 
proper  question  was  not  raised  for  the  consideration  of  the  Court,  even  if  any  question  was  raised 
at  all. 

Lord  Campbell,  C.  J.— Suppose  the  case  to  be  perfect  upon  the  face  of  it,  it  would  lead  Co 
bad  consequences  if  gentlemen  were  to  be  allowed  to  rise  and  say  that  the  case  was  improperly 
stated.  Is  Mr.  Bodkin  [the  Recorder  who  submitted  the  case]  dissatisfied  with  the  statement  ? 
You  had  better  refer  the  matter  to  him.    Let  it  stand  over. 
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to  medical  treatment  for  the  ailment  under  which  she        1850. 


laboured.  reo.  v. 

"  The  defendant's  counsel,  in  his  address  to  the  jury,        ^^"' 
contended  that  the  girl  was  a  consenting  party,  and  there* 
fore  that  the  charge  of  assault  could  not  be  sustained. 

^^  I  told  the  jury  that  the  girl  was  of  an  age  to  consent 
to  a  man  having  carnal  connection  with  her,  and  that  if 
they  thought  she  consented  to  such  connection  with  the 
defendant,  he  ought  to  be  acquitted ;  but  that  if  they  were 
satisfied  she  was  ignorant  of  the  nature  of  the  defendant's 
act,  and  made  no  resistance  solely  from  a  bond  fide  belief 
that  the  defendant  was  (as  he  represented)  treating  her 
medically  with  a  view  to  her  cure,  his  conduct,  in  point  of 
law,  amounted  to  an  assault. 

^'  The  jury  found  the  defendant  guilty ;  and  he  was  sen- 
tenced to  be  imprisoned  for  eighteen  calendar  months  in 
the  borough  gaol,  where  he  now  remains. 

^'  I  have  to  pray  the  judgment  of  my  Lords  and  Barons, 
sitting  in  a  Court  of  Appeal,  whether  my  direction  to  the 
jury  was  correct  in  point  of  law  ? 

"  Wm.  H.  Bodkin, 

"  Recorder  of  Dover. 

"  ApHl,  1850." 

Horney  for  the  prisoner.  IColeridye^  J. — "  Making  no 
resistance^'  cannot  be  carried  further  than  the  mere  nega- 
tive.] He  apprehended  that  it  might  be  taken  to  mean 
assent,  and  where  there  is  a  consent  in  fact  it  is  no  longer 
an  assault.  [Coleridgey  J. — Look  at  the  other  part  of 
the  evidence,  '^  Then  I  must  try  further  means  with  you ;'' 
this  must  have  been  understood  as  medical  means.]  If  the 
act  had  appeared  to  be  the  result  of  fraud  or  of  misconduct, 
on  the  part  of  the  prisoner,  that  is  a  question  which  should 
have  been  left  to  the  jury  and  found  by  them  as  a  fact ;  but 
the  jury  found  no  such  fact ;  and  the  means  employed,  it 
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1850.  would  appear,  had  really  produced  the  required  eifect ;  and 
rbo.  v.  much  as  the  act  itself  was  to  be  reprobated,  this  Court  would 
not  assume  fraud,  although  the  facts  would,  no  doubt,  have 
warranted  the  jury  in  coming  to  that  conclusion.  [Alder- 
sariy  B. — Surely  the  jury  have  found  that  there  was  fraud 
here.]  The  question  was  not  put  to  them,  and  they  did 
not  find  it,  and  we  are  not  now  to  assume  what  they  would 
have  found.  [P2at/,  B. — Do  you  contend  there  may  be 
imposition  and  no  fraud!]  He  did  not  mean  to  contend 
that ;  but  the  question  here  really  was  whether  there  had 
been  a  consent  in  fact,  because  if  there  had  been,  and  it  had 
not  been  brought  about  by  fraud,  the  prisoner  was  entitled 
to  an  acquittal  on  this  indictment.  [Pattesan,  J.  read  the 
direction  of  the  learned  Recorder.  Alder&ojiy  B. — ^^  As  he 
represented,^  must  mean  **  falsely  represented.^  If  you  con- 
cede that  position  you  cannot  argue  this  case ;  fraud  being 
assumed,  I  think  you  are  out  of  Court.]  He  referred  to 
Reg.  V.  Read  (a),  and  said  that  the  definition  of  assent  was 
well  put  in  a  note  to  that  case :  he  also  referred  to  Reg.  v. 
Martin  (&),  Reg.  v.  Banks  (c),  Reg.  v.  Meredith  {d).  It 
is  a  well-established  rule  that  children  may  give  an  assent, 
and  thereby  prevent  the  fact  from  amounting  to  an  assault. 
It  might  be  said  that  this  was  no  consent,  but  it  was  a 
consent ;  in  fact  an  idiot  might  consent,  Reg.  v.  Ryan  (e), 

(a)  1  Den.  Cr.  Ca.  377 ;  and  see  S.  C.  infra,  p.  52 ;  18  L.  J.,  M.  C.  88  ; 
and  13  Jar.  68. 

iP)  2  M.  C.  C.  123 ;  9  C.  &  P.  213,  S.  C.  (c>  8  C.  &  P.  574. 

(rf)  8  C.  &  P.  589. 

(p)  2  Cox,  Cr.  Ca.  115 ;  and  see  per  Alderson,  B.,  in  Reg,  y.  Readf  supra, 
p.  54.  In  the  endeavour  to  ascertain  whether  an  idiot  did  or  did  not  consent, 
there  heing  no  direct  evidence,  the  only  possible  course  is  to  leave  it  to  the 
jury  as  a  probability  arising  from  her  general  oondnct :  this  course  was 
pursued  in  Reg,  v.  Ryant  which  was  an  indictment  for  a  rape  upon  an  idiot ; 
one  so  completely  an  idiot,  that  when  asked  questions  in  the  witness  box, 
(according  to  the  report,)  was  evidently  unoonsdoui  of  their  purport,  and  not 
in  a  condition  to  understand  right  from  wrong.  In  that  case.  Plait,  B.,  asked 
the  girl's  father  as  to  her  general  habits  and  character,  with  the  view  of 
eliciting  the  probability  qfher  having  been  a  consenting  party.     Her  father 


TUNITY   TBRM,   XUI.  VICT.  821 

and  80  may  a  child  of  tender  years.     IPlait,  B. — The  pro-        1 850. 
eecutrix  did  not  consent  to  a  pollution  of  her  body.]        luo. «. 


Jtated  h«r  general  habits  to  have  been  those  of  deoencj  and  propriety,  and  fai 
gamming  ap,  his  Lordship  said — ^"The  qaestion  is,  did  the  oonneetlon  take 
plaee  with  her  consent  ?  It  seems  that  she  was  incapable  of  judging,  and  it 
is  important  to  consider  whether  a  young  person  in  snch  a  state  of  inc^iadtj 
was  likely  to  consent  to  the  embraces  of  this  man ;  becanse  if  her  habits,  how« 
erer  irresponsible  she  might  be,  were  loose  and  indecent,  there  might  be  a 
probability  of  snch  consent  being  gi^en,  and  a  jury  might  not  think  it  safe  to 
conclude  that  she  was  not  a  willing  party.  But  here  the  presumption  Is  tbak 
the  young  womaik  would  not  have  consented ;  and  if  she  was  in  a  state  of  un- 
consciousness at  the  time  the  connection  took  plaee,  whether  it  was  produoed 
by  any  act  of  tlie  prisoner  or  by  any  act  of  her  own,  any  one  having  connec- 
tion with  her  would  be  guilty  of  a  rape.  If  you  belie?e  that  she  was  in  a 
state  of  unconsciousness,  the  law  presumes  that  the  connection  took  place 
without  her  consent,  and  the  prisoner  is  guilty  of  the  crime  charged."  The 
prisoner  was  found  guilty. 

We  have,  as  a  fact  to  start  with,  an  idht,  unconscious  of  the  meaning  of 
questions  put  to  her,  not  in  a  condition  to  understand  right  from  wrong,  and 
incapable  of  exercising  any  judgment,  and  the  jury  are  celled  upon  to  gi?e  a 
direction  and  a  character  to  her  mind.  There  are  different  degrees  of  idiocy,  but 
the  principle  here  asserted  is  general* — "  that  an  idioi  may  consent."  Who  it 
an  idiot  ?  **  An  idiot,  or  natural  fool,  is  one  that  hath  no  understanding  from 
Ilia  nativity,  and  therefore  is  by  law  presumed  never  likely  to  attain  any," 
(Fits.  b.  1,  c.  11,  s.  10).  '*  He  who  from  his  nativity  is  by  a  perpetual  infir- 
mity non  compos  mentii,**  (Co.  Litt.  247  a),  **  One  ttiie  mmii,  without  his 
mind  or  discretion,"  (lb).  **  He  who  shall  be  said  to  be  an  idiot  from  his 
birth,  is  such  a  person  who  cannot  account  or  number  20  pence,  nor  can  tell 
who  was  his  fither  or  mother,  nor  how  old  he  is,  &c.  So,  as  it  may  ^pear, 
he  hath  no  understanding  of  reason  what  shall  be  for  his  profit  or  what  (br 
his  loss.  But  if  he  hath  any  understanding,  that  he  know  and  understend 
his  letters,  and  read  by  teaching  or  information  of  another  man,  then  it 
seemeth  be  is  not  a  natural  idiot,"  (Fite.  N.  B.  233).t  "  A  man  is  not  an 
idiot  if  he  hath  a  glimmermg  of  reason,  so  that  he  csn  tell  his  psrenU,  his 
age,  or  the  like  common  matters,"  (Jac.  Law  Die. ''  Idiot"). 

These  are  some  of  the  many  legal  definitions  of  an  idiot,  with  which  me- 

*  See  per  Alderson,  B.,  in  Reg,  v.  Rtad,  sup.  p.  54. 

t  Lord  Hale,  1  P.  G.  o.  4,  p.  29,  adopto  Fits,  but  adds,  "  These  though  they 
may  be  evidences,  yet  they  are  too  narrow  and  conclude  not  always;  for 
idioey  or  not  is  a  question  of  fact  triable  by  jury,  and  sometimes  by  inspeo- 
tion/'  and  sec  Dyer,  25 ;  Moore,  4,  pi.  11 ;  Bro.  "  Idiote,"  Lord  Hale^  p.  84,  says 
also, "  A  man  that  is  twrdtm  et  tMitut  a  nativitate  is,  in  presumption  of  law,  an 
idiot/'  &c.  Such  a  presumption  could,  however,  scarcely  exist  at  the  present 
day  in  the  mind  of  any  one  who  was  at  all  acquainted  with  our  Deaf  and  Dumb 
Asylums. 


Cask. 
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1850.        Perhaps  not ;  but  that  obeervation  equally  applied  to  the 
Rbo.  v.       case  of  Reg.  v.  Steady  where  it  was  held  that  the  child 

Came. 

died  writen  generally  agree,  except  thai  they  insist  on  Tarioos  degrees  of 
idiooj  ma  of  Innacj.  Goy,  in  bis  For.  Med.  220,  after  a  general  description 
of  idiots,  obsenres  of  them,  that  "Sensation  is  not  followed  by  perceptioB  ; 
their  attention  cannot  be  ronsedy  and  they  are  therefore  incapable  of  instrac- 
tioa ;  thflj  shew  soaroely  a  traoe  of  memory,  judgment,  or  imagination,  and  Aeet 
tpm  Urn  kuHmet  tkm  ik§  krmtea,*'  And  then,  again,  *'  Some  idioU  display 
slight  glimpses  of  inteliiynce :  their  attention  can  be  roused  by  strong  im- 
pression on  the  senses :  they  h)ok  et  certain  objects,  go  for  their  food  and 
take  it,  and  recognise  those  who  take  care  of  them,  indicate  the  objects  of 
their  derirse  by  crief  and  gestores,  manifest  pleasure  and  pain,  but  are  help« 
less,  require  to  be  dressed  and  undressed,  put  to  bed,  and  placed  where  they 
are  to  remain.  Others  can  move  from  place  to  place,  go  through  a  routine 
of  moToments,  laugh  mechanicaUy,  utter  inarticulate  sounds,  as  if  for  amuse- 
ment, hum  some  simple  airs,  become  attached  to  particular  plsces  and 
persons :  they  are,  howerer,  deficient  in  powers  of  thought  and  attention, 
and  when  left  to  themsel?es  are  careless,  slothful,  filthy,  lasy,  and  timid.  At 
the  period  of  puberty  they  display  their  sexual  passion  by  offensive  ges- 
tures and  habits,  are  subject  to  a/faci(«  c^/'iiympAofiMmta,  or  satyriasis,  and/e 
/U9  qf  vMenee ;  or  they  grow  dejected,  and  sink  under  a  gradual  decay  of 
health,  (Guy's  For.  Med.  222,  where  see  further  description). 

Taking  into  account  the  natural  prejudice  which  arises  against  any  man 
who  is  proved  to  have  had  connection  with  such  an  unfortunate  creature,  and 
the  disposition  to  punish  sudi  a  one,  perhaps  sererely,  it  must  be  confessed 
that  the  odds  are  very  greatly  agaiost  the  prisoner.  A  jury,  composed  of  per- 
sons who,  perhaps,  have  never  before  given  the  slightest  consideration  to  the 
subject,  and  are  at  the  moment  unable  to  attach  to  it  the  importance  it  re- 
quires, are  called  upon  to  decide  upon  the  probability  of  the  content  of  the 
prosecutrix,  which  can  alone  have  bad  its  origin  in  a  mind,  have  been  an 
impulse  of  pature,  or  the  consequence  of  an  affection  of  the  generative  pro- 
perties. To  take  her  previous  habits  as  a  test  of  her  conduct  on  a  subsequent 
occasion  is  most  fallacious.*  It  is  adopting  a  test  whereby  to  judge  of  her 
mind  as  influencing  her  oonduct.f  How  can  they  judge  of  that  which  is  not  ? 
But  they  do  judge  :  they  judge  of  the  probability  of  an  idiot's  acts  by  the  im- 
pression, which  their  knowledge  of  buman  nature  in  its  more  perfect  condition, 
has  produced  upon  their  mind.     Would  a  jury,  composed  of  persons  who  had 

*  In  a  case  (rape)  which  occurred  at  Liverpool  Ais.  Mio.  1844,  the  prosecu- 
trix was  a  deaf  and  dumb  woman,  with  scarcely  any  undentanding,  and  Pol- 
lode,  C.  B.,  said,  **  It  may  be  permitted  to  inquire  into  the  life  and  character  of 
the  woman,  to  judge  what  effect  is  to  be  given  to  certain  parts  of  her  con- 
duct." 

t  About  four  years  ago,  a  counsel,  defending  a  prisoner  at  Liverpool  for  bes- 
tiality with  an  ass,  asked  the  jury  whether  they  thought  the  ass  would  have 
submitted  to  Buch  a  degradation. 
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assented,  not  knowing  what  she  was  about.     No  question        1850. 
was  there  raised,  whether  she  knew  the  character  of  the  act.        vlmqTv. 


studied  for  one  week  under  a  medictl  man  weU  vened  in  tbeae  matten  speculate 
upon  such  a  possibilitj,  and  come  to  an  adverse  conclusion?  No  medical  man 
has  erer  attempted  to  explain  the  operation  of  an  idiot's  mind.  Locke,  and 
other  writers  of  the  same  class,  do  not  Tentnre  upon  it ;  and  why  ?  because  it 
is  not.  But  it  may  be  said,  Can  we  not  judge  of  the  probability  of  certain  acts 
in  animals  ?  We  may,  from  their  known  habits  and  instincts,  when  perfect 
and  unimpaired ;  but  who  would  attempt  to  give  a  direction  to  the  instinct  of 
a  mad  dog  beyond  unifersaUy  acknowledged  focts  ?  Again,  who  are  to  testily 
to  these  qualities  ?  Those  who  have  been  always  associated  with  her ;  her 
friends,  whom  she  fears,  and  in  whose  hands  she  has  always  been  a  mere  pas- 
siTC  instrument.  An  idiot  may  probably,  from  many  other  than  moral  influ- 
ences, such  as  fear,  exclusion  from  society,  &c.,  conduct  herself  generally 
with  modesty  and  propriety.  Of  morality  she  knows  nothing,  *'not  knowing 
right  fW>m  wrong."  She  is  possessed,  in  aU  probability,  of  those  feelings 
which  are  the  inheritance  of  aU  liring  creatures;  what  is  ta  check  them  in  the 
absence  of  fear,  &c  ?  She  may  never  before  have  evinced  any  desire  for  sexual 
intercourse ;  a  variety  of  drcumstanoes,  not  excepting  nymphomania,  mav 
have  flred  her  passion  :  she  may  have  played  the  wanton  in  some  phrensled 
moments,  and  have  been  herself  the  party  to  solicit  the  desired  intercomrae. 
Can  the  prosecutrix  herself  be  evidence  of  her  acts  ?  If  she  could,  in  fhot, 
what  guarantee  would  there  be  for  the  truth  of  her  statement  ?  But  she  can- 
not :  that  which  may  have  influenced  her  acts  is  gone,  and  the  poor  creature 
in  the  witness-box  is  again  a  passive  idiot,  forgetful  of  the  past  as  of  a  dream 
never  to  be  remembered."* 

It  is  never  safe  to  convict  a  man  of  a  rape  upon  an  idiot,  fW>m  the  mere 
fact  that  he  has  had  connection  with  her,  and  the  prokabiiity  of  her  non-con- 
sent. It  would  be  better  to  make  it  an  ill^al  offeooo  to  have  conneetiont 
with  an  idiot,  supposing  we  could  mark  the  boundary.^  Let  the  boundary  be 
the  ordinary  capacity  of  a  child  under  ten  years,  in  the  estimation  of  the  jury, 
whose  province  it  always  has  been  to  decide— whether  idiot  or  not  idiot  ? 
(1  Hale's  P.  C.  c.  4,  p.  29 ;  Dyer,  25  ;  Moore,  4,  pi.  11 ;  Bro.  **  Idioto"). 

*  "  A  man  cannot  know  or  remember  what  acts  he  did  when  he  was  of  non- 
sane  memory/'  (1  Hale's  P.  C,  o.  4,  p.  29,  note  (a) ;  and  see  Hale's  P.  C,  p.  86.) 
"  Lanacy  may  be  given  in  evidence  under  a  plea  of  non  est  factum," — {YateBj, 
Brown,  Stra.  1104). 

t  The  connection  is  always  illegitimate,  because  "  an  idiot  cannot  marry  ; 
for  marriage  is  a  civil  contract,  the  bans  of  which  is  coruent,  which  idiots  are 
incapable  of  giving,  and  therefore  of  entering  into  that  or  any  other  contract. 
Such  a  marriage  is  absolutely  void,"  (see  Shelf,  on  Lunatics,  575,  and  oases 
there  cited). 

t  "  Idiocy  may  differ  from  itself  in  strength  by  an  infinity  of  shades ;  few, 
if  any,  distinguishable  by  any  exact  criterion,  or  measurable  by  any  applicable 
scale,"  (1  Bent.  Rat.  of  Ev.  166). 


Cask. 
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1850.  That  is  a  direct  decision,  that  where  there  is  an  assent  it 
Rbo.  v.  is  no  assault.  [Aldersonj  B. — ReacTs  case  was  submitted 
as  one  of  actual  consent.]  In  order  to  prevent  its  being  an 
assault  the  age  of  the  party  consenting  is  immaterial. 
[Aldersony  B. — Unless  in  a  case  where  the  party  is  in- 
duced to  believe  the  act  to  be  different  in  its  nature  from 
that  which  it  really  is.]  In  this  case  it  is  not  found  that 
the  prisoner  acted  mold  fide^  and  it  does  not  necessarily 
follow  from  the  facts  that  he  did ;  it  is  clear  he  acted  with 
the  consent  of  the  prosecutrix,  and  that  it  had  the  effect  of 
curing  her.  {^Colerufyej  J. — The  man  could  have  no  right 
to  pollute  her  body ;  making  no  resistance  is  not  consent- 
ing.] The  case  ought  to  have  been  left  to  the  jury  dif- 
ferently, Reg.  v,  NichoU(a).  In  that  case,  the  fS^cts 
of  which  were  very  similar  to  the  present,  the  learned 
Judge  left  it  to  the  jury  to  say  whether  the  prosecutrix 
had  consented  in  fact ;  and  the  Judge  afterwards  held  that 
the  prisoner  might  be  convicted  of  a  common  assault,  on 
the  ground  that  there  was  sufficient  evidence  that  the  act 
might  have  been  against  her  will,  although  she  did  not 
resist ;  here  there  was  no  such  evidence.  He  would  call 
attention  to  Reg.  v.  Saunders  (b)  and  Reg.  v.  Williams  (c)^ 
both  of  which  cases  he  submitted  ought  to  be  reconsidered ; 
they  were  cases  of  the  woman  consenting,  believing  the 
man  to  be  her  husband ;  and  the  party  was  found  guilty  of 
an  assault.  [Alderson^  B. — In  those  cases  I  cannot  under- 
stand why  it  is  not  a  rape  or  nothing.]  In  Reg.  v.  Wil- 
liams^ Alderson^  B.,  said,  ^^In  an  assault  of  this  nature 
there  need  not  be  resistance ;  the  fraud  is  enough.^^  So,  in 
this  case,  the  question  of  fraud  ought  expressly  to  have 
been  left  to  the  jury.  Assent  obtained  by  fraud  is  equiva- 
lent to  dissent ;  and,  if  penetration  is  effected,  why  is  it  not 

(a)  Russ.  &  Ry.  130.  (Jb)  8  C.  &  P.  265. 

(e)  8  C.  &  P.  286.     Aldereon,  B.,  here  obserred,  these  were  not  the  first 
cases,  by  many,  of  this  species  of  oflTence. 
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a  rape !  [Alderson^  B. — If  a  man  gives  a  woman  a  doee  of  1850. 
laudanmn,  and  while  she  is  stupified  by  its  effects  he  has  Req.v. 
connection  with  her,  that  is  a  rape  (a).]  Suppose  the  case  ^^^*' 
of  a  lady,  of  unimpeachable  character,  to  fall  insensible, 
and  a  ruffian  to  take  advantage  of  her  in  that  state,  the 
inference  would  be  that  it  was  against  her  will.  [AldersoHy 
B. — How  can  it  be  said  that  a  woman  did  not  consent  or 
did  consent  when  she  really  had  no  will!  Suppose  the 
jury  to  find  that  they  did  not  know  whether  it  was  with,  or 
without  her  consent,  would  that  be  an  acquittal?]  He 
thought  the  Court  ought  to  acquit,  because  the  question  of 
consent  could  not  be  raised  (5).  In  the  present  case,  if 
the  woman  did  not  consent,  it  was  a  rape ;  and  the  prisoner 
must  be  acquitted  upon  this  indictment.  The  two  cases 
last  cited  carried  the  law  much  further  than  it  had  been 
carried  before,  by  making  the  question  to  turn  upon  the 
woman's  being  deceived;  whereas  the  question  really  is, 
whether  the  woman  assented  in  fact.  How  can  it,  in  this 
case,  be  said  whether  the  woman  assented  under  the  repre- 
sentation, alone,  made  to  her,  or  under  the  influence  of  her 
own  feelings  i  The  question  was,  whether  there  was  con- 
sent ;  if  there  was,  no  matter  how  it  was  brought  about, 
the  act  could  not  amount  to  an  assault.  He  submitted  that, 
in  this  case,  there  was  such  a  consent  in  point  of  fact, 
although  brought  about  by  falsehood,  as  it  was  in  cases  of 
seduction.  If  the  decision  should  be  against  the  prisoner, 
it  would  hereafter  be  difficult,  in  any  case  where  falsehood 
should  be  proved,  to  admit  a  consent.  By  an  adverse 
decision,  in  this  case,  crime  would  be  confounded ;  and 
parties,  who  at  the  time  have  consented,  would  be  induced  to 
indict  with  a  view  of  saving  their  reputation. 

{a)  See  Reg,  v.  Camplin,  1  Den.  C.  C.  89  ;  1  C.  &  K.  746,  S,  C.  Plait,  B., 
here  obsenred  that  between  snch  a  case  and  the  present  be  could  not  see  any 
distinction  in  law. 

(b)  See  Reg,  v.  Rym,  2  Cox,  Cr.  Ca.  1 15,  per  Piatt,  B. 
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1850.        '   BcarroWy  for  the  Crown,  was  not  called  upon. 

Rko.  v.  Wilde,  C.  J. — I  cannot  entertain  any  doubt  upon  this 

*•  case.  In  the  charge  of  the  learned  Recorder  to  the  Jury, 
he  treats  the  prosecutrix  as  competent  to  consent,  and 
leaves  it  to  them  to  say  whether  she  did  consent,  and  if  so, 
that  the  prisoner  ought  to  be  acquitted.  [His  Lordship 
stated  the  facts  of  the  case.]  From  the  tender  age  of  the 
prosecutrix  it  may  be  that  she  was  ignorant  of  the  natune 
of  the  act ;  this  point  was  submftfed  t#  tiw  jury.  The 
prisoner  committed  the  act.  Was  his  conduct  justifiable, 
on  the  ground  that  he  did  it  with  a  view  to  her  cure !  It 
is  objected,  that  this  question  was  not  left  to  the  jury,  for 
had  it  been  they  might  have  found  it  was  done  with  that 
view.  The  question  properly  was  not  left  to  them,  because 
the  act  could  not  be  justified  under  any  circumstances.  It 
was  said  that  she  made  no  resistance ;  that  that  is  equivalent 
to  a  consent,  and  therefore  the  prisoner  was  not  guilty  of 
an  assault.  A  child  is  taken  to  have  its  tooth  drawn  ;  it 
makes  no  resistance,  but  it  does  not  therefore  consent. 
Here  the  girl  submitted  under  a  misrepresentation^  and  it 
turns  out  that  there  was  no  reason  to  suppose  that  the  act 
was  done  with  any  other  view  than  the  gratification  of  a 
lawless  passion.  The  child  was  disarmed,  and  she  may 
have  ofiered  no  resistance,  being  ignorant  of  the  nature  of 
the  act ;  or  relying  upon  the  man  as  legitimately  exercising 
his  profession,  unconscious  that  he  was  about  to  commit 
any  injury  upon  her  person.  What  she  consented  to  was 
something  diiferent  from  what  took  place.  It  may  be  said 
that  this  was  a  rape ;  a  rape  includes  an  assault ;  both 
are  assaults  diifering  in  degree.  I  therefore  think  the 
prisoner  was  properly  convicted. 

Alderson,  B. — When  a  man  obtains  possession  of  a 
woman  by  fraud,  it  is  against  her  will  and  consent.  Here 
the  possession  of  the  girl  was  obtained  by  fraud  and  it  is 
found  that  she  was  ignorant  of  the  nature  of  the  prisoner'^s 
act.     I  think  the  conviction  right. 


Casb. 
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Patteson,  J. — There  is  a  wide  distinction  between  1850. 
active  consent  and  passive  resistance.  The  jury  found  the  Rbo.  v. 
latter ;  and,  I  think,  correctly. 

CoLBRiDOB,  J. — The  act  committed,  without  the  consent 
of  the  child,  is  an  assault ;  here  she  did  not  consent,  although 
she  offered  no  resistance  by  reason  of  the  fraud  practised 
upon  her  by  the  prisoner,  in  whom  she  reposed  confidence. 

Platt,  B. — Inducing  a  person  by  fraud  to  submit  to  one 
act,  cannot  be  translated  into  a  consent  to  another  act ; 
what  she  consented  to  was  a  supposed  medical  operation : 
what  he  committed  was  an  assault.  He  was  therefore 
properly  convicted. 

Conviction  afiirmed. 
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The  Qubbn  against  Charles  Hawkins. 
1850. 

^V^'      LARCENY. 


June  1. 


A  derk,  who  ^^  Thb  prisoner  was  indicted  at  the  last  adjourned  Epi- 

or  goods  di-  phany  General  Quarter  Sessions,  held  for  the  Borough  of 

^te/folTa^  Saltash,  in  the  county  of  ComwaU. 

■pedal  purpose  "  There  were  three  counts  in  the  indictment  la).     The 

on  behalf  of  hia  .  . 

master,  and  first  charged  the  prisoner,  a  clerk,  with  embezzling  certain 
Scm  toJdT  goods,  the  property  of  William  Dummer,  his  master ;  the 
own  nse,  is        second  count  charged,  in  like  manner,  an  embezzlement  of 

guilty  of  larceny  , 

and  not  em-       money ;  and  the  third  count  charged  a  larceny  of  the  goods 

ana  money. 

'^  At  the  trial  it  appeared,  that  the  prisoner  had  been  a 
clerk  of  the  prosecutor,  who  was  a  navy  and  army  tailor, 
living  at  Portsmouth,  and  it  was  part  of  his  duty  to  go  on 
board  ships  and  take  orders  for  and  sell  clothes  to  the 
marine  artillery,  on  accoimt  of  his  master.  A  short  time 
before  the  prosecution,  the  prisoner  had  been  thus  em- 
ployed on  board  the  *  Terrible,'  at  Portsmouth,  which  ship 
being  ordered  round  to  Plymouth,  the  prisoner  obtained  a 
passage  and  came  round  in  her,  being  first  intrusted  by  his 
master  with  a  quantity  of  soldiers'  clothes,  and  10/.  in 
silver  to  enable  him  to  give  change  to  customers. 

^^  Whilst  at  Plymouth,  he  wrote  to  his  master,  that  he 
could  do  business  with  the  marines  of  the  '  Gladiator,'  a 
ship  lying  there ;  and  upon  this  received  a  further  supply  of 
goods.  Not  having  made  any  remittance,  and  having  staid 
away  much  longer  than  was  reasonable,  the  prosecutor  be- 
came uneasy,  and  sent  to  Plymouth,  when  it  was  found  the 
prisoner  had  entered  as  a  seaman  in  the  *  Gladiator,'*  and 
had  sailed  in  her  for  the  coast  of  Africa.     Previous  to  the 

{a)  The  counts  were  set  out  at  length  in  the  care  reserved. 


TRINITY   TBRM,    XIII.    VICT.  329 

vessel  sailing,  he  wrote  to  his  master,  saying  he  would  get  1850. 
all  his  accounts  made  up,  and  remit  the  money  due,  from  rko.  v. 
Madeira  (through  Mr.  Steele,  the  lieutenant  of  marines)  Hawkins. 
at  which  place  the  ^  Gladiator  ^  was  likely  to  touch ;  but  it 
appeared  at  the  trial,  by  the  evidence  of  Lieutenant  Steele, 
that  he  had  never  mentioned  the  subject  to  him.  The 
^ Gladiator^  was  driven  back  to  Plymouth  by  stress  of 
weather,  on  the  same  day  as  prosecutor^s  assistant  arrived, 
and  the  prisoner  was  immediately  apprehended ;  but  neither 
before  or  at  the  time  was  he  asked  for  any  account ;  nor 
did  it  appear  he  had  ever  refused  to  account,  except  by 
going  to  sea,  as  above  stated,  which  it  was  contended,  for 
the  prosecution,  amounted  to  a  refusal.  There  was  no  en- 
deavour to  show  that  the  prisoner  had  received  any  money 
from  any  persons  to  whom  he  had  sold  the  goods  of  his 
master,  except  the  paper  annexed  marked  *  D.'(a),  which 
was  found  in  his  possession ;  but  all  such  goods  as  he  had 
been  supplied  with  were  gone,  except  a  few,  of  which  the 
handkerchiefs  and  other  clothes  mentioned  in  the  indict- 
ment were  a  part,  and  these  goods  were  found  in  the  pri- 
soner's berth  on  board  the  *  Gladiator.^ 

'^  Upon  these  facts  it  was  contended,  on  the  part  of  the 
prisoner,  that  inasmuch  as  he  had  received  these  goods 
from  his  master,  and  not  from  any  other  person  on  his  ac- 
count, and  also  had  not  refused  to  account,  he  could  not  be 

(«)D. 
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1850.        charged  with  an  embezzlement  of  them  under  the  statute. 

Rko.  v.       For  the  prosecution^  it  was  contended,  that  there  was  some 

Hawkins,     evidence  to  go  to  the  jury,  as  to  the  embezzlement  both  of 

money  and  goods ;  but  beyond  all  question  that  it  was  quite 

clear  that  the  jury  must  find  the  prisoner  guilty  under  the 

count  for  simple  larceny. 

^^  These  questions  were  fully  argued  before  the  Recorder 
summed  up ;  but  he  directed  the  jury  that,  inasmuch  as 
there  was  no  evidence  of  receipt  of  any  money  for  goods, 
and  no  demand  or  refusal  to  account,  the  jury  must  acquit 
the  prisoner  of  any  embezzlement  of  money ;  and  did  not 
make  any  comment  whatever  on  the  count  for  larceny, 
leaving  it  simply  to  the  jury  to  say  whether  there  was  or 
was  not  any  embezzlement  of  goods :  and  upon  this,  after 
being  locked  up  for  many  hours,  the  jury  gave  a  verdict  of 
guilty  on  the  first  count.  And,  on  application  of  prisoner's 
counsel,  the  judgment  was  respited  ;  and  the  prisoner  for 
want  of  sufficient  sureties  was  committed. 

*^  The  opinion  of  the  Judges,  therefore,  is  now  respectfully 
requested,  hi  to  whether  the  prisoner  was  rightfully  con- 
victed. 

"(Signed)  Wm.  Symons, 

'*  Recorder  of  Saltash,  and  Chairman  of  the 
"  Saltash  Quarter  Sessions.*" 

Cax^  for  the  prisoner.  [Pattesouy  J. — How  can  this 
be  embezzlement  of  goods  received  from  the  master!  It  is 
larceny.] 

Collier^  for  the  Crown,  was  called  on. — There  was  con- 
clusive evidence  upon  the  third  count,  to  which  the  Re- 
recorder  did  not  direct  the  attention  of  the  jury.  He  must 
admit  there  was  much  difficulty  in  supporting  the  convic- 
tion upon  the  first.  He  referred  to  Whittingham^s  case  (a), 
where  it  was  held  that  if  a  servant  received  the  money 

(a)  2  Letch,  P.  C.  912 ;  8,  C,  2  Rui.  on  CrimM,  179. 
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either  from  the  master,  or  from  a  third  person  on  the        1850. 
master's  accomit,  it  was  sufficient  to  support  an  indictment        Kkq.v. 
for  embezzlement  (a).     If  that  case  was  law  it  supported     Hawkins. 
the  present  finding. 

Wilde,  C.  J. — The  judgment  in  Whit  ting  ham's  case  is 
an  obiter  dictum  only,  and  must  have  been  associated  with 
other  matters  which  are  not  now  before  the  court.  We 
think  this  conviction  cannot  be  supported.  The  offence  is 
a  larceny  and  not  an  embezzlement. 

(a)  And  see  Headge'9  eate,  2  Lescb,  1033. 


VOL.  I.  A  A 
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1860. 

s<uurd^,     PLEADING. 


The  Qubkn  against  Henry  Goulson  and  John  Rusting. 


An  indictment        *'  LINCOLNSHIRE,  Lindsey  to  Wit. — At  a  General  Quarter 

A."^wftiliy  Sessions  of  the  Peace,  holden  at  Louth,  in  and  for  the 

did  wisely  parts  of  Lindsey,  in  the  county  of  Lincoln,  on  Tuesday, 

oertftin  printed  the  sixteenth  day  of  April,  one  thousand  eight    hundred 

gSd\nd"viaid  *^^  fi%5    before    William    Dodson,    Clerk,   Chairman ; 

promiMory  Richard   Therold,   Esquire,  and  others,  Justices  of  the 

note^  If  suf-  ' 

fident,  without  Peace  of  the  parts  aforesaid,   Henry  Coulson   and  John 
plperf^^     ^    Rusting  were  tried  and  convicted  upon    an  indictment 

for  obtaining  money  and  goods  under  false  pretences,  of 
which  indictment  the  following  is  a  copy : — 

"  *  Lincolnshire,  Lindsey  to  wit. — The  Jurors  for  our 
lady  the  Queen,  upon  their  oath,  present  that  Henry 
Coulson,  late  of  the  parish  of  Market  Rasen,  in  the  parts 
of  Lindsey  in  the  county  of  Lincoln,  labourer,  and  John 
Rusting,  late  of  the  same  place,  labourer,  on  the  eighth 
day  of  January,  in  the  thirteenth  year  of  the  reign  of  our 
Sovereign  lady  Victoria,  at  the  parish  of  Market  Rasen, 
aforesaid,  in  the  parts  and  county  aforesaid,  unlawfully  did 
falsely  pretend  to  one  John  Bratlay  that  a  certain  printed 
paper,  then  and  there  produced  by  him  the  said  Henry 
Coulson,  and  by  him  offered  and  given  to  the  said  John 
Bratlay,  in  payment  for  certain  pigs  before  then  agreed  to 
be  sold  by  the  said  John  Bratlay  to  the  said  Henry  Coul- 
son, was  a  good  and  valid  promissory  note  for  the  payment 
of  five  pounds ;  by  means  of  which  said  fake  pretence  the 
said  Henry  Coulson  and  John  Rusting  did  then  and  there 
unlawfully  obtain  from  the  said  John  Bratlay  five  pigs, 
of  the  value  of  three  pounds  seventeen  shillings  and  six- 
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pence,  one  piece  of  the  current  gold  coin  of  this  reahn        1850. 

called  a  sovereign,  of  the  value  of  twenty  shillings,  one        rbo.  v. 

piece  of  the  current  silver  coin  of  this  realm  called  a  half-      Coulson. 

crown,  of  the  value  of  two  shillings  and  sixpence,  and  five 

pieces  of  the  current  copper  coin  of  this  realm  called 

pennies,  of  the  value  of  five  pence,  of  the  moneys,  goods 

and  chattels  of  the  said  John  Bratlay,  with  intent  then  and 

there  to  cheat  and  defraud  him  the  said  John  Bratlay  of  the 

same ;  whereas  in  truth  and  in  fact  the  said  printed  paper 

was  not  a  good  and  valid  promissory  note  for  the  payment 

of  the  sum  of  five  pounds,  or  for  the  payment  of  any  sum 

whatever,  to  the  great  damage  and  deception  of  the  said 

John  Bratlay,  to  the  evil  example  of  all  others  in  the  like 

case  offending  against  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  of  our  said  lady 

the  Queen,  her  crown  and  dignity." 

'*  It  was  proved  at  the  trial  that  the  prisoners  acted  in 
concert;  and  that  Coulson  offered  to  the  prosecutor,  in 
payment  of  three  pounds  seventeen  shillings  and  sixpence, 
for  certain  pigs  agreed  to  be  sold  by  him  to  the  prisoner 
Coulson,  the  printed  paper  hereunto  annexed,  which  is 
commonly  ealled  a  flash  note,  and  contains  the  words  and 
figures  following,  disposed  and  arranged  so  as  to  have  the 
appearance  of  a  Bank  of  England  note. 

<  £5  Bank  of  Elegance. 

No.  230.  No.  230. 

I  promise  to  pay  on  demand  the  sum  of  five  Rounds  if  I 
do  not  sell  articles  cheaper  than  anybody  else  in  the  whole 
universe. 

January  1st,  1850,  for  Myself  and  Co., 
Five.  M.  Carroll, 

56,  Albion-st.  Birmingham.' 

''  The  prosecutor  said  to  Coulson,  who  tendered  the  note, 
'  I  think  it  is  not  a  good  one."      Rusting  took  the  note  and 

A  A  2 
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1850.  examined  it,  and  said,  *  It  is  a  five  pound  Bank  of  England 
Rxo.  9.  note,  and  will  go  anywhere.'  Prosecutor  then  took  the 
CouLsoK.  jjQ^^  ^^j  gj^^g  Coulson  the  change,  1/.  2*.  6rf.,  and  de- 
livered up  the  pigSy  which  he  assisted  the  prisoners  in 
driving  part  of  the  way.  The  prosecutor  said  he  could 
only  read  very  badly,  and  being  requested  in  Court  to  read 
the  note,  said  he  could  not  read  it  at  all. 

"  The  Court  of  Quarter  Sessions,  before  which  the  pri- 
soners were  tried,  have  reserved  the  following  questions  for 
the  opinion  of  the  Judges,  at  the  request  of  the  prisoners^ 
counsel : — 

"  First,  Whether  the  act  of  putting  off  the  printed  paper 
in  question  as  a  five  pound  Bank  of  England  note,  in  pay- 
ment for  goods,  amounts  to  a  false  pretence  within  the 
statute. 

^'  Secondly,  Whether  the  printed  paper  should  have  been 
set  out  more  fully  in  the  indictment. 

''The  prisoners  were  convicted,  and  sentence  was  respited 
to  the  next  sessions.  Being  unable  to  find  bail  they  are  still 
in  custody. 

"  By  the  Court, 
"  William  Dodson,  Clmirman.''' 

Wxllmore^  for  the  prisoners. — There  was  no  averment  in 
this  case  that  the  prisoners  knew  at  the  time  they  pre- 
sented the  paper  that  it  was  not  what  they  represented  it 
to  be.  The  only  question  left  was  whether  the  putting  off 
was  in  itself  an  offence.  [Platt^  B. — Was  there  not  sufii- 
cient  evidence  to  warrant  the  jury  in  finding  a  guilty  know- 
ledge?] We  referred  to  Rex  v.  Wickham  (a),  as  exactly 
in  point.  [Alder soriy  B. — The  word  "  knowingly"  is  not  in 
the  statute ;  the  words  are  "  any  false  pretence.*']  Reg,  v. 
Bawen  (b).  Here  the  act  alleged  is  a  false  pretence,  but  it  is 

(o)  10  Ad.  &  E.  34.  (b)  13  Jur.  1045. 
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not  SO  necesBarily  within  the  knowledge  of  the  party ;  there        1850. 
is  nothing  in  the  case  which  goes  to  show  malus  animus  (a).        Si^r! 

With  respect  to  the  second  question,  that  the  false  pre-  Coulson. 
tence  must  be  fully  set  out  in  the  indictment,  Reg,  v.  Wichr 
ham  is  on  all  fours  with  the  present  case,  and  supports  the 
position  for  which  he  contended.  In  all  the  cases  the  false 
pretence  is  set  out  at  full  length ;  Reg.  v.  Philpotts  (fr). 
[Alderson^  B. — The  only  reason  for  setting  out  the  docu- 
ment on  the  face  of  the  indictment  is  that  the  Court  may 
say  whether  it  is  an  instrument  upon  which  the  party  may 
be  indicted.  Apply  that  principle  to  the  present  case.] 
He  then  cited  Reg.  v.  Munoes  (c),  and  1  Stark.  Cr.  PI.  95. 

Boden^  for  the  Crown,  was  not  heard. 

WiLDB,  C.  J. — It  does  not  appear  to  me  that  the  objec- 
tion in  this  case  is  well  founded.  It  is  unnecessary  to  set 
out  the  instrument  in  those  cases  where  it  cannot  be  of 
any  use  to  the  Court  in  order  that  they  may  arrive  at  the 
conclusion,  whether  it  is  or  is  not  a  valid  document.  Had 
it  been  stated  in  the  indictment  as  a  certain  paper  pur- 
porting to  be  a  good  and  valid  promissory  note,  and  that  it 
was  not  a  good  and  valid  promissory  note,  it  might  have 
been  necessary  to  set  it  out,  in  order  that  the  Court  might 

(a)  The  Court  was  not  understood  as  giving  any  direct  judgment  upon  this 
point;  bnt,  as  the  judgment  given  was  that  "the  conviction  must  be  af- 
firmed," it  may  be  concluded  that  this  objection  was  considered  invalid ;  or  that 
the  question  *'  Whether  the  act  of  passing  off  the  printed  paper  in  question  as  a 
5/.  Bank  of  England  note,  in  payment  for  goods,  amounted  to  a  false  pre- 
tence/' was  unnecessarily  reserved.  The  question,  itself,  must  have  been 
answered  in  the  negative,  for,  as  Alderson,  B.  observed,  '*  The  prisoners 
might  have  passed  the  paper  with  the  same  knowledge  as  the  prosecutor  had  at 
the  time  he  received  it/'  But,  we  have  in  addition,  in  the  case,  the  finding 
of  the  jury,  "  that  the  prisoners  did  unlawfuUy  and  falsely  pretend,"  &c.^ 
which  finding  must  be  taken  to  import  a  guilty  knowledge  (see  the  judgment, 
particularly  by  Wightman,  J.,  in  Reg.  v.  Bowen,  13  Jur.  1046)  ;  and  there- 
fore there  was  no  ground  for  reserving  such  a  point.  Either  way  it  amounts 
to  the  same  thing,  that  after  verdict  the  indictment  was  sufficient. 

(b)  1  C.  &  K.  112. 

(c)  2  Stra.  1127;  S,  C,  (7  Mod.  315)  more  fully  reported;  and  see  Beg. 
V.  Martht  iuprOf  p.  192. 
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1850.  have  seen  whether  it  was  or  was  not.  In  this  case  the 
R£o.  9.  Court  could  not  have  derived  any  assistance  whatever  from 
setting  the  paper  out ;  for  all  that  appears  upon  the  indict- 
ment it  might  have  been  nothing  but  hieroglyphics.  The 
indictment  states  that  it  was  a  certain  paper  produced  by 
the  prisoners  which  they  falsely  pretended  was  a  good  and 
valid  promissory  note,  whereas  it  was  not.  Where  the  note 
is  required  to  be  set  out,  something  has  turned  upon  the 
nature  of  the  note,  rendering  it  necessary  that  the  Court 
should  see  it.  The  cases  cited  do  not  apply  here.  It 
therefore  does  not  appear  to  me  that  the  objection  is  well 
founded,  and  the  conviction  must  be  affirmed. 

Aldebson,  B. — Where  the  document  is  stated  as  some- 
thing material  then  the  Court  ought  to  see  whether  it  is  so, 
otherwise  it  is  unnecessary. 

Pattbson,  J.,  Coleridge,  J.,  and  Platt,  B.,  concurred. 

Conviction  affirmed. 
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The  Queen  against  William  Matthews  and  Ellen 

Matthews. 

1850. 
RECEIVERS— HUSBAND  AND  WIFE.  s«/«nijy, 

June  1. 


'^  At  the  last  Epiphany  Quarter  Sessions,  for  the  County  a  wife  cannot, 
of   Stafford  (a),   Alexander  Jameson,   and  Joseph  Tom-  ims^n?  be^^ 
linson,  were  charged  with  stealing  a  quantity  of  fowls,  and  convicted  of 
William  Matthews,  and  Ellen  Matthews  his  wife,  dealers  goods, 
in  poultry,  with  receiving  the  same  fowls,  well  knowing  f^^^  ^^  ^^ 
them  to  have  been  feloniously  stolen.  ajointindict- 

,  menti  toe  con- 

^'  The  indictment  upon  which  they  were  severally  charged,  Tiction  of  the 
is  in  the  words  and  form  following,  that  is  to  say  : —  J^.  ofthewlfci! 

quashed. 
A  prisoner 

^^ '  Staffordshire.  The  jurors  for  our  lady  the  Queen,  admits  having 
upon  their  oath  present,  that  Alexander  Jameson,  late  of  ^^^  w^hb 
the  Parish  of  Norton  Canes,  in  the  County  of  Stafford,  la-  "ab^qj^ntiy 

'  •'  '  found  in  his 

bourer;  and  Joseph  Tomlinson,  late  of  the  same  parish,  la-  hoose.  That 
bourer,  on  the  seventeenth  day  of  December,  in  the  year  of  eridence  for  a 
our  Lord  one  thousand  eiffht  hundred  and  forty-nine,  with  iyy  toconnct 

o  ^  ^  ofreceiTuig, 

force  and  arms  at  the  parish  aforesaid,  in  the  county  afore-  without  proof 
said,  fifteen  hen  fowls,  of  the  value  of  fifteen  shillings,  and  receipt,  or  that 
one  cock  fowl  of  the  value  of  two  shillings,  of  the  goods  ^^^^^^ 
and  chattels  of  one  John  Smith,  then  and  there  being  found,  l^onse  from 
feloniously  did  steal,  take,  and  carry  away,  against  the  peace  purchase  to 
of  our  said  lady  the  Queen  her  crown  and  dignity,  and  jS^L^*^  ^^  ^^ 
against  the  form  of  the  statute  in  that  case  made  and  pro- 
vided."    Second  Count.     '  And  the  jurors  aforesaid,  upon 
their  oath  aforesaid,  do  further  present  that  William  Mat- 
thews, late  of  the  parish  of  Norton  Canes,  in  the  county  of 
Stafford,  labourer,  and  Ellen  Matthews,  wife  of  the  said 
William  Matthews,  late  of  the  same  parish,  labourer,  after- 

(a)  31st  December,  1849. 


Matthews. 
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1850.  wards,  to  wit,  on  the  said  seventeenth  day  of  December, 
Reg.  v.  in  the  year  last  aforesaid^  at  the  parish  aforesaid,  in  the 
county  aforesaid,  the  goods  and  chattels,  in  the  first  count 
mentioned  as  aforesaid,  of  the  value  aforesaid,  so  as  afore- 
said feloniously  stolen,  taken,  and  carried  away,  feloniously 
did  receive  and  have,  they  the  said  William  Matthews  and 
Ellen  Matthews  then  and  there  well  knowing  the  said 
goods  and  chattels,  last  aforesaid,  to  have  been  feloniously 
stolen,  taken,  and  carried  away,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity.^ 

^'  Mr.  Vaughan  appeared  as  Counsel  for  the  prosecution. 

'^  Mr,  Kettle  as  Counsel  for  the  prisoners. 

**  The  prisoners  were  all  found  guilty,  and  the  question 
for  the  Court  is,  whether  the  receivers  were  properly  con- 
victed.    The  evidence  against  them  was  as  follows : — 

^'Charles  Welch,  police-officer,  went  to  Matthews's 
house  on  the  twenty-second  of  December  (the  fowls  were 
stolen  on  the  seventeenth  of  December),  saw  Mrs.  Matthews, 
asked  her  where  all  those  fowls  and  geese  came  from. 
She  said  she  bought  part,  and  her  husband  some.  She 
said  her  husband  was  not  by  when  she  bought  them. 
She  also  said  she  bought  hers  from  people  who  came  to  the 
house,  and  her  husband  bought  his  on  Wednesday,  at 
Shrewsbury-market.  I  asked  her,  if  she  had  any  unplucked ; 
and  she  said, '  Yes,  four  up  stairs.**  I  was  going  up,  and 
she  said,  she  had  rather  I  did  not,  till  her  husband  came. 
When  Rofe,  police-officer,  came,  we  went  up  stairs,  and 
found  between  twenty  and  thirty  unplucked,  and  eleven 
plucked.  Rofe  and  Woolley  took  the  unplucked  ones.  I 
afterwards  saw  William  Matthews  at  the  police-station. 
He  said  he  was  not  out  of  Walsall  on  Wednesday  (Shrews- 
bury market-day).  I  know  prisoners  Jameson  and  Tom- 
linson ;  they  live  together ;  Tomlinson  is  a  miner,  and  a 
brother  of  Mrs.  Matthews. 
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IfATraswi. 


**  Crofis-examined. — Tomlinsoo  has  a  brother  who  lives        1850. 
one  hundred  or  one  hundred  and  fifty  yards  from  him.    He        Rkq.  v. 
is  a  much  larger  man  than  the  prisoner,  five  feet  ten  inches 
high. 

**  George  Woolley,  constable,  Walsall,  i^prehended 
Tomlinson,  and  gave  his  shoes  to  Price  (police-officer). 

*^  William  Price,  police-officer*  Found  tracks  of  three 
persons,  where  fowls  were  stolen.  One  made  by  shoes  of 
prisoner  Tomlinson  (shoes  small,  and  nails  remarkable, 
shown  to  jury). 

^'  John  Rofe,  chief-constable  of  Walsall  police  (evidence 
same  as  Welch  given  above),  and  in  additioa  produced  some 
of  the  fowls  from  Matthews^s  house,  identified  by  prosecutor. 
Took  William  Matthews  into  custody  at  the  TurkVhead, 
Walsall.  When  at  station-house,  showed  him  fowls  iden* 
tified  by  prosecutor,  and  asked  from  whom  he  had  them. 
He  hesitated.  Witness  said,  ^  We.  have  got  your  wife's 
brother,  Tomlinson,  in  custody. — Did  you  not  buy  the  fowls 
from  himT  He  said,  ^I  did.'  (N.  B. — Rofe  was  repri- 
manded by  the  Court>  for  asking  this  question.) 

^^  In  his  summing  np  to  the  jury  the  Chairman  said,  *  You 
observe,  Ellen  Matthews  says  her  husband  bought  part  of 
the  fowls  at  Shrewsbury,  and  she  bought  part  of  them  from 
people  who  came  to  the  house,  and  that  her  husband  was  not 
by  when  she  bought  them.  If  you  are  of  opinion  that  the 
female  prisoner  knowingly  gave  a  false  account  of  the  way 
she  received  the  fowls,  you  will  have  to  consider  how  far 
such  false  account  conveys  the  impression  to  your  minds  of 
her  guilty  knowledge.  But  if  you  should  be  of  opinion  that 
her  statement  is  false,  it  can  have  no  effect  as  against 
her  husband,  because  he  cannot  be  injured  by  a  statement 
made  by  his  wife  in  his  absence.  As  regards  William 
Matthews,  Rofe  says  he  told  him  he  had  Tomlinson  in  cus- 
tody, and  Matthews  replied,  '  I  bought  the  fowls  from 
Tomlinson ;'  and  you  are  told  Tomlinson  is  a  miner,  and 
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1850.        brother-in-law  of  Matthews;  and  you  will  have  to  say  by 
rkg.  9.       your  verdict  whether  you  are  of  opinion  that  William 
Matthews.     Matthews  knew  Tomlinson  had   stolen  the  fowls  when 
he  received  them  from  him/  ^ 

^'  The  above  is  the  evidence  and  the  summing  up  against 
the  receivers. 

^'  Mr.  Kettle^  for  the  prisoners,  submitted  that  the  Chair- 
man ought  to  direct  the  jury  that,  if  they  believed  the  wife 
received  them  in  the  absence  of  her  husband,  and  without 
his  knowledge,  she  alone  should  be  found  guilty.  And  as 
to  the  wife,  they  should  not  find  her  guilty,  unless  they  be- 
lieved she  had  received  the  fowls  in  the  absence  of  her  hus- 
band ;  but  it  appeared  from  the  evidence  that  the  receiving 
by  the  two  prisoners  was  at  two  different  times,  and  it  did 
not  appear  to  the  Court  that  one  receiving  only  had 
been  proved. 

'*  On  the  application  of  Mr.  Kettle,  for  the  prisoners,  the 
judgment  was  postponed  on  William  Matthews  and  Ellen 
Matthews ;  and  the  question  on  which  the  opinion  of  her 
Majesty's  Judges  is  desired  is,  whether  the  above-men- 
tioned directions  suggested  by  Mr.  Kettle  ought  to  have 
been  given  to  the  jury  in  addition  to  what  was  stated  by 
the  Chairman  in  his  summing  up  ?  And  whether  upon  the 
evidence  as  above  stated,  the  receivers  were  properly  con- 
victed. 

"  By  the  Court, 
"  (Signed)         Henry  Hill,  Assistant  Chairman.**' 

Kettle  for  the  prisoner.  [Alderson^  B. — There  is  no 
case  as  against  the  wife  of  a  joint  receiving,  and  no 
evidence  of  a  separate  receiving  by  her.]  As  the  jury 
have  convicted  both,  thereby  finding  a  joint  act, 
such  finding  cannot  now  be  separated  by  this  Court; 
it  cannot  take  upon  itself  the  duty  of  a  jury,  and 
say    that   the    evidence   supports    the   conviction   of   the 
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husband  but  not  of  the  wife.     The  case  was  left  to  the        1850. 

jury  as  though  there  had  been  an  admission  by  the  wife        Rbo.  v. 

and  one  also  by  the  husband  of  a  separate  act.     The  ob« 

jection  he  took  was,  that  as  both  the  charges  were  left  to 

the  jury,  they  may  have  believed  either  that  the  husband 

aided  the  wife,  or  that  the  wife  aided  the  husband,  and 

that  the  receiving  was  by  the  wife.     [Aldersan^  B. — It 

does  not  appear  that  the  fowls  received  by  the  wife  were 

the  prosecutor's  fowls.]     That  was  so.     What  he  objected 

to  was,  that  a  case  against  the  wife  was  presented  to  the 

jury,  which  may  have  influenced  the  entire  verdict.     There 

was  no  evidence  of  any  joint  act  of  receiving.     As  to  the 

husband,  there  was  no  evidence  against  him ;  there  was  no 

proof  of  an  actual  receiving  by  him.     {^Coleridge^  J. — It  is 

shewn  that  they  were  in  the  prisoner's  house,  and  that  he 

bought  them.     Surely  that  is  enough.]     Heg,  v.  Hill  (a). 

The  husband  was  not  proved  to  have  been  at  the  house  at 

any  time  when  the  fowls  were  there.     [Plaii^  B. — If  the 

man  bought  the  fowls  and  they  were  taken  to  his  house 

and  left  there,  that  is  enough.     There  might  have  been 

some  ground  for  your  argument,  if  he  had  said  he  knew 

nothing  about  the  fowls.] 

Vaughan,  for  the  Crown. — In  support  of  the  conviction 
of  the  wife; — there  might  have  been  a  constructive  re- 
ceiving. [Alderson,  B. — Not  a  joint  receiving.  If  you  go 
upon  the  receipt  by  the  husband,  you  cannot  have  the 
wife  also.]  He  referred  to  Reg.  v.  Parr  (6).  [Alderson^ 
B. — ^There  was  no  evidence  of  any  previous  concert  in  this 
case.  Patleson^  J. — If  the  husband  and  wife  received 
jointly,  why  do  you  convict  the  wife?  Reg.  v.  Parr  is 
the  case  of  a  servant.] 

WiLDK,  C.  J. — The  conviction  of  the  husband  must  be 
affirmed,  and  the  conviction  of  the  wife  quashed. 

(n)  18  L.  J.  199,  M.  C. ;  S.  C,  tupra^  p.  150.        (6)  2  Moo.  &  R.  346. 
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CORAM 

Wilde,  C.  J.,  Patteson,  J., 

Aldbrson,  B.,  Coleridge,  J., 

Cresswell,  J. 


The  Queen  against  Walter  Watts. 
1850.  ^^^  reserved  by  the  Honourable  Justice  Cresswell, 

/l^ti)     LARCENY. 
The  prisoner  "The  prisoner  was  tried   before  me  on   the   10th  of 

was  a  share-  ,      , 

holder  in  a  pub-  May,  on   an  indictment   of    which  the   following   is  an 

lie  company,  «    .        . 

uninco^iited,  abstract:— 

but authorixed        "Walter  Watts— That  he  on  the  26th  February,  at 

under  the  sta-  .  '' 

tnte  to  sue  or  St.  Mary  Woolnoth,  in  London,  was  clerk  to  George  Carr 
name^f  tbB  ^  ^Ij^)  ^^^f  whilst  he  was  such  clerk,  feloniously  did  steal 
*""?®'  *  ^®  one  order  for  the  payment  of  money,  to  wit,  for  the  payment 
derktothe       and  of  the  value  of  1400/.  belonging  to  the  said  George 

ported  by*?^«    ^*"  ^^y^»  ^'^  master. 

directors,  who        «  2nd  count.  AUetres  that  said  prisoner  was  clerk  to 

paid  him  his  . 

salary,  and  said  Goorgo  Carr  Glyn,  as,  and  then  and  there  being, 
ties  he  had  to     treasurer  of  the  Globe  Insurance  Company,  and  that  he 

perform.    A 

check  had  been  drawn  in  the  name  of  the  company,  paid  by  the  bankers,  and  returned  by 
them,  in  the  course  of  business,  through  a  messenger  to  the  prisoner,  whose  duty  it  was  to 
hold  such  returned  check  for  the  use  of  the  directors.  The  prisoner  purloined  the  check.  Held, 
that  he  was  properly  convicted  of  larceny. 

Held  also,  that  he  was  properly  convicted  as  tervant  to  A.  (the  chairman  of  the  directors), 
and  others. 

Where,  according  to  the  course  of  business,  paid  checks  are  returned  by  the  bankers  to  the 
directors  of  a  company,  they  become  their  property,  as  directors. 

The  prisoner,  as  a  shareholder,  had  no  property  in  such  a  check. 


(a)  This  case  stood  on  the  list  for  Saturday,  June  1st,  and  was  on  that  day  called  on  in  its 
order.  Alder$(m,  B.,  observing  several  counsel  to  be  present  on  each  side,  said,  "  It  is  under- 
stood in  this  Court,  there  is  but  one  counsel  heard  on  each  side.''  Justice  Cresswoll,  who 
tried  the  case  and  reserved  the  question,  not  forming  on  that  day  one  of  the  Court,  although  it 
was  observed  that  Baron  Alderson  was  present,  who  was  acquainted  with  all  the  facts,  Wilde, 
C.  J.,  said,  "  The  rule  of  this  Court  must  be  adhered  to,  that  the  Judge  who  tried  the  case  must 
be  present  at  the  hearing  on  appeal.''    The  case  was  consequently  at^journed  to  this  day. 
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did  steal  one  order,  &c.,  belonging  to  the  said  George        1850. 
Carr  Glyn  as  such  treasurer.  Rbo.  v. 

**  Srd  count.  Alleges  that  the  said  prisoner  was  servant 
to  Edward  Ooldsmid  and  others,  and  that  he  did  steal  one 
order,  &c.,  belonging  to  them  his  said  masters. 

^^  4th  count.  Like  third,  only  instead  of  alleging  the  order 
to  belong  to  Goldsmid  and  others,  alleges  it  to  have  been 
in  their  possession  and  power. 

^^  5th  and  6th  counts.  William  Tite  and  others,  instead  of 
Goldsmid  and  others. 

*^  7th  and  8th  counts.  Embezzling  the  order  the  property 
of  Glyn. 

'^  9th  count.  Embezzling  the  order  the  property  of  Gold- 
smid and  others. 

**  10th  count.  Embezzling  1400/.  of  Goldsmid  and  others 
his  masters. 

'*  11th  count.  Embezzling  the  order  the  property  of  Tite 
and  others. 

*^  12th  and  13th  counts.  Stealing  a  piece  of  paper  belong- 
ing to  Glyn  his  master. 

^^  14th  count.  Stealing  a  piece  of  pi^r  the  property  of 
Goldsmid  and  others  his  masters. 

^^  15th  count.  Stealing  a  piece  of  paper  in  the  possession 
and  power  of  Goldsmid  and  others  his  masters. 

^^16th  count.  Stealing  a  piece  of  paper  the  property  of 
Tite  and  others  his  masters. 

^^  17th  count.  Stealing  a  piece  of  paper  in  the  possession 
and  power  of  Tite  and  others  his  masters. 

''18th,  19th,  20th,  and  21st.  Like  7th,  8th,  9th,  and 
11th,  only  embezzling  a  piece  of  paper  instead  of  embezzling 
the  order. 

''  22nd,  23rd,  24th,  and  25th.  Stealing  an  order  for  the 
payment  of  money  the  property  of  said  persons,  without 
alleging  prisoner  to  be  servant. 

''  26th,  27th,  28th,  and  29th.  Stealmg  a  piece  of  paper 
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1850.        the  property  of  said  persons  without  alleging  prisoner  to  be 

Rbo.  V,       servant. 

Watts.  «  i^  appeared  that  he  had  for  many  years  been  employed 

as  a  salaried  clerk  in  the  office  of  the  Globe  Insurance 
Company,  and  that  he  was  also  a  shareholder  in  the 
concern.  The  afiairs  of  the  company,  which  is  an  unincor- 
porated copartnership,  are  managed  by  a  body  of  directors 
chosen  out  of  the  shareholders ;  and  at  the  time  when  the 
aUeged  offence  was  committed  Edward  Goldsmid  was 
chairman,  and  William  Tite  deputy  chairman  of  the  direc- 
tors, and  George  Can*  Glyn  was  treasurer.  The  directors 
appoint  and  dismiss  clerks  and  other  servants,  and  fix  their 
salaries,  and  the  particular  duties  to  be  discharged  by 
them,  and  the  directors  have  the  charge  and  custody  of  all 
books  and  papers  belonging  to  the  company.  The  salaries 
of  the  clerks  are  paid  out  of  the  funds  of  the  company. 

*'*'  The  company  had  a  drawing  account  at  the  bank  of 
Glyn  and  Co.,  and  were  in  the  habit  of  sending  their  pass 
book  on  Tuesday  in  every  week  to  be  written  up,  and  their 
messenger  went  on  the  following  morning  to  bring  it  back, 
when  it  was  returned  together  with  the  checks  and  bills 
paid  during  the  preceding  week. 

''  The  prisoner  was  the  person  whose  duty  it  was  to  receive 
the  pass  book  and  vouchers  from  the  messenger,  and  it  was 
his  duty  upon  receiving  them  to  compare  the  entries  in  the 
pass  book  with  the  books  of  the  company,  and  to  preserve 
the  vouchers  for  the  use  of  the  company  if  wanted  on  any 
future  occasion.  On  the  26th  of  February  the  prisoner 
paid  into  the  London  and  Westminster  Bank  for  his  own 
account  (which  he  kept  there)  a  check  for  1400/.  pur- 
porting to  be  drawn  by  the  Globe  Insurance  Company  on 
Glyn  and  Co.  It  was  cashed  by  Glyn  and  Co.,  together 
with  other  checks  for  the  London  and  Westminster  Bank, 
entered  to  the  debit  of  the  Globe  Insurance  Company  in 
their  pass  book,  and  delivered  together  with  the  book  on 


Watts. 


TRINITY    TERM,    XIII.  VICT.  845 

the  following  morning  to  the  messenger  of  the  company,  1850. 
who  delivered  the  book  and  check  to  the  prisoner  in  the  Rma.  v. 
usual  way.  On  the  4th  of  March,  in  consequence  of  some 
suspicion  attaching  to  the  prisoner,  a  search  for  the  check 
for  1400/.  was  made  during  his  absence  amongst  the 
vouchers  in  his  keeping,  and  it  could  not  be  found;  his 
papers  were  then  sealed  up,  and  he,  on  finding  that  such  a 
step  was  taken,  said  he  would  not  remain  there  and  quitted 
the  office. 

'^  The  pass  book  was  examined,  and  there  the  entry  of 
the  check  for  1400Z.  had  been  erased,  and  the  check  was 
never  found. 

^'  There  was  no  evidence  to  show  that  any  person  on  be- 
half of  the  Company  had  ever  drawn  the  check  in  ques- 
tion, or  that  it  had  been  drawn  upon  paper  stolen  from  the 
Company. 

"  Upon  this  state  of  facts  it  was  contended  by  the 
prisoner's  Counsel,  that  there  was  no  evidence  of  any  pro- 
perty in  any  of  the  parties  from  whom  the  check  was 
alleged  to  have  been  stolen,  except  as  shareholders ;  and 
that  the  prisoner,  being  also  a  shareholder,  could  not  be 
indicted  for  stealing  the  property  of  which  he  was  a  joint 
owner.  That  the  Statute  47  Geo.  III.  c.  30 — whereby  it 
was  enacted,  ^  That  all  actions  and  suits  to  be  commenced 
or  instituted  by  or  on  behalf  of  the  said  society  or  partner- 
ship, against  any  person  or  persons,  or  body  or  bodies,  poli- 
tic or  corporate,  shall,  or  lawfully  may  be,  commenced  or 
instituted  and  prosecuted  in  the  name  or  names  of  the 
treasurer  or  treasurers  for  the  time  being  of  the  said 
society  or  partnership,  as  the  nominal  plaintiff  or  plaintiifii 
for  and  on  behalf  of  the  said  society  or  partnership,  and 
that  all  prosecutions  to  be  brought  or  instituted  by  or  on 
behalf  of  the  said  society  or  partnership,  for  fraud  upon  or 
against,  or  for  embezzlement,  robbery  of,  or  stealing  the 
property  of  the  said  society  or  partnership,  or  for  any  other 
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1850.  offence  committed  against  or  with  intent  to  injure  or  de- 
Rbg.  o.  fraud  the  said  society  or  partnership,  shall  or  lawfully  may 
be  so  brought  or  instituted  and  carried  on  in  the  name  or 
names  of  the  treasurer  or  treasurers  for  the  time  being  of 
the  said  society  or  partnership,  and  in  all  indictments  and 
informations  it  shall  be  lawful  to  state  the  property  of  the 
said  society  or  partnership  to  be  the  property  of  the  trear 
surer  or  treasurers  for  the  time  being  of  the  said  society  ot 
partnership,  and  any  offence  committed  with  intent  to  in- 
jure or  defraud  the  said  society  or  partnership  shall  and 
lawfully  may  in  such  prosecution  be  laid  to  have  been 
committed  with  intent  to  injure  or  defraud  the  said  trea- 
surer or  treasurers  for  the  time  being  of  the  said  society  or 
partnership,  and  any  offander  or  offenders  may  thereupon 
be  lawfully  convicted  of  any  such  offence,  and  the  death, 
resignation,  or  removal,  or  other  act  of  such  treasurer  or 
treasurers,  shall  not  abate  any  such  action,  suit,  or  prose- 
cution'— made  the  treasurer  the  representative  of  all  the 
shareholders,  and  therefore  of  the  prisoner  as  well  as  others, 
and  did  not  alter  the  case. 

'^  I  thought  that  the  charge  of  embezzlement  and  of  steal- 
ing an  order  for  the  payment  of  money  failed  ;  but  in  order 
to  obtain  the  opinion  of  this  Court,  with  regard  to  the 
charge  of  stealing  a  piece  of  paper,  I  told  the  jury  that  if 
the  cancelled  check  was  returned  to  the  prisoner,  and  he 
received  it  in  the  usual  manner,  to  be  kept  by  him  for  the 
use  of  the  directors,  and  afterwards  abstracted  or  destroyed 
it,  they  should  find  him  guilty. 

^'  The  jury  found  him  guilty  of  stealing  a  piece  of  paper, 
and  I  have  to  request  the  opinion  of  this  Court  whether  my 
direction  was  right  or  not.'** 

Cockbum^  Q.  C.  (with  him  Bramwell)  for  the  prisoner. — 
He  might  assume,  in  the  first  instance,  there  was  no  evi- 
dence of  any  stealing  on  the  part  of  the  prisoner.     He  was 


Watts. 


TRINITY    TERM,    XIII.  VICT.  347 

proceeding  to  observe  on  the  facts  which  did  not  appear  in  1850. 
the  case  reserved.  [Aldersouy  B. — You  must  treat  this  rbo.  v. 
case  as  if  you  were,  in  effect,  moving  for  a  new  trial  on  the 
ground  of  misdirection  (a).]  He  would  confine  himself  to 
the  case.  This  was  not  a  case  of  larceny ;  it  was  embez- 
zlement, upon  the  ground  that  the  paper  never  cam^  to  the 
possession  of  the  prisoner's  masters  before  the  prisoner 
committed  the  act.  The  course  of  business  was  this — ^the 
directors  of  the  Globe  Insurance  Company  kept  a  banking 
account  with  Glyn  and  Co. ;  the  company  drew  checks 
upon  the  bank  as  it  became  necessary,  and  they  had  a 
pass-book,  which  they  sent  to  the  bankers  for,  on  the  Wed- 
nesday of  every  week,  when  the  book  was  given  by  the 
bankers  to  the  messenger,  together  with  the  checks  which 
had  been  honoured,  and  which  he  in  the  course  of  his  busi- 
ness took  to  the  prisoner.  Amongst  these  documents  was 
the  paper  in  question,  which  never  went  into  the  bands  of 
the  masters  at  all.  This  case  was  precisely  like  Reg.  v. 
Masters  (b).  There  the  money  never  went  into  the  hands 
of  the  master,  but  was,  at  the  time  it  was  taken  in  the 
course  of  passage,  and  for  that  purpose  was  received  by 
the  servant.  Here  the  facts  were  precisely  the  same; 
the  paper  never  was  in  the  hands  of  the  master.  Suppose 
the  messenger  to  have  taken  the  paper,  that  would  have 
been  a  clear  case  of  embezzlement,  because  the  property' 
had  never  passed  into  the  possession  of  the  master ;  pos- 
session by  him  could  not  have  been  said  to  be  possession  by 
the  master.  So,  giving  it  over  to  another  person  to 
transmit  would  not  be  vesting  a  possession  in  the  master ! 
he  merely  received  it  as  a  servant.  {^Coleridgey  J. — The 
case  finds  that  it  was  the  duty  of  the  messenger  to  carry  it 

(a)  Coeibumt  having  remarked  upon  an  omiasion  in  the  case,  CretaweU,  J., 
said,  **  We  cannot  go  into  that  now ;  if  yon  were  ditsatiBfied  with  the  case  you 
should  have  applied  to  me  to  amend  it." 

(b)  AniBf  p.  1. 

VOL.  I.  B  B 
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1850.  for  the  company.  Suppose  my  butler  puts  plate  into  a 
Rbo.  V.  chest  of  mine  of  which  he  keeps  the  key,  and  afterwards 
purloins  it  T\  That  is  not  like  this  case.  [Coleridge,  J. — 
Suppose  it  to  be  a  new  piece  of  plate,  which  has  been  given 
by  the  servant  to  the  butler,  and  never  has  been  put  into 
the  chest  ?]  If  the  butler  met  the  servant  with  it  in  the 
street,  and  received  it  from  him,  and  appropriated  it  to  his 
own  use,  that,  as  against  the  master  would  be  embezzle- 
ment. [Coleridge,  J. — It  was  part  of  the  duty  of  the 
servant  to  hand  it  over  to  his  employers.]  It  was 
left  in  his  hands  to  be  produced  at  any  time  when  the 
company  might  call  upon  him  to  do  so.  [Wilde,  C.  J. — 
In  the  office.]  Supposing  him  to  have  had  a  desk  of  his 
own,  under  his  sole  control,  independent  of  the  master,  in 
which  it  was  placed ;  in  such  case  it  would  be  embezzlement. 
There  was  nothing  to  show  that,  immediately  upon  re- 
ceiving it  from  the  messenger,  he  did  not  put  it  into  his 
pocket,  or  destroy  it ;  in  either  of  those  cases  it  would  be 
embezzlement.  There  was  no  evidence  beyond  the  fact 
that  the  checks  were  put  into  the  hands  of  the  prisoner  by 
the  messenger,  and  were  to  be  kept  by  the  prisoner  as  a 
part  of  his  duty.  There  was  never  a  complete  possession 
in  the  master.  [Alderson^  B. — How  is  this  case  distin- 
guishable from  Rex  v.  Murray  (a)  ?]  In  that  case  the 
money  proceeded  from  the  master.  [Alderson,  B. — You 
say,  that  in  Murray's  case  it  was  received  from  the  master 
by  or  through  another  servant.  Patteson,  J. — If  Glyn 
had  been  one  of  the  company,  and  had  paid  the  check,  and 

(a)  1  Moo.  C.  C.  276.  In  this  case,  the  prisoner  was  indicted  for  embez- 
zlement. It  was  proved  that  he  was  a  clerk  of  A. ;  that  he  received  from 
another  clerk  3/.  of  A.'s  money,  in  order  that  he  might  pay  (amongst  other 
things)  for  inserting  an  advertisement  in  the  Gazette :  he  paid  10«.  for  the 
insertion,  and  charged  A.  with  20«.  for  the  same,  fraudulently  keeping  back 
the  difference,  which  he  converted  to  his  own  use.  All  the  Judges  held  this 
not  to  be  within  the  statute  7  &  8  Geo.  lY.  c  29»  s.  47  * ;  because  A.  had 
had  possession  of  the  money  by  the  hands  of  his  other  clerk. 

*  Section  of  statute  relating  to  embezzlement  by  clerks. 
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it  was  in  his  possession,  was  it  not  in  the  hands  of  the  com-         1850. 


pany  by  him  ?]     Here  the  paper  never  had  been  reduced        Rmo.  v. 
into  possession,  on  the  part  of  the  master,  at  any  previous 
stage  of  the  proceedings,  unless  it  could  be  said  that  a 
delivery  to   the   prisoner   constituted    a   delivery  to   the 
master.     That  was  the  whole  question.     If  it  did  not,  it 
was  not  larceny.     The  only  possession  of  the  master  was 
the  possession  by  the  servant,  and  if  he  received  it  on  ac- 
count of  the  master,  it  is  the  every-day  case  of  embezzle- 
ment.    Suppose  the  messenger  had  handed  it  over  to  a 
stranger  to  deliver  to  the  master,  which  he  had  promised 
to  do,  and  he  had  purloined  it,  that  would  not  have  been  a 
larceny.      [Aldersan,   B. — Suppose  this  to  have  been  a 
letter  delivered  to  the  prisoner  to  hand  over  to  his  master, 
and  he,  from  some  suspicion  of  its  contents,  or  otherwise, 
had  burned  or  in  some  way  destroyed  it,  would  that  have  been 
larceny !     In  whom  was  the  property  when  the  check  was 
at  Olyn'^s?]     He  apprehended  it  was  the  property  of  the 
banker.     The  banker  was  not  bound  to  give  it  up.     Some 
bankers  retain  them.     [Wilde^  C.  J. — Is  it  not  considered 
the  property  of  the  drawer  when  it  is  paid!]     It  stood 
precisely  upon  the  same  footing  as  a  bill  of  exchange,  which 
an  acceptor  might  keep  after  he  had  paid  it ;  so  might  the 
payer  of  a  check.     It  is  the  banker^s  only  discharge  as 
against  any  action  which  might  be  brought  against  him  for 
the  amount.     It  is,  in  fact,  equivalent  to  a  bill  of  ex- 
change.    [Aldersan^  B. — When  in  the  banker's  hands  was 
it  not  the  property  of  the  master  f)     That  certainly  was 
not  so ;  the  practice  with  many  bankers  went  to  show  it 
was  otherwise.     Drummonds  give  them  up  when  the  cus- 
tomer signs  the  book  ;  Childs  wiU  not  give  them  up  at  all ; 
and  Coutts's  only  do  so  sometimes,  as  a  matter  of  favour  : 
besides,  whatever  force  there  might  be  in  the  observation, 
it  could  only  apply  in  reference  to  a  genuine  check  drawn 
upon   the   banker;    here   there  was  no  evidence  of  any 
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1850.  genuine  instrument.  [Aldersouy  B. — Suppose  he  had 
Rkg.  V,  forged  the  check,  sent  for  it  from  the  bankers,  and  had 
Watm.  obtained  it,  and  burned  it,  could  it  be  said  to  have  been  in 
the  possession  of  the  master  i  Wilde^  C.  J. — Could  you 
not  maintain  trespass  or  trover  (a) !]  So  you  might  have 
done  in  Reg.  v.  Masters,  It  was  not  shown  that  the  paper 
had  been  at  any  time  the  property  of  the  master.  The 
whole  case  rests  upon  its  being  delivered  to  the  prisoner  by 
a  servant  of  the  company,  whose  duty  it  was  to  deliver 
it  to  him,  and  who  had  received  it  from  a  third  person. 
There  was  no  evidence  that  the  master  had  even  a  construc- 
tive possession.  The  only  evidence  of  the  prisoner  having 
committed  any  offence,  was  that  he  ought  to  have  put  the 
paper  into  a  certain  receptacle,  because  in  the  course  of 
business  the  company  would  go  there  to  look  for  it ;  that  it 
was  looked  for,  but  was  not  found.  The  presumption 
therefore  is,  that  as  soon  as  he  got  the  check  back,  he 
destroyed  it,  and  put  it  in  no  place  of  deposit  at  all. 

The  next  question  was,  whether,  looking  at  the  position  the 
prisoner  stood  in  with  reference  to  the  company,  he  could  be 
guilty  of  larceny.  It  was  true,  he  was  a  servant  of  the  com- 
pany. The  company  consisted  of  a  number  of  shareholders, 
not  incorporated,  but  authorized  under  the  statute  (6),  to  sue 
in  the  name  of  the  treasurer,  and  in  all  prosecutions  to  prose- 
cute in  the  name  of  the  treasurer.  For  all  other  purposes, 
the  Act  provides  that  they  are  to  have  aU  the  common  inci- 
dents of  an  ordinary  partnership.  The  prisoner,  although 
employed  as  a  clerk,  at  a  salary,  was  a  shareholder  of  the 
company,  and,  consequently,  a  partner ;  and,  under  these 
circumstances,  could  not  be  convicted  of  larceny.  Some  of 
the  shareholders  were  constituted  directors,  and  these 
were  divided  into  various  separate  committees;  one  of 
these  committees  was  for  managing  general  matters  of  bu- 

(a)  Vide  supra ,  p.  17,  per  Williams,  J. 

(b)  47  Geo.  III.  c.  iiz.  (local  and  peraonal),  s.  1 ;  see  case  stated. 
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siness ;  others,  for  other  affitirs  of  the  company,  and  by  1850. 
one  of  these  committees  was  the  prisoner  appointed ;  and  Rbo.  v. 
the  prisoner,  although  a  clerk,  had«  with  the  others,  a  com- 
mon interest  in  the  concern.  These  committees  were  mere 
temporary  arrangements,  which  might  at  any  time  be  put 
an  end  to.  The  prisoner  therefore  could  not  be  convicted 
of  larceny,  with  respect  to  his  own  property,  under  such 
circumstances.  He  was  aware  there  had  been  cases  de- 
cided, that  where  a  man  has  a  joint  property,  and  takes  it 
animo  farandiy  out  of  the  possession  of  another,  who  has  a 
special  property  therein,  he  may  be  indicted;  but  those 
are  all  cases  where  the  party  has  not  a  present  right  to  the 
possession  :  that  was  not  the  case  here :  here  the  prisoner 
had  a  present  right  of  possession  ;  he  was  not  liable  to  give 
it  up  until  called  upon  to  do  so ;  until  then  he  was  to  keep 
it.  The  prisoner  might  have  been  guilty  of  a  breach  of 
duty,  if,  when  called  upon,  he  had  neglected  to  give  it  up  ; 
but  here,  at  the  time  the  prisoner  had  the  property,  he  had 
the  possession,  and  he  had  also  the  right  to  the  possession, 
and  there  was  no  case  that  went  the  length  to  say  that 
under  such  circumstances  a  man  could  be  convicted  of 
larceny ;  that  could  only  be  where  the  man  obtained  the  pos- 
session animo  furandi.  [Pattesan^  J. —  If  any  of  the 
other  shareholders  had  stolen  it  from  him,  they  might  have 
been  guilty  of  larceny.]  Yes ;  because  the  prisoner  had  a 
special  property  in  the  article  :  but  a  man  cannot  be  found 
guilty  of  stealing  from  himself  the  property  of  which  he 
had  the  possession,  and  also  the  right  of  possession.  He 
referred  to  Russel  on  Crimes  (a). 

There  was  one  other  point :  he  was  charged  as  being 
the  servant  of  the  directors,  and  not  of  the  shareholders. 
[Coleridge^  J. — He  is  not  so  charged  in  the  counts  under 
our  consideration.  Cresswell,  J. — He  is  not  called  the 
servant  of  the  company ;  he  is  called  the  servant  of  Gold- 

(a)  Vol.  II.  p.  87, 88. 
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1850.        amid,  and  others.]    And  others, — meaning  the  other  share- 
Rko.  v.       holders;  then  he  was  indicted  as  being  the  servant  of  him- 
"*•       self.     It  was  clear,  upon  the  facts,  that  he  was  not  the  ser- 
vant of  the  treasurer.     Upon  these  points  the  conviction 
could  not  be  sustained,  and  the  prisoner  must  be  acquitted. 

Attorney- General  (with  him  Clarkson),  in  support  of 
the  conviction. — This  case  came  before  the  Court  in  the 
nature  of  a  new  trial,  or  more  properly  as  on  a  bill  of  ex- 
ceptions, and  therefore  both  sides  must  be  taken  to  be 
bound  by  the  case  as  it  was  submitted.  He  assumed  he 
had  to  answer  three  points  made  for  the  prisoner. 

Ist.  That  the  case  stated  for  this  Court  was  one  of  em- 
bezzlement, and  not  larceny. 

2ndly.  That  the  prisoner  was  a  partner,  and  therefore 
could  not,  under  the  circumstances,  be  guilty  of  larceny. 

Srdly.  That  he  was  not  a  servant,  as  laid  in  the  indict- 
ment.    This  objection  went  to  the  degree  of  offence  only. 

The  first  point  to  be  considered  is,  whether  the  ruling  of 
his  Lordship  was  right  or  wrong.  It  is  contended  that  the 
prisoner,  having  had  the  cancelled  check  returned  to  him, 
and  having  received  it  in  the  course  of  business  for  the  use 
of  the  directors,  and  having  afterwards  destroyed  it,  it  is 
embezzlement  and  not  larceny  :  because,  although  the 
check  was  returned  by  the  bankers,  there  never  was  any 
possession  in  the  master,  the  check  being  in  transitu.  He 
thought  Reg.  v.. Murray^  when  considered,  was  an  authority 
for  this  indictment.  The  point  put  by  Alderson^  B.,  of  a 
letter  having  been  sent  by  the  bankers  for  the  directors, 
seemed  to  him  not  in  point,  for  there  the  property  never 
had  been  the  property  of  the  company.  The  bankers,  in 
this  case,  made  the  party  an  agent  for  the  delivery.  Sup- 
pose he  sent  his  clerk  to  a  law  booksellers  to  buy  a  book 
for  him  ;  that  the  clerk  did  buy  it,  and  then  gave  it  to  the 
laundress  to  give  to  him ;  in  such  case  the  clerk  had  at- 
torned to  him  by  the  laundi*ess:  surely,  if  the  laundress 
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stole  that  book,  it  would  be  larceny.  That  is,  in  principle,  1850. 
precisely  Murray  s  case.  It  was  immaterial  what  was  the  r,©.  ^. 
practice  in  other  banking-houses ;  according  to  the  practice  Watw. 
of  dealing  between  the  bankers  and  this  company,  the  bank- 
ers returned  the  vouchers  to  the  company.  Reg,  v.  Masters 
is  distinguishable  from  this  case,  inasmuch  as  here  the 
party  received  the  paper  to  hold  for  his  master ;  in  Reg,  v. 
Masters  it  was  said  to  be  in  transitu.  [Cresswell^  J. — 
In  Reg.  v.  Masters^  it  was  money  passing  from  one  servant 
to  another,  whose  duty  it  was  to  pay  it  to  a  third  servant : 
it  was  not  the  duty  of  any  one  to  hand  over  to  the  master 
the  identical  coins.]  Here  the  messenger  was  sent  by  the 
company  for  the  check,  and  it  was  returned  to  the  prisoner, 
and  received  by  him,  to  be  kept  for  the  directors.  So  far 
as  the  question  of  property  is  concerned,  Reg,  v.  Murray 
is  an  express  authority.  ^'The  prisoner  was  the  person 
whose  duty  it  was  to  receive  the  pass-book  and  vouchers 
from  the  messenger ;  and  it  was  his  duty,  upon  receiving 
them,  to  compare  the  entries  in  the  pass-book  with  the 
books  of  the  company,  and  to  preserve  the  vouchers  for  the 
use  of  the  company.^  Here  the  duty  having  been  performed, 
and  the  bailment  at  an  end,  he  afterwards  abstracted  or  de- 
stroyed the  check.  If  he  had  merely  received  the  paper,  it 
might  have  been  embezzlement;  but  if  he  has  fully  performed 
his  duty  in  reference  to  it,  the  bailment  is  at  an  end ;  and 
if  any  subsequent  abstraction  takes  place,  that  is  a  larceny. 
{^Cressfcell,  J. — I  think  you  are  assuming  too  much  in  saying 
the  prisoner  had  discharged  his  duty  in  reference  to  this 
check  :  he  was  to  receive  the  vouchers,  and  to  see  that  the 
amount  was  properly  entered  in  the  pass-book.  Wilde^  C.  J. 
— If  he  had  a  duty  to  discharge,  it  is  to  be  presumed 
that  he  performed  that  duty.]  When  the  discovery  was 
afterwards  made  the  property  was  in  the  company ;  first 
by  the  delivery  to  the  messenger  on  behalf  of  the  company, 
and  then  by  being  deposited  by  him  in  the  hands  of  the 
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1850.  prisoner,  who  it  musUbe  presumed  had  performed  his  duty, 
ReoTv,  wid  deposited  the  check  in  the  place  appointed  by  the  com- 
Watts.  pany.  Then  it  was  said  that  if  the  property  was  in  any 
one  at  the  time,  it  was  in  the  bankers,  and  not  in  the  com- 
pany ;  but  that  is  anwered  by  the  case  itself.  It  was  deli- 
vered with  the  book  to  the  messenger  of  the  company,  who 
delivered  the  book  and  check  to  the  prisoner  in  the  usual 
way ;  that  was,  to  be  preserved  for  the  use  of  the  company. 
[Cresswell,  J. — In  this  case  there  was  an  absence  of  proof 
whether  this  check  had,  or  had  not,  been  drawn  by  the 
company,  and  there  was  evidence  that  they  had  the  means 
of  showing  that  fact.  There  was  no  evidence  to  show  that 
when  this  check  went  into  the  hands  of  Olyn  and  Co.  it 
ever  had  been  the  property  of  the  company ;  the  only  evi- 
dence was  that  it  was  drawn  in  the  form  in  which  the  checks 
of  the  company  were  drawn.]  There  were  several  leaves 
missing  out  of  the  check-book,  but  it  could  not  be  proved 
that  this  was  one  of  them.  The  bankers  received  and 
honoured  it  as  the  check  of  the  company,  and  it  was  deli- 
vered by  the  bankers  to  the  messenger  as  the  property  of 
the  company;  and  by  that  act,  (no  other  person  claiming 
it,)  became  the  property  of  the  company. 

It  was  then  said  that  a  man  could  not  be  a  servant 
to  himself.  In  Reg.  v.  Hall  (a),  ^^  It  is  embezzlement 
in  a  member  of,  and  secretary  to,  a  society,  fraudulently 
to  withhold  money  received  from  a  member  to  be  paid  over 
to  the  trustees ;  and  he  may  be  stated  to  be  the  clerk  and 
servant  of  the  trustees,  and  the  money  may  be  properly 
stated  to  be  their  property,  though  the  society  be  not  en- 
rolled, and  though  the  money  ought  in  the  ordinary  course 
to  have  been  received  by  a  steward.  [JFiWe,  C.  J. — Is 
that  under  an  act  which  vests  the  money  in  the  hands  of 
the  trustees  ?]  Yes.  [Coleridge,  J. — The  clerk  in  that 
case  was  not  a  co-trustee.      Cresswell,  J. — Nor  a  co- 

(a)  1  Moo.  C.  C.  474  ;  tee  Reg,  v.  Atkinwn,  1  Car.  &  M.  525. 
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owner.]  If  a  man  be  a  member  4Aa  company,  he  may  1850. 
delegate  to  others  the  property  in  any  article,  and  by  felo-  rkg.  v. 
niously  depriving  them  of  it,  be  guilty  of  a  larceny  of  his 
own  goods.  If  a  man  bails  an  article,  his  property,  he  may 
be  guilty  of  larceny  if  he  steak  it  from  the  bailee,  upon  the 
principle  that  the  custody  of  property,  involving  responsi- 
bility, is  equivalent  to  the  possession.  If  a  man  rides  away 
a  horse,  of  which  he  is  part  owner,  when  it  is  in  the 
custody  of  the  other,  he  is  guilty  of  larceny,  if  he  felo- 
niously takes  it  from  the  possession  of  the  bailee.  The 
act  (a)  says,  **  If  any  clerk  or  servant  shall  steal  any 
chattel,  money,  or  valuable  security  belonging  to,  or  in  the 
possession  or  power  of  his  master  ;''^  so  that  the  act  draws 
the  distinction  between  belonging  to  and  being  in  the  pos- 
session of,  or  power  of  the  master.  It  is  unimportant,  there- 
fore, whether  the  prisoner  had  the  property  equally  with 
directors ;  they  had  the  custody  of  the  document  which 
belonged  to  them.  [Wilde,  C.  J. — To  bring  it  within  that 
section,  you  must  make  out  that  they  were  his  masters.} 
In  Meg.  v.  Jensan  (5),  the  prisoner,  a  clerk  to  a  savings- 
bank,  was  indicted  for  embezzlement,  and  it  was  held  that 
he  was  properly  described  as  a  clerk  to  the  trustees,  though 
elected  by  the  managers.  [^Pattesouy  J. — It  does  not 
appear  he  was  a  member  there.]  No,  he  was  simply  a 
clerk :  in  Reg.  v.  Hall  it  appeared  that  he  was.  [Patteson, 
J. — The  point  was  not  taken  there.]  Heg.  v.  Miller  (c)« 
What  was  there  in  this  case  to  prevent  the  prisoner, 
though  a  member,  from  being  liable  to  a  prosecution  under 
the  circumstances!  He  was  appointed  by  the  directors, 
who  had  the  hiring  of  servants,  and  the  fixing  of  the 
amount  of  salary ;  although  it  is  true  that  the  amount  is 
paid  out  of  the  joint  fund. 

It  is  then  said  that  he  was  not  a  servant.     He  thought 

(a)  7  &  8  Geo.  IV.  c.  29»  s.  46.  {b)  1  Moo.  C.  C.  434. 

(e)  2  Moo.  C.  C.  249. 
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1850.  that  had  been  settled  at  the  trial ;  the  jury  found  him  guilty 
Rbo.  v.  ^  as  servant.  [CressweUj  J. — I  do  not  know  that.]  It  comes 
^^^^'  to  a  question  of  fact^  and  his  learned  friend  must  lay  it  down 
as  a  rule  that  a  man  can  never  be  a  servant  to  himself  and 
others.  Cannot  a  man  submit  himself  to  the  orders  of  the 
directors  of  a  company,  of  which  he  is  himself  a  member, 
upon  condition  that  he  shall  receive  a  salary !  [Wilde,  C.  J. 
— Whom  would  he  sue  for  his  salary  ?]  Those  who  appointed 
him.  \_Cres8wellj  J. — The  case  was  put  for  the  purpose  of 
raising  the  question.  He  was  paid  out  of  the  funds  of  the 
company.  Wilde^  C.  J. — The  case  finds  that  he  was  em- 
ployed as  a  salaried  clerk.]  Yes,  and  that  the  directors 
paid  him ;  and  if  he  had  no  pay  at  all  he  might  stiU  be 
their  servant :  there  were  numberless  servants  who  were 
not  paid  at  all,  but  who  really  paid  for  the  appointment. 
He  then  referred  to  the  statute  as  set  out  in  the  case. 
[Patteson^  J. — It  is  the  property  not  of  the  directors  but 
of  the  society.]  If  so,  then  it  may  be  laid  as  the  property 
of  the  treasurer.  [Patteson^  J. — No  doubt ;  but  can  it 
be  as  against  a  member  of  the  company?]  He  appre- 
hended it  might.  Sect.  3  (a)  did  not  appear  to  affect 
the  question  at  all ;  he  therefore  apprehended  that,  upon 
the  whole,  he  was  entitled  to  the  judgment  of  the  Court. 

Cockbum,  Q.  C.  (in  reply.)    He  was  not  moved  from  his 

position  by  any  of  the  arguments  which  had  been  adduced. 

0  He  would  say  nothing  more  about  embezzlement,  but  in 

reference  to  Reff.  v.  Murray,  cited  on  the  other  side,  there 

the  money  must  be  taken  to  have  been  the  property  of  the 

(a)  47  Geo.  III.  c.  xxz  .(local  and  peraonal),  a.  2.  Nothing  herein  contained 
shall  extend,  or  be  deemed,  construed,  or  taken  to  extend  to  incorporate  the 
said  society  or  partnership,  or  any  of  the  members  thereof,  or  subscribers 
thereto  respectively,  from  any  responsibility,  contracts,  duties,  or  obligations 
whatsoever,  which,  by  law,  they  may  now,  or  at  any  time  hereafter,  be  subject 
or  liable  to,  either  as  between  such  society  or  partnership  and  others,  or 
between  the,  or  any  of  the,  individual  members  of  such  society  or  partnership 
and  others,  or  among  themselves,  or  in  any  other  manner  whatsoever. 
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master,  it  is  quite  consistent  with  that  case  that  it  was  so ;  1850. 
it  indeed  proceeds  upon  the  fact  that  it  was  the  property  of  RboTv! 
the  master.  In  iZo^-  v.  ilfa«<«r<,  wUch  is  distinguishable  ""'"^ 
from  that  case,  the  first  person  received  it  from  a  stranger, 
and  it  never  had  been  the  property,  or  in  the  possession,  of 
the  master.  In  the  one  case  the  money  was  proceeding 
from  the  master,  in  the  other  case  to  the  master.  That  is 
the  whole  doctrine  of  embezzlement,  as  distinguished  from 
larceny.  [Aldersouj  B. — When  the  money  can  come  to 
the  master  only  by  the  hands  of  the  servant  who  has  the 
money,  and  does  not  hand  it  over,  it  is  embezzlement.] 
Reg,  V.  Masters  establishes,  that  where  the  money  passes 
through  several  hands  to  the  master,  it  is  the  same  in  each 
hand  as  in  the  hands  of  the  first  receiver.  Here  it  was 
delivered  to  the  prisoner  that  he  might  pass  it  on  to  the 
directors,  and  it  never  had  reached  their  possession,  and 
therefore  there  was  no  larceny.  It  is  the  common  case  of 
embezzlement.  Had  it  been  money  no  person  could  have 
had  the  slightest  hesitation  in  saying  that  it  was  embezzle- 
ment, and  the  fact  of  its  being  a  piece  of  paper  could  make 
no  difference.  The  statute  does  not  say  you  may  lay  the  pro- 
perty in  the  treasurer,  it  does  not  mean  to  alter  the  rela- 
tion of  the  parties.  Suppose  this  to  have  been  done  openly, 
who  could  have  brought  an  action  of  trover !  In  all  the  other 
cases  trover  might  have  been  maintained.  [Wilde^  C.  J. — 
Then  any  one  shareholder  might  go  into  the  office,  take 
property,  and  walk  away  with  it  X]  Certainly,  but  for  the 
possession.  He  therefore  submitted,  first,  that  there  was 
no  larceny,  because  the  article  never  came  to  the  possession 
of  the  master ;  secondly,  that  he  was  part  owner,  and  at 
the  time  had  the  lawful  possession  of  the  document ;  and 
thirdly,  that  he  was  not  a  servant  as  laid  in  the  indictment. 
Wilde,  C.  J.  (a)  delivered  the  judgment  of  the  Court  as 

(a)  On  Saturday,  June  22,  1850:  Present— WUde,  C.  J.;  Aldenon,  B.; 
Patteson,  J. ;  Coleridge,  J. ;  and  Piatt,  B. 


Watts. 
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1850.        follows: — We  have  considered  this  case,  and  are  all  of 
Rbo.  V,        opinion  that  the  counts  in   the  indictment,  which  charge 
the  stealing  a  piece  of  paper,  the  property  of  Goldsmid  and 
others  the  masters  of  the  prisoner,  are  supported  by  the 
evidence. 

By  the  statement  of  the  case^  it  appears  that  Goldsmid 
and  others  are  the  directors  of  the  company,  and  that  by 
its  constitution  they  have  the  appointment  and  dismissal  of 
the  servants  in  the  employ  of  the  society,  that  they  fix  and 
pay  their  salaries,  and  also  fix  the  duties  they  are  to  per- 
form. The  prisoner  was  a  salaried  clerk  in  the  office,  and 
therefore  he  was  their  servant. 

They  have  ako  the  ultimate  charge  and  custody  of  the 
documents  of  the  company,  and  by  the  course  of  business 
between  the  company  and  its  bankers,  the  paid  checks 
were  returned  to  the  directors,  were  part  of  the  company'^s 
documents,  and  became  the  vouchers  of  the  directors  and 
their  property  as  such  directors.  The  paper  in  question 
was  one  of  these. 

One  of  the  prisoner's  appointed  duties  was  to  receive 
and  keep  for  his  employers  such  returned  checks.  Any 
such  paper  therefore  in  his  custody  would  be  in  the  pos- 
session of  his  employers.  The  paper  in  question,  therefore, 
as  soon  as  it  had  passed  from  the  bands  of  the  messenger 
and  arrived  at  its  ultimate  destination,  the  custody  of  the 
prisoner  for  the  directors,  was  really  in  their  possession ; 
and  when  he  afterwards  abstracted  it,  for  a  fraudulent  pur- 
pose, he  was  guilty  of  stealing  it  from  them :  as  a  butler 
who  has  the  keeping  of  his  masters  plate  would  be  guilty 
of  larceny  if  he  should  receive  plate  from  the  silversmith 
for  his  master,  at  his  master's  house,  and  afterwards  convert 
it  to  his  own  use,  before  it  had  in  any  other  way,  than  by 
his  act  of  receiving,  come  to  the  actual  possession  of  the 
master.  This  case  is  distinguishable  from  those  in  which 
the  goods  have  only  been  in  the  course  of  passing  towards 
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the  master,  as  in  Reg.  v.  Masters  (18  L.  J.,  M.  C.  2  (a)),  1850. 
where  the  prisoner's  duty  was  only  to  receive  the  money  Reo.  v. 
from  one  fellow-servant  and  pass  it  on  to  another  who  was 
the  ultimate  accountant  to  the  master.  Here  the  pap^r 
had  reached  its  ultimate  destination  when  it  came  to  the 
prisoner's  keeping,  and  that  keeping  being  for  his  masters 
made  his  possession  theirs. 

In  this  view  of  the  case  no  difficulty  arises  as  to  part 
ownership  from  the  fact  that  the  prisoner  was  a  share- 
holder in  the  company.  As  such  he  had  no  property  in 
this  paper. 

(a)  See  8,  C,  aupra^  p.  1. 
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IN 


THE  FOURTEENTH  YEAR  OP  THE  REIGN  OP  VICTORIA. 

CORAM 

Pollock,  C.  B.,  Williams,  J. 

WiGHTMAN,  J.  TaLFOURD,  J. 

Martlv,  B. 


The  Queen  against  Henry  Craddock. 

^  1850. 

ARREST  OF  JUDGMENT.  '^"'^y* 

Nov,  20. 


**  Northumberland. — At  the  General  Quarter  Sessions  of  where  a  pri- 

• 

the  Peace  of  our  Lady  the  Queen,  held  at  Hexham,  in  and  JJ^^or  *°' 
for  the  said  county,  on  Wednesday  the  3rd  day  of  July,  in  •J^"^:  oeruia 
the  ]  4th  year  of  the  reign  of  our  Sovereign  Lady  Victoria,  sabaequent 
of  the  United  Kingdom  of  Great  Britain  and  Irehmd  ^^g""^"^' 
Queen,   Defender  of  the  Faith;   before   Her  Majesty's  "id goods 

.  .      **»oa9qfore' 

Justices  of  the  Peace  assigned  to  keep  the  peace  of  the  said  mUdfeionkntify 
county  : — Henry  Craddock  was  tried  upon  an  indictment  in^the jury 
of  which  the  following  is  a  copy.  'S^^^^'d*^* 

"  Northumberland,  to  wit. — The  jurors  of  our  Lady  the  conTicted  of 
Queen  upon  their  oath,,  present  that  Henry  Craddock,  late  ^he  convicUoii 
of  the  parish  of  Alnwick,  in  the  county  of  Northumberland,  ^*"  affirmed 

1^  '  ^  '   upon  a  case 

labourer,  on  the  13th  day  of  May,  in  the  year  of  our  Lord  retenred  upon  a 

motion  inarreii 
ofjuidffment. 
Where  the  receiving  is  so  laid,  the  Judge  should  direct  the  Jury  to  acquit  upon  the  count 
for  receiving,  if  they  should  not  find  the  prisoner  guilty  of  stealing. 

Qy.  Whether  the  words  "  so  as  aforesaid  feloniously  stolen"  necessarily  mean  that  the 
goods  were  stolen  by  the  person  in  the  preceding  count  mentioned. 


VOL.  I.  CO 


Craddock. 
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1850.  1850,  at  the  parish  aforesaid,  in  the  county  aforesaid,  one 
Reo.  v.  promissory  note  for  the  payment  of  10/.,  and  of  the  value  of 
10/.,  and  one  piece  of  paper  of  the  value  of  one  penny , 
of  the  property,  goods^  and  chattels  of  Robert  Harvey, 
from  the  person  of  the  said  Robert  Harvey,  the  said  sum 
of  1 0/.,  secured  and  payable  by  and  upon  the  said  promis- 
sory note,  being  then  and  there  due  and  unsatisfied  to  the 
said  Robert  Harvey,  then  and  there  feloniously  did  steal, 
take,  and  carry  away  against  the  form  of  the  statute  in  that 
case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown,  and  dignity. 

*'  Second  count:  and  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present  that  Henry  Craddock,  late  of 
the  parish  aforesaid  in  the  county  aforesaid,  labourer,  on 
the  day  and  year  aforesaid,  at  the  parish  aforesaid  in  the 
county  aforesaid,  one  bank  note  for  the  payment  of  10/., 
and  of  the  value  of  1 0/.,  and  one  piece  of  paper  of  the  value 
of  one  penny,  of  the  property,  goods,  and  chattels  of  Robert 
Harvey,  from  the  person  of  the  said  Robert  Harvey,  the 
said  sum  of  10/.  secured  and  payable  by  and  upon  the  said 
bank  note,  being  then  and  there  due  and  unsatisfied  to  the 
said  Robert  Harvey,  then  and  there  feloniously  did  steal, 
take  and  carry  away  against  the  form  of  the  statute  in  that 
case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

'*  Third  count :  And  the  jurors  aforesaid  upon  their  oath 
aforesaid  do  further  present,  that  Henry  Craddock,  late  of 
the  parish  aforesaid  in  the  county  aforesaid,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid  in  the  county  afore- 
said, the  goods  and  chattels  aforesaid,  so  as  aforesaid  felo- 
niously stolen,  taken  and  carried  away,  feloniously  did 
receive  and  have  then  and  there,  well  knowing  the  said 
goods  and  chattels  last  aforesaid  to  have  been  feloniously 
stolen,  taken,  and  carried  away  against  the  form  of  the 
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statute  in  such  case  made  and  provided,  and  against  the        1850. 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  RboTv] 

"  Dickson."         Craddock. 

The  jury  found  the  prisoner  Not  Guilty  upon  the  first 
and  second  counts,  but  Guilty  of  receiving  under  the  third 
count. 

Upon  tins  the  Counsel  for  the  prisoner  moved  in  arrest 
of  judgment,  because  the  jury  had  acquitted  the  prisoner  of 
the  stealing,  and  in  the  said  last  count  it  is  stated  that  the 
prisoner  did  receive  the  same  goods  and  chatteb  ^^so  as 
aforesaid  feloniously  stolen^  whereas  the  jury  having  found 
that  he  had  not  stolen  the  same  they  could  not  under  the 
third  count  as  it  is  worded  find  him  guilty  of  receiving  the 
goods  so  alleged  to  be  stolen  by  him. 

The  Counsel  for  the  prosecution  contended  that  the 
words  ^'so  as  aforesaid^''  in  the  count  for  receiving  mi^t 
be  struck  out  as  surplusage,  which  the  Court  refused  to  do. 

The  Court,  however,  granted  a  case  for  the  opinion  of 
the  Justices  of  either  Bench  and  the  Barons  of  the  Exche- 
quer, under  the  statute. 

The  Court  postponed  judgment,  and  the  prisoner  was 
committed  to  the  conmion  gaol  of  the  county  until  the 
decision  of  the  Judges  be  received  unless  he  should 
find  bail  himself  in  40Z.,  and  two  sureties  in  202.  each 
before  the  rising  of  the  Court  or  at  any  adjournment 
thereof,  which  he  has  not  yet  done. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  prisoner  is  properly  found  guilty  under  the  count  for 
receiving  as  set  forth  in  the  indictment. 

"Charles  Att.  Monck, 
"  Chairman  of  Quarter  Sessions  for  the 
county  of  Northumberland." 

Otter,   for   the   prisoner. — This  case  turned  upon  the 

c  c  2 
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1850.  construction  to  be  put  upon  the  words  '^so  as  aforesaid/' 
UeqTv.  He  should  say  that  they  meant  that  the  goods  in  the  first 
Cradoock.  hjjJ  second  counts  had  been  stolen,  taken,  and  carried 
away  by  Henry  Craddock,  as  in  those  counts  mentioned. 
The  words  were  descriptive  of  the  person,  and  the  prisoner 
having  been  acquitted  of  the  stealing  was  entitled  to  be 
acquitted  altogether  (a).  Reg.  v.  Woolford  (b)  was  precisely 
in  point ;  but  it  would  be  said  that  an  alteration  had  been 
made  by  the  statute  11  &  12  Vict.  c.  46 ;  he  would  how- 
ever submit  that  that  statute  made  no  alteration  in  the 
offence  or  in  the  mode  of  pleading.  The  statute  was 
intended  to  remedy  a  defect  in  the  law  in  consequence  of 
the  escape  of  prisoners  in  such  cases  as  in  Rex  v.  Gallo- 
way {c)y  and  Rex  v.  Madden  {d).  In  the  statute  11  &  12 
Vict.  c.  46,  s.  3,  the  word  "  felonious*^  is  used  when  applied 
to  receiving,  and  in  some  instances  it  is  omitted  when 
applied  to  the  stealing ;  but  the  statute  must  mean  in  all 
cases  ^'feloniously  stolen/^  as  appears  upon  reference 
to  the  statute  7  &  8  Geo.  IV.  c.  29,  s.  bb.  It  might  have 
been  sufficient  if  the  third  count  had  simply  stated  the 
goods  to  have  been  feloniously  stolen,  but  the  stealing  is 
limited  by  words  of  description  to  a  particular  stealing — a 
stealing  '^  so  as  aforesaid.*"  In  all  the  precedents,  and  in 
all  the  text  writers  it  has  been  the  custom  to  make  this 
distinction  in  the  form  of  the  indictment : — where  the 
principal  and  receiver  are  indicted  jointly  the  receiver  is 
charged  with  receiving  the  goods  and  chattels  ''so  as  afore- 
said feloniously  stolen,^  &c.,  but  in  a  substantive  felony 

(a)  See  Et  parte  Palmer,  6  C.  &  P.  122. 

{b)  1  Moo.  &  R.  384  :  marginal  note — "  In  an  indictment  for  receiving 
stolen  goods,  knowing  them  to  have  been  stolen  by  a  person  named,  the 
stealing  by  that  person  must  be  proved,  or  the  receiver  must  be  acquitted." 

(c)  I  M.  C.  C.  234,  in  which  case  the  Judges  (before  the  statute)  deter- 
mined that  a  party  ought  not  to  be  indicted  both  as  a  principal  and  as  a 
receiver. 

((/)  1  M.  C.  C.  277,  confirming  Rex  v.  Galloway, 
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the  allegation  is  '^  goods  and  chattels  before  then  felo-  1850. 
niously  stolen  did  receive/^  without  stating  by  whom  the  Rxo.  v. 
felony  was  committed.  The  words  ^'  so  as  aforesaid  ""^  draw 
after  them  the  description  of  the  manner  of  stealing,  and 
the  person  by  whom  the  goods  were  stolen.  ^Martin,  B. 
— Is  this  in  the  nature  of  a  motion  in  arrest  of  judgment  !J 
Yes.  [Martin J  B. — Reg,  v.  Woolford  was  upon  a  variance, 
and  not  in  arrest  of  judgment.  Suppose  two  counts  in  an 
indictment,  identically  the  same,  and  the  prisoner  is  found 
guilty  upon  the  one  and  not  guilty  upon  the  other,  could 
the  judgment  be  arrested  ?]  No  jury  would  so  stultify  them- 
selves. Suppose  the  indictment  to  have  charged  the  pri- 
soner with  receiving  a  note  stolen  by  A.,  it  could  not  be 
given  in  evidence  that  he  had  received  a  note  stolen  by  B. 
Under  the  statute  the  addition  of  a  count  for  receiving  is 
allowed  only  where  the  goods  are  the  same.  Upon  the 
record  this  inconsistency  would  appear,  that  the  prisoner 
was  acquitted  of  stealing  certain  goods,  and  then  convicted 
of  receiving  those  goods  so  stolen  by  himself.  Where  a 
party  is  charged  with  stealing  a  blax^k  horse,  although  the 
word  '^  black  **  is  immaterial,  still,  if  it  be  alleged  it  must 
be  proved.  [Williams,  J. — This  being  a  motion  in  arrest 
of  judgment  you  must  take  it  that  all  the  counts  are 
proved.  Pollock^  C.  B. — It  is  extreme  nonsense,  no 
doubt,  but  the  objection  is  purely  technical  and  it  is  met 
by  technicality.]  Then  the  Court  will  overrule  Beg.  v. 
Woolford.  [Pollockj  C.  B. — Not  at  all;  that  case  was 
not  after  verdict.  In  this  case  the  Judge  at  the  trial 
ought  to  have  directed  the  jury  to  acquit  upon  the  third 
count  if  they  acquitted  upon  the  other  two,  but  that 
is  not  the  point  before  us.  The  question  before  us  is 
whether  this  judgment  ought  to  be  arrested;  that  is  a 
mere  dry  question  of  pleading.  Williams,  J. — What  is 
the  objection  to  interpreting  the  words  "so  as  aforesaid" 
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1850.       to  mean,  **a8  I  said  before"! — Pollock^  C.  B. — Some  of 
rbo.  v.       the  Court  are  of  opinion  that  the  words  do  not  necessarily 
Ckaooook.     mg^jj  ^^  which  is  attached  to  them  for  the  purpose  of 
raising  this  objection.] 

LiddUy  for  the  Crown,  was  not  called  upon. 
Pollock,  C.  B. — The  conviction  must  be  affirmed. 
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IN 


THE  FOURTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 

CORAM 

Lord  Campbicll,  C.  J.,  CKiaMWifiLL,  J., 

Parkk,  B.,  Eklb,  J., 

Aldkiuox,  13.,  Platt,  B., 

PaITKUON,  J.,  WlLLIAMd,  J., 

CoLBRIDGfi,  J.,  TaLFOURD,  J., 

Maulk,  J.^  Maiitln,  U. 


The  Queen  v.  John  Wiley. 

]  850. 

RECEIVER.  Tuemiay, 

Nov.  26  (a). 

"  At  the  General  Quarter  Sessions  of  the  Peace  for  the  Two  penom 
county  of  Northumberland,  holden  by  adjoumtnent  at  the  ^^f^^ 
Moot  Hall  of  the  said  county,  in  the  Castle  of  Newcastle-  ned  them  ia  a 
upon-Tyne,  in  the  same  county,  on  the  26th  day  of  Feb-  J^tVour 
ruary,  in  the  year  of  our  Lord  one  thousand  eight  hundred  ?^^l^\  ^'^'  - 
and  fifty,  Bryan  Straughan,  George  Williamson,  and  John  a.'b  father. 
Wiley  were  jointly  indicted  for  stealing  and  receiving  five  admft^^he 

thieves  into 
.  the  house,  and 
shortly  afterwards  carried  a  Ughted  eudle  and  conducted  them  to  a  stable- (at  the  back  of  the 
house  and  belonging  thereto)  where  one  of  the  thieves  who  had  carried  the  sat^  placed  it  on  the 
floor.  The  mouth  of  the  sack  was  tied.  The  three  stood  round  the  sack  as  if  bargaining. 
Held,  that  upon  these  facts  A.  could  not  be  conyicted  of  receiving,  by  Parke,  B.,  Jlderum,  B., 
Patietont  J.,  Coleridge,  J.,  Maule,  J.,  Piatt,  B.,  Talfowrd,  J.,  and  Martin,  B. ;  dissenting,  Lord 
CampbeU,  C.  J.,  CreMtweU,  J.,  Erie,  J.,  and  WiUuam,  J. 


(a)  This  case  had  been  previously  argued,  in  Easter  Term  last,  on  April  27th,  before  Lord 
Campbell,  C.  J.,  Parke,  B.,  Alderson,  B.,  Cresswell,  J.,  and  Brie,  J. 
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1850.  hens  and  two  cockSy  the  property  of  Thomas  Davison.  It 
Rco.  V.  was  proved  that  on  the  morning  of  the  28th  day  of  January 
'^'^'  in  the  same  year,  about  half-past  four,  Straughan  and 
Williamson  were  seen  to  go  into  the  house  of  John  Wiley's 
father  with  a  loaded  sack  that  was  carried  by  Straughan. 
John  Wiley  lived  with  his  father  in  the  said  house,  and 
was  a  higgler  attending  markets  with  a  horse  and  cart. 
Straughan  and  Williamson  remained  in  the  house  about 
ten  minutes,  and  then  were  seen  to  come  out  of  the  back 
door  preceded  by  John  Wiley  with  a  candle,  Straughan 
again  carrying  the  sack  on  his  shoulders,  and  to  go  into  a 
stable  belonging  to  the  same  house  situated  in  an  enclosed 
yard  at  the  back  of  the  house,  the  house  and  stable  being 
on  the  same  premises.  The  stable  door  was  shut  by  one  of 
them,  and  on  the  policemen  going  in  they  found  the  sack 
lying  on  the  floor  tied  at  the  mouth,  and  the  three  men 
standing  round  it  as  if  they  were  bargaining,  but  no  words 
were  heard.  The  sack  had  a  hole  in  it  through  which 
poultry  feathers  were  protruding.  The  bag  when  opened 
was  found  to  contain  six  hens,  two  cocks,  and  nine  live 
ducks.  There  were  none  of  the  inhabitants  up  in  the  house 
but  John  Wiley,  and  on  being  charged  with  receiving  the 
poultry  knowing  it  to  be  stolen  he  said  that  *'  he  did  not 
think  he  would  have  bought  the  hens.' 

"  The  jury  found  Straughan  and  Williamson  guilty  of 
stealing  the  poultry  laid  in  the  indictment,  and  John  Wiley 
guilty  of  receiving  the  same  knowing  it  to  be  stolen. 

"  The  Bench  told  the  jury  that  the  taking  of  Straughan 
and  Williamson  with  the  stolen  goods  as  above  by  Wiley 
into  the  stable  over  which  he  had  control,  for  the  purpose  of 
negotiating  about  the  buying  of  them,  he  well  knowing  the 
goods  to  have  been  stolen,  was  a  receiving  of  the  goods  by 
him  within  the  meaning  of  the  statute. 

"The  question  for  the  opinion  of  the  Court  is,  If  the 
conviction  of  Wiley  is  proper. 
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The  three  prisoners  were  again  jointly  indicted  for  steal-        1850. 


ing  and  receiving  the  nine  ducks  which  were  found  in  the  sack  Rbo.  v. 
mentioned  in  the  last  case,  and  upon  the  same  evidence  and 
the  same  direction  by  the  Bench.  The  jury  again  found 
Straughan  and  Williamson  guilty  of  stealing,  and  John 
Wiley  guilty  of  receiving  the  nine  ducks,  knowing  them  to 
have  been  stolen.  The  question  for  the  opinion  of  the 
Court  isy  Whether  this  second  conviction  is  proper. 

(Signed)  .  Charles  Att.  Monck, 

'^  Chairman  of  the  Court  of  Quarter  Sessions 
for  Northumberland.'*' 

Otter^  for  the  prisoner.  — Was  this  a  receiving  within 
the  meaning  of  the  statute  3  W.  &  M.  c.  9?  From 
the  stat.  5  Anne,  c.  31,  down  to  22  Geo.  III.  c.  58, 
there  were  many  statutes  against  buyers  and  receivers. 
In  all  those  statutes  the  words  ^^  buy  and  receive  "  were 
used.  The  subsequent  statute  7  &  8  Geo.  IV.  c.  29, 
under  which  this  indictment  was  laid,  repeals  the  stat.  22 
Geo.  III.  and  makes  it  an  offence  to  '^ receive^  stolen 
goods,  omitting  the  word  '^  buy,'^  and  therefore  it  appears 
that  buying  without  receiving  is  not  an  offence  under  that 
statute.  If  that  be  so,  the  fact  of  taking  the  party  into  the 
stable  with  an  intent  to  buy  is  no  offence.  Upon  the 
meaning  of  the  word  "  receive "  in  that  stat.  (the  7  &  8 
Geo.  IV.  c.  29,  s.  54,)  this  case  depended.  How  did  the 
parties  at  the  time  stand  in  relation  to  the  stolen  articles. 
It  was  quite  clear  that  the  right  of  property  remained  in 
the  party  from  whom  it  was  stolen.  The  thieves  had  the 
actual  possession,  and  nothing  more ;  there  is  no  evidence 
that  that  passed  from  them.  He  cited,  Fyson  v.  Cham- 
bers (ei),  and  Armory  v.  JDelamirie  (6),  to  show  that  where 
the  party  has  the  right  to  an  actual  possession,  originally 

(a)  9  M.  &  W.  460.  {b)  1  Stra.  505. 
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1850.        obtained,  not  by  unlawful  means,  he  may  maintain  trover, 
RboTv]       but  it  was  very  different  where  the  possession  was  obtained 
wiLiY.       jjy  xiniawful  means ;  there  trover  by  the  party  so  possessed 
would  not  lie,  there  being  no  ownership  in  him.     In  order 
to  create  a  possession  in  the  receiver  there  must  be  a 
willing  parting  with  the  possession  by  the  holder,  and  on 
the  part  of  the  receiver  there  must  be  a  willing  taking. 
fLord  Campbelly  C.  J. — May  there  not  be  a  joint  posses- 
sion in  the  receiver  and  in  the  thief.]     In  this  case  he 
thought  there  could  not  be ;  possession  by  the  thieves  was 
antagonistic  to  possession  by  the  receiver.     In  order  to  con- 
stitute a  receiving  there  must  be  a  person  parting  with  the 
property  and  another  receiving  it.     If  one  man  were  to  say 
to- another,  I  have  a  watch  hidden  under  such  a  tree,  and  the 
other  were  upon  this  to  go  and  take  it,  it  could  not  be  said 
that  that  was  a  receiving,  because  it  was  taken  against  the 
will  of  the  party  having  the  possession ;  Reg,  v.  Wade  (a). 
A  man  cannot  be  said  to  receive  that  which  he  steals. 
Nor  will  a  constructive  possession  be  sufficient ;  the  party 
must  have  actually  received  the  goods  into  his  possession ; 
Reg.  V.  Hill  (6).     [Lord  Campbell^  C.  J. — That  case  goes 
to  show  that  an  actual  or  potential  receiving  is  sufficient. 
Maule^  J. — What  is  "potential"?]     He  apprehended  it 
meant  having  a  disposing  power  over  the   property.     If 
potential  is  to  mean  constructive  possession,  Reg  v.  Hill 
is  wrongly  decided ;  for  the  party  to  whom  goods  are  for- 
warded has,  whilst  the  goods  are  in  transitUy  a  constructive 
possession.     [Alderson^  B. — That  doctrine  does  not  apply 
in  criminal  cases  (c) .     Lord  Campbell^  C.  J. — Suppose  the 
thief  and  the  receiver  to  have  both  of  them  at  the  time  the 

(a)  1  Car.  &  K.  739. 

lb)  1  Den.  C.  C.  453,  ante,  p.  150. 

(c)  In  civil  cases,  the  law  implies  a  lawful  possesiiou,  although  there  may 
not  be  an  actual  receipt.  In  criminal  cases,  the  lawful  possession  cannot  bt 
implied ;  the  charge  is  of  an  unkivt^l  possession. 
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actual  manual  poesession,  will  that  do!     May  there  not  be        1850. 
a  receivmg  although  the  thief  is  jointly  in  possession !]     If       Rbo.  v. 
there  can  be  a  joint  possession  the  case  of  Reg.  v.  Parr  (a) 
is  wrongly  decided.     Here   the  prisoner  never  had   the 
manual  possession.     \^Lord  Campbell^  C  J.—  Suppose  the 
bargain  to  be  struck,  but  the  position  of  the  parties  with 
respect  to  the  goods  to  have  been  unaltered,  how  would 
that    have  been?     Alderson,  B. — It   is  immaterial  that 
the  goods  should  have  been  paid  for ;  if  the  parties  had  gone 
away  and  left  the  goods,  giving  the  prisoner  credit,  that 
would  have  done.     Lord  Campbell^  C.  J. — Would  it  not 
have  been  sufficient  if  the  thieves  had  parted  with  the  pos- 
session until  the  price  had  been  agreed  upon  l    Alderson^ 
B. — It  is  quite  consistent  with  the  direction  of  the  Judge 
that  the  thieves  had  the  possession  from  the  first  to  the 
last.     Parke,  B. — The  question  here   is  whether  taking 
the  thieves  into  the  stable  with  the  goods  was  a  posses- 
sion of  the  goods  with  the  thieves.]     The  construction  at- 
tempted to  be  put  is,  that  it  was  a  receiving  of  the  goods  to 
take  in  the  prisoners.     Can  a  man  be  said  to  be  a  receiver 
of  stolen  goods  who  merely  takes  another  person  aside  for 
the  purpose  of  buying  them  ?    Here  the  prisoner  had  not 
the  control  of  the  stable ;  it  was  his  father's  stable.    Farina 
V.  Home  {b)  is  a  decision  upon  the  meaning  of  the  word 
^^ receive:^  there  Parhe^  B.,  adopted  the  ruling  of  the 
under-sheriff  who  tried  the  cause ; — ^^  that  to  bring  the 
case  within  the  statute  (the  Statute  of  Frauds,  s.  17)  the 
acceptance,  or  receipt,  must  be  with  the  intention  of  taking 
possession  as  owner."^     It  may  be  said  there  is  a  difference 
in  the  cases,  but  the  question  is,  what  facts  constitute  a 
receiving  under  the  statute !     Was  there  not  a  locus  pceni- 
tentkei    Suppose  Wiley  would  not  have  given  the  sum 
demanded,  there  was  nothing  to  prevent  the  thieves  from 

(a)  2  Moo.  &  R.  346.  (b)  16  M.  &  W.  119. 
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1850.        taking  the  goods  away  again.     The  question  of  actual  or 
Rso.  V.        constructive  possession  was  not  left  to  the  jury. 

Liddle^  for  the  Crown,  would  confine   his  remarks   to 
what  took  place  from  the  time  of  the  thieves  entering  the 
house  to  the  time  they  left  it,  particularly  to  what  took 
place  in  the  stable.     Many  of  the  arguments  on  the  other 
side  were  based  upon  this  fallacy;  they  confounded  con- 
structive possession  with  joint  actual  possession.     Reg.  v. 
Parr  (a),  was  clearly  a  case  of  constructive  possession,  as 
against  Holbome,     It  was  said  that  the  possession  of  the 
thieves  was  antagonistic  to  that  of  the  receiver.     In  Rex 
V.  King  (6),  where  the  prisoner  assisted  in  carrying  away 
some  goods  which  had  been  previously  stolen,  the  prisoner 
might  have  been  indicted  as  a  receiver  at  common  law  or 
under  the  statute,  although  there  was  no  transfer  of  the 
goods  from  the  thieves  to  King.     A  man  may  have  actual 
joint  possession.     There  may  be  actual  possession  without 
manual  possession,  as  in  the  case  of  receiving  and  harbour- 
ing a  prisoner ;  that  is  a  potential  possession.    The  question 
here  is, — had  Wiley  any  possession  at  all !  Had  he  either 
actual  or  potential  possession?     At  common   law  a  man 
was  a  receiver  who  let  another  into  his  house  and  shut  the 
door.     Why  was  not  the  prisoner  a  receiver  at  common 
law  in   this  case?    he  had  exercised  a  control  over  the 
goods ;  but  for  that  control  they  would  not  have  been  taken 
into  the  stable.     In  East's  P.  C.  vol.  i!.  p.  765,  it  is  said, 
^^  As  to  what  general  evidence  shall  be  held  to  constitute  a 
receiver  under  the  statutes  of  W.  &  M.  and  Anne,  and  22 
Geo.  III.  c.  58,  it  is  to  be  observed  that  the  words  of  those 
acts  are  in  the  disjunctive,  "  receive  or  buy.''     Therefore 
it  follows  that  in  order  to  constitute  a  receiver  generally  so 
called,  it  is  not  necessary  that  the  goods  should  be  actually 
purchased  by  him ;  neither  does  it  seem  necessary  that  the 

(a)  2  Moo.  &  R.  346.  {b)  Russ.  &  R.  332. 
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receiver  should  have  any  interest  whatever  in  the  goods;  it  18*50. 
is  sufficient  if  they  be  in  fact  received  into  his  possession  in  rbo.  v. 
any  manner,  mah  animo,  so  as  to  favour  the  thief,'  or  with-  Wiley. 
out  lawful  authority,  express,  or  to  be  implied  from  the 
circumstances"  (a).  And  if  "  to  receive,^'  and  "  to  have  in 
possession  ,^^  are  to  be  regarded  as  convertible  terms,  the 
statute  2  Will.  IV.  c.  34,  against  offences  relating  to  the 
coin,  gives  us  an  interpretation :  in  sect.  21  it  is  enacted 
that  where  the  having  any  matter  in  the  custody  or  posses- 
sion of  any  person  is  by  that  act  made  an  offence,  it  shall 
be  construed  to  mean  any  person  having  any  such  matter 
in  his  personal  custody  or  possession,  or  knowingly  and  wil- 
fully having  it  in  a  dwelling-house  or  other  building, 
lodging,  apartment,  field,  or  other  place,  open  or  inclosed, 
and  whether  belonging  to  himself  or  not,  or  whether  it 
shall  be  had  for  his  own  use  and  benefit  or  that  of  another. 
Reg.  V.  Roges  (6)  was  a  case  arising  upon  that  statute, 
and  there  it  was  held  that  ^'  where  pieces  of  counterfeit  coin 
are  found  on  one  of  two  persons  acting  in  guilty  concert, 
and  both  knowing  of  the  possession,  both  are  guilty  under 
the  statute.^  There  the  argument  was  precisely  that  put 
forward  for  the  prisoner  in  this  case.  The  possession  was 
joint  from  the  moment  the  parties  acted  in  concert  in 
reference  to  the  goods  in  question.  Reg.  v.  Qerrish  (c). 
[Maukf  J. — Those  were  not  cases  of  stolen  money.]  By 
potential  possession  must  be  meant  having  the  physical 
power  to  take  the  thing  into  his  own  hand ;  if  that  be  so  it 
is  impossible  to  conceive  a  stronger  case  of  potential  pos- 

(a)  On  the  former  argument  Uddle  added,  that  the  same  doctrine  was  re- 
cognised in  Reg,  v.  Davii,  6  C.  &  P.  177 ;  and  that  in  JUg,  v.  Richardtomf 
6  C.  &  P.  335,  Taunton,  J.,  in  summing  np  with  respect  to  the  receifer, 
said : — "  Whether  he  made  any  bargain  or  not  is  a  matter  of  no  consequence. 
If  he  recti? ed  the  property  for  the  mere  purpose  of  concealment,  without  deri? - 
ing  any  profit  at  all,  he  is  just  as  much  a  recei? er  as  if  he  had  purchased  it. 
It  is  a  receiying  within  the  meaning  of  the  statute."  He  also  dted  Reg,  v. 
OruneeU,  9  Car.  &  P.  365. 

(6)  2  Moo.  C.  C.  85.  (c)  2  Moo.  &  R.  219. 
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1850.  session  (a) ;  not  only  so,  he  exercised  a  control  over  them ; 
Rbo.  v.  he  had  an  actual  possession.  [Coleridge^  J. — Do  the 
^'''■^'  words  "  as  above,"  include  the  taking  to  the  stable  ?]  He 
apprehended  they  did.  If  he  was  entitled  to  use  the  fact 
that  the  sack  was  on  the  stable  floor  at  the  time,  and  not  in 
the  manual  possession  of  the  others,  it  seemed  to  him  to 
put  the  case  beyond  all  doubt.  Wiley  had  then  a  posses- 
sion at  least  equal  to  that  of  the  other  prisoners. 

Otter  replied. 

Martin,  B. — I  am  of  opinion  this  conviction  is  wrong. 
The  case  depends  upon  the  construction  of  the  statute  7  & 
8  Geo.  IV.  c.  29,  s.  54.  Now  I  apprehend  the  true  rule 
for  the  construction  of  statutes  is  that  laid  down  by  Parke, 
B.,  in  Beche  v.  Smith  {b)^  where  he  says,  'Mt  is  a  very 
useful  rule  in  the  construction  of  a  statute  to  adhere  to  the 
ordinary  meaning  of  the  words  used,  and  to  the  grammati- 
cal construction,  unless  that  is  at  variance  with  the  inten- 
tion of  the  legislature  to  be  collected  from  the  statute 
itself,  or  leads  to  any  manifest  absurdity  or  repugnance,  in 
which  case  the  language  may  be  varied  or  modified  so  as  to 
avoid  8uch  inconvenience,  but  no  further."  The  question 
therefore  is,  what  is  the  meaning  of  the  word  *^  receive  ^  as 
used  in  the  statute  \  I  understand  the  facts  of  this  case 
to  be  these.  [He  stated  the  facts.]  Now  I  am  of  opinion  thai 
Wiley  never  did  receive  these  articles,  that  he  had  no  pro- 
perty in  them,  that  the  stealers  had  possession  of  the  fowb, 
intending  to  hold  them  if  the  price  was  not  such  as  satisfied 
them,  and  not  intending  that  Wiley  should  have  them 
unless  the  bargain  was  to  their  satisfaction ;  and,  therefore, 
that  Wiley  never  did  receive  them.  I  also  think  it  neces- 
sary that  parties  should  understand  with  what  they  are 

(a)  Lord  Campbell,  C.  J.,  said  he  could  not  attach  any  legal  meaning  to  the 
word  "  potential.*' 

{b)  2  M.  &  W.  195,  referring  to  Barton,  J.,  in  WarJmrton  v.  Latfekmit  I 
Hudson  &  Brooke's  Irish  Reports,  648.  See  fnrther,  M.  &  W.,  Genenl 
Index,  p.  396,  "  Statute." 
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charged*  and  that,  to  that  end,  the  simple  and  ordinary        1850. 
meaning  of  the  words  should  be  adopted.  rbo.  v. 

Talpourd,  J. — I  am  ako  of  opinion  that  this  conviction  Wiley. 
is  wrong  upon  the  simple  words  of  the  statute.  It  appears 
to  me  that  Wiley's  position  (as  stated  in  the  case)  excludes 
any  question  as  to  whether  he  was  exercising  dominion 
over  the  fowls.  He  was  in  the  situation  of  a  purchaser 
who  had  not  completed  his  purchase,  and  in  whom,  at  the 
time,  there  was  no  right  of  possession. 

WiLUAjfs,  J. — I  am  of  opinion  this  conviction  was  right. 
If  Wiley  had  conveyed  the  sack  from  the  house  to  the 
stable  he  would  have  had  possession  of  the  fowls,  with  a 
corrupt  and  wicked  mind,  knowing  that  they  were  stolen  ; 
but  the  question  is,  whether,  upon  the  facts  stated,  he  was 
proved  to  have  had  possession.  There  is  no  doubt  that  all 
the  parties  had  a  common  purpose  in  carrying  the  sack  to 
the  stable ;  for  this  purpose  it  was  necessary  that  some  one 
should  have  the  manual  possession.  Wiley  had  it  not,  but  it 
seems  to  me  that  they  were  all  agents  for  the  one  common 
purpose ;  that  the  man  who  carried  the  fowls,  had  posses- 
sion as  agent  for  the  prisoner,  and  that  the  prisoner  was 
therefore  properly  convicted. 

Platt,  B. — I  am  of  opinion  the  conviction  was  wrong. 
In  order  to  convict,  it  is  necessary  to  show  that  the  party 
was  actually  a  receiver,  that  the  goods  were  under  his 
dominion.  If  it  is  to  be  taken,  that  while  the  sack  was 
being  carried  to  the  stable,  and  Wiley  was  carrying  the 
light,  they  were  jointly  in  possession,  it  must  be  taken 
that  the  possession  was  of  the  same  kind.  Wiley^s  posses- 
sion must  have  been  the  same  as  that  of  the  others — the 
thieves;  if  so,  how  could  he  be  convicted  of  receiving! 
As  the  bargain  was  open  at  the  time,  and  as  the  thieves 
bad  the  control  and  possession  (not  lawfully),  and  as  it  was 
not  to  be  expected  that  the  possession  would  have  been 
parted  with  unless  the  bargain  had  been  struck,  it  seems  to 


Wiley. 
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1850.  me  too  much  to  say,  that  Wiley  had  received  them,  and 
rbo.  9.  therefore  too  much  to  say,  "  that  the  taking  of  Straughan 
and  Williamson  with  the  stolen  goods,"  as  set  out,  **  by 
Wiley  into  the  stable,  over  which  he  had  control,  for  the 
purpose  of  negotiating  about  the  buying  of  them,  he  well 
knowing  the  goods  to  have  been  stolen,  is  a  receiving  of  the 
goods  by  him  within  the  meaning  of  the  statute."^ 

Erlb,  J. — I  am  of  opinion  this  conviction  was  right, 
upon  two  grounds.  Wiley  co-operated  with  the  thieves  in 
taking  the  goods  to  the  stable  from  the  house,  which  was 
under  the  control  of  Wiley,  for  the  purpose  of  more  securely 
bargaining  for  the  goods.  If  Wiley  had  taken  part  in  car- 
rying the  goods,  there  is  no  doubt  in  the  minds  of  many 
of  the  Judges,  that  that  would  have  been  a  joint  possession ; 
and  I  am  of  opinion,  that  in  the  part  he  took  in  the  trans- 
port of  the  goods,  he  was  jointly  in  possession.  I  found 
this  opinion,  in  some  measure,  upon  the  law,  that  if  the  thief 
asks  a  person  to  remove  the  goods  stolen  to  a  place  of  safety, 
and  that  person  does  so  remove  them,  although  he  is  not 
liable  to  be  convicted  of  a  larceny,  he  may  be  convicted 
as  a  receiver  (a)  :  from  this  it  seems  to  me  to  follow,  that 
if  a  person  who  so  co-operates  is  criminally  liable  as  a 
receiver,  the  prisoner  in  this  case  ought  not  to  be  ac- 
quitted. I  am  also  of  opinion  the  conviction  ought  to  be 
sustained  upon  this  ground. — With  respect  to  felons,  the 
rules  of  law  in  reference  to  civil  rights  have  no  application. 
Originally,  the  person  who  assisted  the  thief,  was  held  to 
be  an  accessory ;  so  with  any  person  who  harboured  the 
the  thief;  and  in  consequence  of  that  being  recognised  to 
be  the  state  of  the  law,  receiving  itself  was  made  a  sub- 
stantive felony.  I  think  the  word,  "  receive,''  ought  to  be 
construed  with  analogy  to  the  word  "  harbouring  :  "  and  if 
the  receiver  is  the  owner  of  the  stable,  and  authorized  the 

(a)  Rex  V.  Kinfff  Rass.  &  Ry.  332. 
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thieves  to  deposit  the  goods  there,  he  is  a  receiver  of  the         1850. 


property : — he  is  not  the  less  a  receiver,  because  the  thieves  Rbo.  9. 
remain  there  with  the  property.  The  earlier  statutes  did 
not  contemphite  that  a  bargain  should  constitute  part  of 
the  receiving.  The  stat  29  Geo.  II.  c.  30,  against  re- 
ceivers of  stolen  metal,  made  it  an  offence  to  leave  open  any 
door,  window,  or  shutter,  between  sun-set  and  sun-rising, 
for  the  purpose  of  receiving,  or  to  buy  or  receive  in  any 
clandestine  manner.  The  offence  contemplated  in  those 
statutes  was,  affording  any  assistance  to  the  thief;  and 
their  object  was  to  prevent  any  communication  between 
the  thief  and  any  other  party,  so  that  the  thief  should  not 
be  able  to  find  any  place  of  deposit :  no  transfer  of  right 
was  contemplated.  In  East,  P.  C.  765,  it  is  laid  down 
that  it  is  not  necessary  that  the  goods  should  be  pur- 
chased, or  that  the  receiver  should  have  any  interest  in 
them ;  it  is  sufficient  if  they  be  in  fact  received  into  his 
possession  in  any  manner  malt)  animo  to  favour  the  thief. 
The  same  rule  is  also  laid  down  in  2  Russ.  on  Crimes, 
247  (a),  and  it  seems  to  me  that  the  law  contemplated  such 
a  receiving  as  this.  I  therefore  think  this  conviction  was 
right.  I  take  it  as  a  fact,  that  they  were  in  a  stable,  over 
which  Wiley  had  control. 

Crbsswbll,  J. — I  am  of  opinion  this  conviction  is  right. 
The  direction  of  the  bench  is  the  only  point  we  have  to  con- 
sider. We  must  take  the  case  as  embodying  the  manner 
in  which  the  fowls  were  brought  to  the  father's  house,  and 
that  they  were  removed  from  the  house  to  the  stable, 
Wiley  aiding  and  assisting.  If  the  goods  had  been 
removed  by  the  thieves,  in  the  first  instance,  from  one 
part  of  the  premises  whence  the  goods  were  stolen  to 
another  part  of  the  same  premises,  and  there  left,  and 
Wiley  had  gone  to  assist  in  the  removal,  he  would,  no 

(a)  See  note  (a),  an/«,  p.  373. 
VOL.  I.  D  D 
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1 850.  doubt,  have  been  guilty  of  larceny.  If  you  substitute  some 
Rbo.  tr.  other  place  of  deposit,  and  Wiley  had  gone  thither  for  the 
^^*^'  purpose  of  assisting  the  thieves  in  the  removal,  there  would 
hare  been  a  joint  removal ;  he  would  then  have  had  a  joint 
possession  with  them.  By  assisting  to  move  them,  as  in 
the  present  case,  he  was  clearly  a  concurring  party,  and 
therefore  I  am  of  opinion  he  was  rightly  convicted. 

Maule,  J. — I  think  the  conviction  is  wrong. 

GoLBRiDOB,  J. — I  think  the  conviction  is  wrong.  If  the 
direction  be  construed  strictly  it  must  limit  us  to  the  fact, 
of  Wiley,  with  a  guilty  knowledge,  leading  the  thieves  into 
the  stable  for  the  purpose  of  buying ;  but  I  think  it  more 
correct  to  include  all  the  facts  connected  with  the  bringing 
of  the  goods  to  the  house,  and  the  conveying  them  to  the 
stable.  This  view  of  the  case  does  not  include  any  pre- 
vious concert  in  what  had  been  going  on  before.  I  find, 
then,  that  he  was  guilty  of  helping  them  to  a  place  of 
safety  under  his  control,  until  a  certain  contingency  should 
happen.  It  is  not  found  that  that  contingency  did  happen, 
nor  does  it  appear  that  Wiley  was  to  be  admitted  to  any 
possession  until  that  did  take  place.  I  cannot  find  any- 
thing that  amounts  to  the  one  or  the  other,  and  I  therefore 
think  this  conviction  wrong.  I  entirely  agree  with  my 
brother  Martin,  and  think,  that  in  the  construction  of  the 
word  **  receive "  we  should  go  upon  the  broad  ground  of 
common  sense. 

Patteson,  J. — I  am,  upon  the  whole,  of  the  same  opinion, 
that  this  conviction  is  wrong.  I  do  not  say  there  are  no  cir- 
cumstances under  which  a  joint  possession  can  make  the 
party  a  receiver ;  there  may  be  such  circumstances,  but  we 
do  not  find  them  here.  The  goods  were  all  the  while  in 
the  manual  possession  of  the  thieves,  and  the  parties  were 
arrested  before  the  sacks  were  opened.  How  far  the  sack 
being  upon  the  fioor,  and  no  one  at  that  time  being  in  the 
manual  possession  of  it,  may  have  been  a  conveying  of  the 
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posBeasion  to  Wiley,  I  cannot  now  inquire;   because  the        1850. 


case  was  not  left  to  the  jury  upon  that  point,  but  upon  Rbo.  r. 
Wiley's  going  to  the  stable  with  the  thieves.  I  apprehend 
it  was  not  intended  to  deliver  the  goods  to  Wiley  until  the 
bargain  was  struck ;  but  I  do  not  wish  to  be  considered  as 
giving  any  opinion  on  this  ground,  because  I  believe  the 
direction  to  have  been  viorong. 

Aldbrson,  B.,  said  that  he  agreed  with  the  majority  of 
the  Ck>urt,  and  thought  that  in  all  such  cases  there  should 
be  a  broad  and  dividing  point. 

Parke,  B.-^I  am  of  opinion  that  this  conviction  is 
wrong.  It  is  our  duty,  when  a  case  is  submitted  to  us,  to 
consider  only  the  precise  point  submitted,  and  not  what 
would  have  been  our  conclusion  as  to  the  party's  guilt 
or  innocence  had  we  been  called  upon  to  take  into  con- 
sideration all  the  circumstances.  The  words  ^*  as  above,'* 
in  the  direction  to  the  jury,  must  be  taken  to  include  all 
the  preceding  matter  relating  to  taking  the  thieves  into  the 
stable.  What  we  have  to  consider  is,  whether  the  direc- 
tion was  a  proper  one.  I  am  of  opinion  the  word  '' receive'" 
is  to  be  construed  in  its  ordinary  sense ;  there  is  nothing 
before  us  to  show  that  the  goods  were  so  received  into  the 
possession  of  the  prisoner.  All  that  we  have,  is  the  fact  of 
his  conducting  the  thieves  with  the  goods  into  the  stable. 
Strachan  and  Williamson  had  possession  of  the  goods,  and 
it  does  not  appear  that  they  had  any  intention  to  part  with 
them  unless  a  bargain  had  been  entered  into.  It  does  not 
appear  that  such  a  bargain  was  made,  or  that  Wiley  had  any 
charge  of  the  goods.  Then  what  is  there  in  the  direction 
more  than  this : — that  lighting  the  parties  into  the  stable 
with  the  sack  was  a  receiving  within  the  meaning  of  the 
statute !  I  think  that  the  statute  requires  a  receiving  into 
the  possession  of  the  prisoner  ;  and  I  think  that  this  was 
no  more  a  receiving  into  the  possession  of  the  prisoner 
than  if  it  had  been  the  case  of  a  stolen  watch,  which  one  of 
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1850.        the  prisoners  had  had  in  his  pocket  during  the  whole  of  the 

Reg.  v.       time. 

^^^*^*  Lord  Campbell,  C.  J. — I  agree  with  those  Judges  who 

think  this  conviction  right.  I  think  it  is  a  receiving  within 
the  statute,  wherever  a  person  knowing  the  goods  to  have 
been  stolen  has  possession  of  them  for  a  bad  purpose — 
malo  animo ;  and  it  is  immaterial  whether  he  has  possession 
of  them  as  against  the  thieves.  It  is  agreed  there  may  be  a 
possession  other  than  a  manual  possession.  What  are  the 
facts  of  this  case  ?  Wiley  was  in  possession  of  the  goods, 
knowing  them  to  have  been  brought  there  for  a  bad  purpose. 
The  sack  was  to  be  carried  from  the  house  to  the  stable  for 
an  illegal  purpose.  For  that  purpose,  was  not  Wiley  in 
possession  ?  There  was  no  parting  with  the  possession ;  but 
did  not  Wiley  enter  into  the  unlawful  purpose  ?  was  he  not 
a  party  engaged  in  removing  the  sack  to  the  stable  ?  Was 
not  Williamson  as  much  in  possession  as  Strachan  whilst 
the  sack  was  so  in  transitu  ?  If  so,  why  was  not  Wiley  ? 
It  is  true,  Wiley  did  not,  any  more  than  Williamson,  assist 
in  carrying  the  sack ;  but  Wiley  went  before,  carrying  the 
candle.  Suppose  that  Wiley  had  carried  the  sack,  would 
he  not  have  been  in  possession  in  so  removing  it  from  the 
house  to  the  stable  ?  Suppose  he  had  assisted  Strachan  in 
carrying  the  sack,  would  there  not  then  have  been  a  joint 
possession!  I  think  there  would.  Strachan  carried  the 
sack,  and  the  others  aided  and  abetted  him  :  I  think,  there- 
fore, there  was  what  in  law  amounts  to  a  possession  by  the 
three  parties.  It  has  been  decided,  over  and  over  again, 
that  there  may  be  a  joint  possession  by  the  thief  and  the 
receiver ;  but  I  do  not  stop  there,  because  it  appears  to  me 
from  the  case  that  the  whole  transaction  was  laid  before 
the  jury,  and  I  think  the  whole  of  the  facts  are  before  us. 
In  whose  possession  were  the  goods  when  the  sack  was  on 
the  floor  ?  No  one  then  had  the  actual  possession :  it  ^"as 
then  as  much  in  the  possession  of  Wiley  as  of  the  others  ; 
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and  I  think  you  cannot  say  there  was  no  possession  unless  1 850. 
the  thieves  had  determined  to  part  with  the  property,  and  Rko.  ». 
the  receiver  had  the  whole  and  sole  possession.     I  think,  *^*^* 

therefore,  there  is  sufficient  to  enable  me  to  come  to  a 
determination  that  there  was  a  receiving  in  law  by  the 
prisoner  Wiley. 

Upon  the  opinion  of  the  majority  of  the  judges  the  sen- 
tence must  be  reversed,  and  the  Court  below  must  be 
informed  that  the  judgment  of  the  Judges  and  of  the 
Harons  of  the  Exchequer  is,  that  tlie  party  ought  not  to 
have  been  convicted. 

Conviction  reversed. 
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Tueiday, 

Nov.  26  (a). 

The  prisoner 
was  oon? icted 
upon  an  indict- 
ment for  utter- 
ing a  certain 
forged  warrant, 
order,  and 
request,  &c 
In  the  indict- 
ment the  in- 
strument was 
set  out  f  er- 
hatim.     It  was 
contended  that 
the  instrument 
was  neither  a 
warrant  nor  an 
order.    Held 
(without  de- 
ciding the 
point  argued) 
that  the  instru- 
ment, having 
been  set  out 
upon  the  in- 
dictment, the 
prisoner  was 
properly  con- 
victed. 

The  Court, 
for  the  purpose 
of  assisting  its 
judgment,  will 
look  at  the  in- 
dictment, al- 
though it  be  not 
set  out  in  the 


The  Queen  against  David  Williams. 

WARRANT,  ORDER,  and  REQUEST. 

*^  The  prisoner  was  tried  before  me  (sitting  for  Mr.  Jus- 
tice Williams),  at  the  last  Chester  Assizes,  for  forgery. 
The  indictment  charged  the  prisoner  with  forging,  and 
in  other  counts  with  uttering,  knowing  the  same  to  be 
forged,  a  certain  warrant,  order,  and  request  for  goods, 
with  intent  to  defraud  William  Bevan.  Other  counts 
charged  the  intent  to  be  to  defraud  Edward  Lloyd. 

^'  It  appeared  in  evidence  that  Lloyd,  who  was  an  iron- 
monger in  Sidney  Street,  Manchester,  was  in  the  habit  of 
buying  ironmongery  goods  from  Bevan,  who  was  a  smith 
and  ironmoulder  at  Duckinfield,  in  Cheshire.  Lloyd  had 
for  some  time  before  the  commission  of  the  offences  em- 
ployed the  prisoner  to  sell  goods  on  commission.  On  the 
22nd  of  December,  1849,  the  prisoner  presented  to  Bevan 
a  paper  in  the  following  terms,  which  was  proved  to  be  a 
forgery  of  Lloyd'^s  handwriting : — 

"*  Sidney  Street,  22nd  December,  1849. 
" '  Mr.  Bevan, 
'^ '  S.    Pleas  to  sen  by  Bearer  a  quantity  of  basket  nails 
a  clasp  for 

*  E.  Lloyd.' 

'^  Bevan,  on  the  faith  of  this  document  being  genuine, 
gave  the  prisoner  nails  to  the  value  of  1 1«.,  which  he  dis- 
posed of  for  his  own  benefit. 

"  It  was  objected  for  the  prisoner  that  the  forged  instru- 
ment was  neither  a  warrant  nor  an  order,  but  only  a 
request,  for  goods ;  and  that,  in  order  to  satisfy  the  indict- 

(a)  This  case  had  been  argaed  in  Easter  Term  Inst,  on  April  27th,  before 
Lord  Campbell,  C.  J.,  Parke,  B.,  Aldenon,  B.,  Crettwell,  J.,  and  Erie,  J. 
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nient,  it  must  be  a  warrant  and  an  order,  as  well  as  a  1850. 
request.  Regina  v.  Williams,  2  Car.  &  K.  51,  was  re-  Rbo.  v. 
ferred  to.  Williami. 

"  The  prisoner  was  convicted  on  the  counts  for  uttering ; 
and  I  reserved  for  the  judgment  of  this  Court  the  following 
questions  : — first,  whether  the  forged  paper  was  a  warrant 
and  an  order,  as  well  as  a  request ;  secondly,  if  not^  whe- 
ther the  indictment  was  supported. 

"  W.  N.  Welsby. 

"April  16, 1850.'^ 

APIntyre  (for  the  prisoner).     That  this  is  not  a  warrant, 
order,  and  request  is  clear  from  the  case  Rex  v.  Crow- 
ther  (a) ;  and  the  objection  here  is,  that  in  order  to  support 
the  indictment  the  document  must  be  a  warrant,  order, 
and  request ;  that  it  must  be  all  three.     In  Reg.  v.  Wil* 
liams  {b)  the  indictment  was  for  forging  a  certain  warrant 
and  order ;  and  Wiglitmarit  J,,  there  said,  '^  I  am  of  opi- 
nion that  the  instrument  is  a  warrant ;  and  I  am  also  of 
opinion  that  it  is  not  an  order,  because  it  appears  that  the 
bankers  were  not  bound  to  obey  it,  although  in  point  of 
fact  they  did  obey  it.     As  it  is  described  in  the  indictment 
as  both  a  ''  warrant  and  order,^  which  it  is  not,  I  think 
that  the  variance  is  fatal,  and  that  the  prisoner  must  be 
acquitted.^     And  that  is  in  accordance  with  Reg,  v.  Gil- 
chrisi  (c).     There  the  prisoner  was  indicted  for  stealing  four 
warrants  and  orders ;  and  the  case  being  reserved  for  the 
opinion  of  the  Judges,  Parke,  B.,  in  delivering  the  judgment, 
said,  *'The  judges  are  all  of  opinion  that  what  is  meant  by 
the  indictment  is  that  you  stole  four  instruments  or  four 
valuable  securities,  each  of  which  is  both  a  warrant  and  an 
order ;  and  putting  that  construction  upon  the  indictment 
they  are  of  opinion  that  the  instrument  you  stole  was  a 

(a)  5  Car.  &  P.  316.  (b)  2  Car.  &  K.  51. 

(c)  Car.  &  M.  232. 
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1850.  warrant  and  order.  They  are  of  opinion  it  is  an  order  as 
rbo.  o.  well  as  a  warrant."*^  A  check  upon  a  banker  would  be  a 
Williams,  warrant,  order,  and  request :  such  a  document  would 
satisfy  each  description ;  but  the  present  document  does 
not,  because  the  party  signing  it  (supposing  it  to  be  ge- 
nuine) had  no  power  to  compel  a  compliance  with  the 
request.  To  be  an  order,  the  relation  the  parties  bear  to 
each  other  must  be  such  that  the  person  ordering  has  the 
power  to  command :  Reg,  v.  Newton  (d).  Upon  that 
authority  he  should  contend  that  this  was  not  an  order 
within  the  statute :  it  was  merely  a  requejit.  He  relied 
upon  Reg.  v.  Gilchrist^  and  the  subsequent  case  of  Reg.  v. 
Williams ;  and  he  submitted  that  the  conviction  was  >\Tong, 
and  ought  to  be  reversed.  [Lord  Campbell,  C.  J. — Was 
it  not  in  some  of  the  counts  ^^a  certain  warrant,  order, 
and  request  in  the  words  following,""  setting  it  out.]  The 
instrument  was  set  out  on  the  indictment.  [Cresswell^  J. 
— We  think,  for  the  purpose  of  assisting  our  judgment  in 
this  case,  we  may  look  at  the  indictment.] 

Judgment  deferred. 

Lord  Campbkll,  C.  J.,  now  delivered  the  judgment  of 
the  Court  as  follows. — Inspection  of  the  indictment  re- 
moves all  doubt  upon  this  subject.  The  instrument  was 
set  out  upon  the  indictment  i/i  hcec  verba.  The  conviction 
was  therefore  right. 

(f/)  'J  Moo.  C.  C.  59. 
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COftAM 

Pollock,  C.  B.,  Williams,  J., 

Erlk,  J.,  Talfourd,  J., 

Martin,  B. 


TiiK  Queen  against  George  Dadson. 

Case  reserved  by  the  Honourable  Justice  Erie, 

^  1850. 

SHOOTLNG  WITH  INTENT.  n^I\ 


^^Kbnt   Summer  Assizes,  1850. — George  Dadson  was  Thepriaoner(a 
indicted  for  shooting  at  William  Waters,  with  intent  to  ^^ISl^nga 
do  grievous   bodily  harm.     It  appears   that  he,  being  a  *?Si'**Tjfd 
constable,  was  employed  to  guard  a  copse  from  which  wood  therefrom.  The 
had  been  stolen ;  and  for  this  purpose  carried  a  loaded  gun.  a.  u  the  only 

"  From  this   copse  he  saw  the  prosecutor  come   out  ""^  ^hu"' 
carrying  wood  which  he  was  stealing,  and  called  to  him  to  escape.    A. 
stop.     The  prosecutor  ran  away,  and  the  prisoner,  having  been  repeatedly 
no  other  means  of  bringing  him   to  justice,  fired,  and  *?^Ji^^ 
wounded  him  in  the  leg:.  ^^^  ^<^  <*"- 

Yietiona  wera 

^^  These  were  the  facts  on  which  the  prisoner  acted.     It  unknown  to  the 
was  alleged,  in  addition,  that  Waters  was  actually  com-  ''rfj^^er '^J^* 
initting  a   felony ;  he   having  been   before  convicted  re-  conficted  of 
peatedly  for  stealing  wood,  but   these  convictions   were  intent,  &c. 
unknown  to  the  prisoner ;  nor  was  there  any  reason  for  ^^^^^Jlroperh* 
supposing  that  he  knew  the  difference  between  the  rules  of  convicted,  as, 

.at  the  time,  he 

law  relating  to  felony  and  those  relating  to  less  offences.        did  not  know 
"I  told  the  jury  that  shooting  with  intent  to  wound  ^m,^'tt^a 
amounted  to  the  felony  charged,  unless,  from  other  facts,  /«to"y(«)« 
there  was  a  justification. 

(a)  By  7  &  8  Geo.  IV.  c.  29,  s.  39,  stealing  nnderwood,  &c.  after  two 
previous  convictions  is  maAtfekmy. 
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Dadson. 


1850.  ^^  And  that  neither  the  belief  of  the  prisoner  that  it  was 

Rbo.  v.  his  duty  to  fire  if  he  could  not  otherwise  apprehend  the 
prosecutor,  nor  the  alleged  felony,  it  being  unknown  to 
him,  constituted  such  justification. 

''  Upon  this  the  prisoner  was  convicted  of  felony,  and  let 
out  on  his  recognizance  to  come  up  for  judgment,  if  re- 
quired. 

^'  I  have  to  request  the  opinion  of  the  judges  whether 
this  conviction  was  right. 

"  W.  Erle."" 

This  case  was  not  argued  by  counsel  on  either  side. 

Pollock,  C.  B.,  delivered  the  judgment  of  the  Court. — 
In  this  case,  we  are  of  opinion  the  conviction  was  right ; 
because  the  man  not  having  committed  a  felony  known  to 
the  prisoner  at  the  time,  the  prisoner  was  not  justified  in 
firing  at  him.  Having  therefore  no  justifiable  cause  for 
firing,  he  was  liable  to  be  convicted  upon  the  charge  (a). 

m 

(a)  For  the  general  law  of  arrest  in  criminal  cases,  vide  1  Bum,  J.,  Arrest, 
267;  5  Bam,  J.,  Police;  6  Burn,  J.,  Thames,  29th  ed.;  4  Bla.  Com.  292, 
and  notes  18th  ed. 
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CORAM 

Pollock,  C.  B,,  Crbsswkll,  J., 

MaulB;  J.,  Williams,  J., 

Talpourd,  J. 


The  Quern  against  Joseph  Barnes. 

1850. 
LARCENY  or  FALSE  PRETENCES.  ^y- 


''  Joseph  Barnes  was  tried  before  me  at  the  last  October  a  serrant  luul 
Quarter  Sessions,  (in  the  year  of  our  Lord  one  thousand  ^  em^ojen 
eight    hundred    and  fifty,)    for   the   city  of    Canterbury  *°^^."?22af 
and    county    of    the   same,   upon    an    indictment   which  and  to  demand 
charged,   that  he,  being  servant  to  George  Neame  and  [heS^SSf  "^"^ 
another,  feloniously  stole  two  shillings  and  threepence,  the  ?|?^-    *** 
property  of  his  masters.     The  prosecutors  were  grocers  in  tended  to  have 
the  city  of  Canterbury,  and  the  prisoner  at  the  time  of  the  SJJn,\S  ao^ 
alleged  ofience  had  been  their  servant  about  three  years.  "»«nd^  repay- 

o  ^  '/^  ment  from  the 

They  were  in  the  habit  of  purchasing  large  quantities  of  clerk.    Tbe 
what  was  called  *  kitchen  stuff/  to  melt  down.  ^1,0  monej. 

'*  The  course  of  business  was   for  thfe  sellers  of  the  ^*^»  ^'^    . 

pretenoei,  and 

^  kitchen  stuff,^  to  take  it  to  the  prisoner  upon  Messrs.  not  larceny. 
Neame*s  premises.  It  was  his  duty  to  receive  it  and  weigh 
it,  and  if  the  chief  clerk  was  in  the  counting-house,  to  give 
to  the  seller  a  ticket  containing  the  date  of  the  pur- 
chase, the  weight,  the  price,  the  name  of  the  seller,  and 
the  initials  of  the  prisoner.  The  seller  then  took  the 
ticket  to  the  chief  clerk,  who  paid  him  the  price  out  of 
moneys  furnished  to  him  by  the  prosecutors  for  that  pur- 
pose. In  the  absence  of  the  chief  clerk  from  the  pre- 
mises, >\hen  any  kitchen  stuff  was  brought,  the  prisoner 
had  authority  himself  to  make  the  payment  to  the  seller ; 


Bahnes. 
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1850.        and,  on  afterwards  producing  to  the  clerk  a  ticket  contain- 
rbo.  v.        ing  the  above  particulars,  he  repaid  the  prisoner  out  of  the 
moneys  so  furnished  to  him  by  the  prosecutors. 

"  The  clerk  was  instructed  by  Messrs.  Neame  to  pay  all 
demands  made  by  the  prisoner  in  this  way,  upon  the  pro- 
duction by  him  of  the  ticket,  without  any  inquiry  as  to 
whether  any  stuflf  had  been  really  bought,  or  as  to  the 
quantity,  or  whether  the  alleged  seller  was  or  not  a 
customer  of  the  firm.  Upon  the  evening  of  the  13th 
September,  the  prisoner  went  to  the  chief  clerk  in  the 
counting-house  and  demanded  two  shillings  and  threepence, 
which  he  said  he  had  paid  for  eight  pounds  of  kitchen 
stuff.  He  produced  a  ticket  in  the  usual  form,  containing 
the  name  of  Scott  as  the  seller,  and  two  shillings  and 
threepence  as  the  price,  and  received  that  sum  from  the 
clerk  from  the  moneys  so  furnished  to  him,  which  the  pri- 
soner  applied  to  his  own  use. 

*^  There  had  been  no  such  dealing  as  that  alleged  by  the 
prisoner,  nor  any  such  payment  by  him  ;  nor  had  the  pro- 
secutors any  customer  of  the  name  of  Scott.  It  was 
objected,  on  behalf  of  the  prisoner,  that  this  was  not  a 
felony  ;  because  the  property  in  the  money  and  not  the  pos- 
session only  was  parted  with  by  the  prosecutors,  and  that 
the  indictment  should  have  been  for  obtaining  money  by 
false  pretences,  and  The  King  v.  Mitchell^  2  East,  P.  C. 
830,  was  relied  upon.  I  was  of  opinion,  that  although  the 
facts  might  have  supported  an  indictment  for  false  pre- 
tences, yet  that  the  prisoner,  looking  at  the  situation  he 
filled  as  servant  to  the  prosecutors,  was  guilty  of  felony,  if 
the  jury  believed  that  he  had  obtained  the  money  knowing 
at  the  time  that  he  was  not  entitled  to  receive  it,  and  had 
applied  it  to  his  own  use.  I  left  the  facts  to  the  jury, 
who  found  the  prisoner  guilty,  and  he  was  sentenced  to  be 
imprisoned  four  calendar  months,  with  hard  labour,  in  the 
city  goal,   where   he   now  remains.     I  have  to  pray  the 


Barnes. 
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judgment  of  my  Lords,  the  Justices  and  Barons  sitting  in  1 850. 
a  Court  of  Appeal,  whether  the  facts  stated  supported  the  Rbo.  r. 
judgment. 

**  John  Deedes, 

**  Recorder/^ 

This  case  was  not  argued  by  counsel  on  either  side. 

Pollock,  C.  B. — We  are  of  opinion  that,  when  the 
money  was  delivered  to  the  prisoner,  it  was  delivered  with 
the  intention  of  parting  with  it  altogether ;  and,  al- 
though the  prisoner  might  have  been  indicted  for  obtain- 
ing money  under  false  pretences,  he  was  not  liable  to  be 
indicted  for  felony  ;  the  convicton  therefore  cannot  be  sup- 
ported. 

Conviction  quashed. 
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1850.  The  Queen  cufainst  Arthur  Ferrall. 

Friday,  ^ 

Dec.  20. 

7-77 —  ORDER  OF  JUSTICES. 

A  $oldter,  who 
disobeys  sn 

order  of  jostioes  '^  At  the  Quarter  Sessions  for  the  Borough  of  Maid- 
rom*^w^°  stone,  held  before  me,  as  Recorder,  on  the  12th  day  of 
to  the  mother     October,  1849,  Arthur  Ferrall,  Sergeant  of  Dragoons,  in 

of  a  bastard  ,  •  , 

child,  of  wUch  Her  Majesty's  service,  at  Maidstone,  was  tried  for  disobey- 
adjudskUo  be  ^^8  *^  order  of  two  Justices  of  the  Borough,  made  in  Petty 
thepatative       Sessions,  on  20th  July,  1849,  whereby  they  adjudged  the 

rather,  is  liable  ,  tf  ^       *     o 

to  be  indicted,    defendant  to  be  the  putative  father  of  a  bastard  child,  bom 

on  the  23rd  of  April,  1846,  of  Ann  Kennard,  and  ordered 
him  to  pay  to  her  the  sum  of  Is.  9d.  per  week  from  the 
11th  day  of  July,  1849,  together  with  the  costs  of  the 
order. 

''  The  order  was  made  under  the  Act  for  the  Amend- 
ment of  the  Poor  Law,  7  &  8  Vict.  c.  101 ,  s.  3. 

"  The  order  was  duly  served  ;  and,  on  the  23rd  August, 
1849,  Ann  Kennard  demanded  payuient  of  the  amount 
then  due,  and  the  defendant  refused,  and  said  he  did  not 
intend  to  pay,  or  to  obey  the  order. 

"  Upon  that  refusal  no  further  proceedings  under  the  Act 
or  the  order  were  taken,  but  the  defendant  was  charged 
with,  and  indicted  for,  a  misdemeanor,  in  not  paying  the 
sum  due  as  required  by  the  order. 

^'  The  indictment,  in  the  first  count,  after  reciting  the 
order,  charged, '  That  the  said  order,  on  the  same  20th  July, 
1849,  was  duly  served  upon  the  said  Arthur  Ferrall,  and 
he  was  required  to  obey  the  said  order ;  but  the  said 
Arthur  Ferrall,  soldier,  upon  being  so  served  with  the 
said  order  as  aforesaid,  and  being  so  required  to  obey  the 
same  as  aforesaid,  did  not  pay  unto  the  said  Ann  Kennard, 


FUAALL. 
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the  mother  of  the  said  bastard  child,  (she  being  then  1850. 
living,  of  sound  mind,  and  not  in  any  gaol  or  prison,  or  Rbo.  v. 
under  sentence  of  transportation,)  the  sum  of  Is.  9d,  per 
week,  from  the  said  11th  day  of  July  then  instant;  the 
said  child  being  then  and  still  living,  and  under  the  age  of 
three  years,  and  the  said  Ann  Kennard  then  and  still  being 
a  single  woman ;  neither  did  the  said  Arthur  Ferrall  pay 
to  the  said  Ann  Kennard  the  sum  of  Bs,  6cf.,  the  costs  men- 
tioned in  the  said  order,  as  by  the  said  order  he  was  re- 
quired, but  on  the  contrary  thereof,  he,  the  said  Arthur 
Ferrall,  then  and  there,  and  unlawfully  and  contemptuously, 
did  neglect  and  refuse  so  to  do,  and  he  hath  not  since  com- 
plied with  the  said  order  or  any  part  thereof,  although 
often  required  so  to  do,  in  contempt,  &c.,  and  against  the 
peace,^  &c. 

*'  The  second  count  charged,  '  That  the  order  of  the  said 
Justices  hereinbefore  mentioned,  having  been  duly  served, 
to  wit,  on  the  20th  day  of  July,  1849,  aforesaid,  after- 
wards, to  wit,  on  the  23rd  day  of  August,  1849,  and  after 
the  expiration  of  one  calendar  month  from  the  making  of 
the  said  order,  the  said  child  being  then  living,  and  the 
said  Ann  Kennard,  the  mother,  being  then  and  still  living, 
&c.,  she,  the  said  Ann  Kennard,  did  personally  demand 
of  the  said  Arthur  FeiTall  payment  of  the  sum  of  I0«. 
6d.j  then  due  and  owing  for  six  weeks'  maintenance 
of  the  said  bastard  child,  being  at  the  rate  of  Is.  9d.  per 
week  from  the  said  11th  day  of  July,  1849,  and  also  the 
sum  of  9s.  Qd.y  the  amount  of  costs  mentioned  in  the  said 
order,  in  obedience  to  the  said  order;  but  the  said  Arthur 
Ferrall,  of,  &c.,  soldier,  upon  such  demand,  and  being  so 
then  and  there  required  to  make  such  payment  as  aforesaid, 
did  not  pay  the  said  sums,  or  either  of  them,  or  any  part 
thereof,  as  by  the  said  order  he  was  required,  but,  on  the 
contrary,  he  unlawfully  and  contemptuously  did  neglect  and 
refuse  so  to  do,  and  he  hath  not  since  complied  with  the 
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1850.        said  order  or  any  part  thereof,  although  often  required  so 
UkqTv,       to  do,  in  contempt,  &c.,  and  against  the  peace,'  &c. 
Ferkall.  u^|.  |.j^^   trial,  evidence  was  given  of  the   order,  the 

service  of  it,  and  the  demand  and  refusal  of  payment. 

"  The  prisoner  was  undefended  by  counsel,  but  referred 
to  the  52nd  section  of  the  Mutiny  Act,  (12  &  13  Vict, 
c.  10,)  whereby  it  is  enacted  that  *  no  person  enlisted  in 
Her  Majesty^s  service  shall  be  liable  to  be  arrested  or  taken 
therefrom  by  reason  of  any  warrant  of  any  justice  or 
other  process  for  not  supporting  or  leaving  chargeable  any 
wife  or  child,  legitimate  or  illegitimate,  or  by  any  pro- 
cess or  execution  whatsoever,  except  upon  affidavit  of  debt 
exceeding  30/.,  &c.,  other  than  for  some  criminal  matter.' 

^^  I  directed  the  jury  that,  if  they  were  satisfied  with  the 
evidence,  they  should  find  the  prisoner  Guilty ;  and  men- 
tioned that,  if  it  should  become  necessary,  I  should  take  the 
opinion  of  the  Judges  upon  certain  questions  of  law  in  this 
case. 

"  The  jury  returned  a  verdict  of  Guilty. 

"  I  respited  the  judgment  till  the  next  session,  taking 
bail  for  the  prisoner's  appearance  there. 

"  The  questions  in  this  case  which  I  reserved,  and  which 
I  beg  to  submit  to  your  Lordships'  determination,  are — 

"  1st.  Whether  the  indictment  can  be  sustained. 

"2nd.  Whether,  if  it  can,  a  sentence  of  fine  or  im- 
prisonment, or  both,  can  be  efiectually  carried  into  execu- 
tion against  the  defendant,  a  soldier,  having  regard  to  the 
provisions  of  the  Act  12  &  13  Vict.  c.  10,  s.  52. 

^^  There  was  no  argument  upon  the  above  questions  at 
the  Sessions,  and  as  there  may  be  none  before  your  Lord- 
ships, it  seems  right  respectfully  to  state  some  of  the  con- 
siderations which  led  me  to  entertain  doubts  in  this  case. 

^'  I  doubted  whether  an  indictment  will  lie  for  disobedi- 
ence of  the  order  in  question,  on  three  points. 
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^*'  1st.  That  the  Act  under  which  the  order  was  founded,        1850 
and  under  which  alone  the  liability  of  the  father  exists,        Rbo.  v. 
gives  a  specific  process  to  enforce  the  order,  which  should      ^■**all. 
have  been  specifically  pursued. 

**  2nd.  That  the  maintenance  of  a  bastard  child  is  not  at 
common  law  a  duty  obligatory  upon  the  putative  father, 
and  its  neglect  no  offence  indictable  at  common  law,  or  by 
any  statute. 

"  That  by  the  Act  7  &  8  Vict.  c.  101,  s.  4,  the  money 
which  the  justice  may  order  to  be  paid  by  the  father  is  due 
and  payable  to  the  mother,  and  so  recoverable  by  her  in  an 
action  of  debt,  as  well  as  by  distress  under  the  Act.  That 
it  is  purely  a  matter  between  party  and  party,  the  order 
being  in  the  nature  of  civil  process,  not  concerning  any 
public  duty  or  offence  against  the  Queen  or  public :  and 
that  disobedience  of  such  an  order  is  not  indictable  as  a 
misdemeanor. 

*^3rd.  I  also  doubted  whether  the  form  of  this  indict- 
ment is  right.  The  offence  (if  any)  at  common  law  is  the 
disobedience  of  an  order  of  justices.  The  charge  is  not 
directly  that  he  disobeyed  the  order,  but  that  he  neglected 
and  refused  to  pay  the  sum  due  as  required  by  the  order, 
&c.  The  charge  however  amounts,  inferentially^  to  a 
charge  of  disobedience,  and  the  indictments  in  the  cases 
mentioned  below  were  of  the  same  form. 

*^Upon  the  first  point,  considering  the  resolution  in 
Castle's  casCy  Cro.  Jac.  643,  that  when  a  statute  appoints 
a  penalty  for  doing  that  which  was  no  offence  before,  and 
appoints  how  it  should  be  recovered,  the  offence  shall  be 
punished  by  that  means  and  not  by  indictment.  I  should 
have  decided  at  the  trial  that  the  indictment  did  not  lie, 
had  it  not  been  for  the  similarity  of  the  circumstances  in 
iZ.  V.  Robinson^  2  Burr.  799  ;  where  Lord  Mansfield,  while 
repeating  that  principle,  decided  that  disobedience  of  an 
order  of  justices,  (under  43  Eliz.  c.  2,  s.  7,)  upon  a  grand- 
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1 850.        father  to  maintain  his  grandchild  was  indictable,  and  for 
R,o.  V,       the  case  of  Beg.  v.  Bidwell^  1  Den.  C.  C.  222,  an  indict- 
Fbrrali^      ment  for  disobedience  of  an  order  of  justices  for  the  pay- 
ment of  church  rates.     I  have  since  referred  to  the  case  of 
Meg.  V.  JBrisbg^  1  Den.  C.  C.  416,  an  indictment  similar  to 
the  present,  and  relating  to  a  similar  order. 

'^  In  neither  of  these  cases,  however,  were  any  of  the  points 
in  question  discussed  or  raised. 

'*  The  present  case  is  distinguishable  from  22.  v.  iJoUiuon, 
the  leading  case.  Lord  Mansfield  must  have  there  consi- 
dered that  the  same  offence,  which  was  subject  to  a  penalty 
to  be  enforced  by  an  order  of  justices  and  distress,  by 
43  Eliz.  c.  2,  was  also  indictable  ;  or  if  otherwise,  and  yet 
disobedience  of  the  order  was  indictable,  the  distinction 
expounded  by  him  with  reference  to  Castles  case  fails  of 
substantial  effect. 

^'  In  this  case  there  is  no  offence  at  all  before  or  except 
the  disobedience  of  the  order.  The  neglect  to  maintain  a 
bastard  child  is  not  now  an  offence  punishable.  The 
putative  father  is  not  at  common  law  liable  for  its  main- 
tenance, and  no  order  can  be  made  upon  him  except  under 
7&8  Vict.  c.  101. 

"  The  Act  4  &  5  Will.  IV.  c.  76,  s.  69,  repealed  so  much 
of  any  Act  as  rendered  any  putative  father  of  a  bastard 
child  liable  to  punishment,  or  to  contribution  as  such,  and 
provided  that  he  might  be  ordered  by  the  Court  of  Quarter 
Sessions  to  pay  a  weekly  sum  for  the  maintenance  of  his 
child,  if  chargeable  to  the  parish.  That  provision  and  all 
powers  of  charging  such  father  were  repealed  by  the  7  & 
8  Vict.  c.  101,  s.  I. 

*'  By  that  Act,  the  justices  in  petty  sessions  may  order 
(as  in  this  case)  a  weekly  payment  by  the  putative  father  to 
the  motheri  for  the  maintenance  of  the  child ;  and  (sect.  S) 
if  at  any  time  after  one  month  from  the  making  of  such 
order  any  sum  ordered  shall  not  be  paid,  a  warrant  may 


BITTOfOS   AFTER   MICHAELMAS  TERM,   XIV.    VICT.  395 

isBue  to  bring  up  the  putative  father,  and  in  case  he  n^leet        1850. 

or  refuse  to  pay  the  sum  due  from  him  under  such  order^        Bmq.p. 

it  nuiy  be  recovered  by  distress  and  sale  of  his  goods ;  and      ^'^aALii. 

snch  putative  father  may  be  kept  in  custody  until  the  return 

of  such  warrant,  unless  he  give  security  for  his  appearance; 

and  if  upon  the  return,  or  by  admission,  it  shall  iqqpear  that 

no  sufficient  distress  can  be  had,  two  justices  may  commit 

such  putative  father  to  gaol  for  not  more  than  three 

months,  unless  such  sum,  and  all  costs,  &c.,  be  sooner  paid. 

And  it  is  fiirth^  enacted  (sect.  4),  that  all  money  payable 

mider  any  order  aforesaid  shall  be  due  and  payaUe  to  the 

mother  of  the  child.     By  8  &  9  Vict.  c.  10,  in  the  schedule^ 

forms  are  given  (No.  10)  for  the  information  of  the  mother 

on  disobedience  of  such  an  order ;  and  (No.  11)  warrant  of 

apprehension  for  disobedience  of  the  order. 

*'As  to  the  second  point : — The  7  &  8  Vict.  c.  101,  gives 
the  mother  a  new  demand  against  the  father  for  such  a 
sum  as  the  justices  shall  order,  which  she  may  recover  by 
summary  process  according  to  that  Act,  or  by  action  in  the 
County  Ck)urt;  in  either  case  it  seems  a  matter  of  civil 
right,  with  a  civil  remedy  between  party  and  party,  not 
affecting  the  Queen  or  public,  unlike  an  assault,  nuisance, 
&c.,  which  nuiy  concern  as  well  the  public  peace  as  any 
individual  sufferer,  and  so  admit  both  of  criminal  and  civil 
proceedings. 

*4f  an  indictment  for  disobedience  otmch  order  of  justices, 
made  in  a  matter  not  concerning  the  Queen  or  the  public, 
can  be  sustained,  because  it  is  the  command  of  the  law,  the 
principle  will  extend  not  only  to  every  such  order  of  justices 
in  their  summary  jurisdiction,  (as  for  the  payment  of  wi^;es 
4  Geo.  IV.  c.  34,  and  the  like ;)  but  d  fortiori  to  dis- 
obedience to  any  judicial  order  of  a  supreme  Court,  as 
Chancery  (e.  g.  for  payment  of  money),  the  Queen^s  Bench, 
&c.,  in  matters  between  party  and  party,  thus  toiding  to 

B  B  2 
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1 850.        the  confusion  of  civil  and  criminal  procedure,  and  to  facili- 
Rko.  9.       tate  extortion  and  oppression. 

*'  A  conviction  upon  this  indictment  would  be  no  bar  to 
proceedings  by  distress  or  action  to  recover  the  same  sum 
now  charged  to  be  due,  nor  to  any  indictment  for  any 
future  like  offence,  under  the  same  order  upon  any  new  de- 
fault in  the  weekly  payments  ordered.  The  same  law 
must  apply  to  the  civilian  as  the  soldier;  it  cannot  be 
presumed  that  a  soldier  will  disobey  a  warrant  to  appear 
before  justices,  or  not  have  goods  to  answer  a  distress. 

*'  I  entertained  doubts  as  to  the  effect  of  the  52nd  sec- 
tion of  the  Mutiny  Act  (a),  with  regard  to  a  sentence  of 
imprisonment  to  enforce  a  fine ;  but,  as  none  but  criminal 
acts  are  indictable,  if  this  indictment  be  sustained  pro- 
bably such  imprisonment  would  be  legal  *  as  process  for  a 
criminal  matter,**  although  it  would  not  be  as  process  ^  for 
not  supporting  the  illegitimate  child.' 

"  Walter  B.  Riddbll, 

'*  Recorder  of  Maidstone. 
"  Lincoln^s  Inn, 

"  24th  November,  1849.'' 

Webby,  (instructed  by  the  Treasury,)  appeared  for  the 
defendant. — The  first  question  was,  whether  the  indictment 
could  be  sustained.  The  ground  upon  which  it  was  suggested 
that  it  could  not,  was,  that  it  stated  no  offence  at  common 
law  for  which  the  party  could  be  indicted ;  neither  was  it, 
since  the  passing  of  4  &  5  Will.  IV.  c.  76,  s.  69  (i),  any 
statutable  offence  to  neglect  to  maintain  a  bastard  child. 
The  statute  7  &  8  Vict.  c.  101,  ss.  2  &  3,  gives  a  remedy 
against  the  putative  father,  by  proceeding  before  a  ma- 

(a)  12  &  13  Vict.  c.  10. 

{h)  Repealing  Acts  relating  to  liability  and  punishment  of  patatiye  father, 
and  pnniahment  of  mother,  of  illegitimate  children. 
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gistrate,  who  thereby  may  make  an  order  on  the  putative  1850. 
father  for  maintenance  and  costs,  and  enforce  the  same  by  rso.  •. 
distress  and  commitment  (a).  It  occurred  to  him,  the  an-  "*»alu 
swer  to  that  argument  was,  that  this  was  not  an  indictment 
upon  the  statute,  but  at  common  law,  for  disobedience  of 
an  order  of  justices :  precedents  of.  an  indictment  for  dis- 
obedience to  an  order  of  the  justices  are  to  be  found  in 
the  books  (&).  The  material  question,  however,  is,  whe- 
ther this  defendant  is  exempted  by  the  provisions  of  the 
Mutiny  Act.  [Pollock^  C.  B. — There  is  a  difference  be- 
tween the  payment  of  money,  and  doing  any  other  act,  as 
for  instance,  being  sworn  in  as  a  constable,  &c.  Suppose 
the  man  has  no  money,  how  can  it  be  said  to  be  a  crime 
not  to  pay  the  money  which  he  has  not  fj  The  Mutiny 
Act  in  force  at  the  time,  was  the  12  &  13  Vict.  c.  10.  By 
8.  52,  it  is  enacted,  that  no  person  enlisted  into  her 
Majesty'^s  service  as  a  soldier,  shall  be  liable  to  be  arrested 
or  taken  therefrom,  by  reason  of  the  warrant  of  any  jus- 
tice or  other  process  for  not  supporting,  or  for  leaving 
chargeable  to  any  parish  any  child,  legitimate  or  illegitimate, 
or  by  reason  of  any  process  or  execution  whatsoever,  other 
than  for  some  criminal  matter,  except  upon  an  affidavit 
that  the  original  debt  amounted  to  30/.  at  least,  over  and 
above  all  costs  of  suit.  This  provision  was,  by  11  &  12 
Vict.  c.  11,  s.  52,  introduced  for  the  first  time.  It  is  again 
in  the  12  &  13  Vict.  c.  10,  s.  52,  with  the  addition  of  the 
words  '^  or  by  any  process,  order  or  execution  issued  out 
of,  or  from,  any  County  or  inferior  Court,  or  by  any  Judge 
or  officer  thereof,  either  for  contempt  of  Court,  or  other- 
wise,^^ excepting    any  criminal    matter,   &c.,   as   before. 

(a)  See  Reg.  ▼.  Rvans^  19  L.  J.,  M.  C.  150;  Reg,  ▼.  Britbyt  anie,  p. 
109. 

(b)  See  Rex  ▼.  Robhuon,  2  Burr.  799,  and  other  cases  referred  to  in  Her- 
rison's  Dig.  Criminal  Law,  2130 ;  Reg,  ▼.  Morthck,  7  Q.  B.  459 ;  Reg, 
▼.  BidweU,  17  L.  J.,  M.  C.  99;  Dick.  Q.  S.,  454  and  457,  5th  ed.;  Ruts, 
on  Crim.  44,  412. 
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1850.  Now  this  was  an  indictment  to  be  followed  up  by  judgment 
Rbg.  V,  and  a  sentence  of  imprisonment ;  that  imprisonment  being 
Fbeeall.  ^  <*  process  and  execution^  within  the  meaning  of  the 
Mutiny  Act*  The  intention  was,  that  the  Crown  should 
not  be  deprived  ot  the  services  of  the  soldier,  except  in  the 
case  of  a  debt  of  30/.  The  words  ^'  any  process/^  must 
refer  to  an  ordw  of  a  justice.  The  award  of  execution 
is  ^^  process^  within  the  meaning  of  the  Act ;  and  in  no 
sense  can  this  be  called  a  criminal  matter.  [Pollockt  C« 
B. — It  is,  inasmuch  as  an  indictment  will  lie.]  The  case 
might  be  visited  by  either  a  fine  or  by  imprisonment. 
[PoUockf  C.  B. — Is  a  party  liable  to  imprisonment  for  non- 
payment of  a  fine  when  the  judgment  is  simply  that  he  pay 
a  fine  f]  He  apprehended  he  was.  It  might  be  assumed 
that  he  would  pay  the  fine.  This  is  a  proceeding  which 
may  result  in  depriving  the  Crown  of  the  services  of  the 
soldier,  and  therefore  this  Court  would  stop  such  a  proceed- 
ing in  limine.  By  virtue  of  this  indictment,  the  party  is 
liable  to  be  taken  in  execution,  and  the  statute  says  that 
he  shall  not  be  so  taken.  [Talfourdy  J. — Suppose  the 
party  should  cease  to  be  a  soldier.]  The  Court  will  pre- 
sume a  continuance  of  the  present  state  of  things ;  or 
otherwise  the  statute  would  be  inoperative  altogether. 
The  statute  in  using  the  words  ^^  criminal  matter ,^^  refers 
to  some  crime  conunitted  against  the  realm.  Is  non-pay- 
ment of  money  a  '^  criminal  matter^'  within  the  meaning  of 
the  statute !  The  power  of  dismissal  in  that  section  of  the 
,  statute,  applies  to  all  the  previous  matters.  When  a 
soldier  is  arrested  for  not  maintaining  a  bastard  child,  he  is 
arrested  contrary  to  the  intention  of  the  Act.  Section 
81  (a),  shows  what  is  meant  by  a  "  criminal  matter ;"  "  any 
crime  or  offence  against  thejperson,  estate,  or  property  of 
any  of  her  Majesty's  subjects,  which  is  punishable  by  the 

(a)  SUt.  10  &  11  Vict.  c.  12. 
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well  known  laws  of  the  land.^'  An  attachment  out  of  the  1 850. 
Court  of  Chancery  has  been  held  not  to  be  a  *'  criminal  jug.  •• 
matter/'  although  it  is  of  a  qtuui  criminal  nature.  The 
section  then  goes  on  to  say,  that  if  any  commanding  oflt 
cer  shall  obstruct,  neglect,  or  refuse  to  assist  the  officers 
of  justice  in  apprehending  any  officer  or  soldier  under  his 
command,  so  accused  as  aforesaid,  such  officer  shall,  upon 
conviction,  be  cashiered,  and  thenceforth  disabled  to  hold 
any  civil  or  military  office.  Now  when  you  have  one  seo- 
tAoa  in  a  statutiC,  saying  that  a  soldier  shall  not  be  liable  to 
be  arrested,  except  upon  some  criminal  matter,  or  upon  a 
debt  of  30/.  at  the  least ;  and  another  section  in  the  same 
statute,  making  it  an  offence  in  a  superior  officer  not  to  de- 
liver over  to  the  civil  magistrate  a  soldier  accused  of  any 
crime  or  ofience  against  the  person,  estate,  or  property  of 
any  of  her  Majesty's  subjects ;  and  making  it  an  offence 
not  to  deliver  over  in  such  case  only,  it  shows  that  the 
party  shall  not  be  liaUe  to  be  arrested,  except  for  such 
criminal  matter  as  is  within  the  meaning  of  that  statute. 
This  is  a  proceeding  for  punishing  a  man  for  not  paying  a 
sum  of  money.  If  this  conviction  is  good,  a  judgment 
must  follow  upon  it ;  the  party  must  be  arrested  in  order 
to  submit  to  that  judgment ;  and  in  such  process  he  must 
be  taken  from  the  service  of  the  Crown.  [^Talfaurd^  J. — 
Upon  the  same  principle  he  would  not  be  liable  to  an  action 
in  the  County  Court.]  That  is  a  mere  civil  statute.  Im- 
prisonment is  not,  at  all,  the  legal  consequence  of  a  pro- 
ceeding in  that  Court,  but  this  is  a  proceeding  whereby  the 
liberty  of  the  soldier  will  be  restrained ;  that  will  be  the 
necessary  result  of  the  judgment.  By  such  restraint,  the 
soldier  is  deprived  of  the  power  of  serving  the  Crown.  He 
therefore  submitted,  that  the  Court  would  give  judgment  in 
favour  of  the  defendant. 

Pollock,  C.  B.  (a). — In   this  case,  the  Court  are   of 

(a)  FHday,  20th  December,  1850. 
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1850.  opinion  that  the  conviction  was  right.  The  cases  have  for 
RKo.r.  BO  long  a  series  of  years  decided,  that  an  indictment  will  lie 
for  disobeying  an  order  of  Sessions  for  the  payment  of 
money,  that  we  cannot  disturb  this  conviction.  I  cannot,' 
however,  help  saying  for  myself,  speaking  my  own  in* 
dividual  opinion,  that  it  appears  to  me,  that  this  is  hot 
the  subject  of  an  indictment.  An  order  .of  any  other 
court  cannot  be  so  enforced.  But  the  point  has  been 
decided  so  long,  that  I  do  not  think  there  is  any  pro- 
spect of  an  alteration  in  our  decision  by  an  adjournment 
of  the  case,  and  I  feel  bound  by  the  authorities  to  concur ; 
but  I  cannot  help  expressing  my  own  dissent  from  the 
doctrine, — that  where  an  Act  of  Parliament  (a)  has  pro- 
vided a  substantive  remedy  by  giving  the  justices  the 
power  to  commit,  for  not  exceeding  three  months,  for  dis- 
obedience of  this  order,  the  party  may  still  be  indicted 
before  the  Quarter  Sessions  for  the  same  oiTence,  where 
upon  his  being  tried  and  convicted,  there  is  nothing  to  pre- 
vent that  Court  from  passing  on  him  a  sentence  of  four  or 
six  months,   or   even  a  longer  imprisonment  (b).      With 

(a)  See  Stat.  7  &  8  Vict.  c.  101,  s.  43. 

(b)  In  many  instances  there  is  no  other  mode  of  enforcing  such  payments, 
and  thb  may  be  the  reason  why  the  legal  order  of  a  justice  for  the  payment 
of  money  can  be  enforced  by  indictment,  see  Rex  ▼.  BoySf  IVin.  27  &  28  Geo. 
II.  B.  R.,  cited  in  Rex  t.  Robiruon,  2  Burr.  805,  see  lb,  804  ;  see  also  per 
Lord  Mansfield,  in  Rex  y.  Jackson^  1  Cowp.  297,  and  other  cases  dted 
below. 

An  indictment  is  the  means  of  a  prosecution  instituted  by  the  Crown,  (as 
supreme  magistrate,)  against  some  person  or  persons,  for  an  act  done  or 
omitted,  the  doing  or  omitting  of  which,  with  impunity,  is  calculated  to  work 
an  injury  to  the  public,  or  which  act  or  omission  is  made  illegal  by  a  public 
statute  or  by  a  private  statute  affecting  public  rights;  therefore  {generoUy 
tpeaking)  a  misdemeanour  at  Common  Law,  being  an  act  or  omission  prqu- 
dicial  to  the  well-being  of  society,  is  indictable ;  Reg.  ▼.  Dixon  and  Wtfe^  10 
Mod.  336 ;  and  see  Reg.  v.  Webb,  ante,  p.  23  ;  Reg,  v.  Crisp,  6  Mod.  175 ; 
Reg.  T.  Higgins,  2  East,  5,  and  cases  there  cited ;  Rex  y.  Edwards,  1  Seas.  Ca. 
336,  c.  265  ;  lb.  ca.  267  ;  Reg.  v.  Great  North  of  England  Railway  Company, 
16  L.  J.,  M.  C,  16  ;  Vin.  Abr.  Indictment,  F.  G.  H. ;  Bac.  Abr.  Indictment, 
£. ;  Com.  Dig.  Indictment,  D. ;  Rul.  Abr.  Indictment.     Neglect  of  a  legal 
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respect  to  his  being  a  soldier,  he  is  not  on  that  ground        1850. 
entitled  to  his  discharge  ;  a  criminal  case  being  expressly        Bxq.v. 

excepted  by  the  statute.  Ferrall. 

Conviction  affirmed. 

and  monl  datj  towarda  one  of  tender  jmn,  Rex  ▼.  Friend,  Rus.  &  Ry.  20  ; 
Reg.  T.  Waien,  amte,  p.  57 ;  Rex  t.  Smith,  2  Car.  &  P.  456.  An  act  dona  with 
intent  to  commit  a  miademeanoor ;  Rex  t.  Seofield,  Cald.  397 ;  Rex  ▼.  PMlSpe, 
6  Eaat,  464 ;  Reg,  t.  Chtgnman,  ante,  90.  Private  treapaaa,  Rex  t.  Ednumdip  I 
Seaa.  Ca.  359,  ea.  288  ;  contra,  Reg.  ▼.  TomUmon,  2  Seaa.  Ca.  18,  ca.  22. 

If  a  atatnte  createa  an  offence,  againat  the  public,  without  a  remedy,  it  is 
indictable,  HolUngworth'e  ea»e,  Cro.  Jac.  577;  Rex  ▼.  Burgaine,  Sid.  409; 
2  Hawk,  P.  C.  c.  25,  a.  4 ;  Rex  ▼.  Rodhutm,  2  Burr.  799 ;  Rex  ▼.  Babne, 
2  Cowp.  650 ;  Rex  ▼.  Harrie,  4  T.  R.  202.  Bat  it  most  be  a  public  atatute, 
and  the  act  moat  be  one  affecting  the  public,  and  not  an  individual  only,  aa  in 
the  caae  of  an  exceaaive  diatreaa;  aee  B,  ▼.  Legingham,  1  Mod.  71.  In 
Pttwlgn*i  ea»e,  1  Sid.  209,  Twiaden,  J.,  aaid,  **  If  ti  private  act,  proridea  for  a 
thing  the  nonfeasance  of  which  may  be  prejudicial  to  aeveral  peraona,  aa  for 
paving  the  atreeta,  &c.,  an  indictment  will  lie.  But  if  the  nonfeasance  is  an 
injury  to  one  or  two  only,  then  no  indictment  shall  lie."  Bac.  Abr.  Indict- 
ment, E ;  aee  2  Hawk.  P.  C.  c.  25,  a.  4. 

So  the  nonperformance  of  any  act  commanded  by  atatute  ia  an  indictable 
miademeaooar ;  Rex  ▼.  Jonee,  2  Str.  1146;  S.  C,  2  Seaa  Ca.  326,  ca.  187; 
Reg.  ▼.  Price,  11  Ad.  &  E.  727  ;  Sir  John  Read'e  cote,  2  Mod.  301. 

So  the  nonperformance  of  an  act  ordered  to  be  done  by  one  juatice  or  more 
acting  on  behalf  of  the  aupreme  magiatrate,  and  having  authority  at  common 
law  ao  to  order  ia  indictable  :  Rex  ▼.  Robineon,  2  Burr.  804  ;  Rex  ? .  Bogatt, 
2  Burr.  832  ;  R.  ▼.  Babne,  2  Cowp.  650  ;  R.  ▼.  Harrit,  4  T.  R.  205. 

So  the  nonperformance  of  an  act  ordered  to  be  done  by  one  juatice  or 
more  having  an  authority  by  atatute  ao  to  order  ia  indictable  :  Rex  ▼.  Davie, 
cited  in  Rex  ▼.  Ho^tnaon,  2  Burr.  804  ;  aee  Rex  ▼.  Pine,  3  Keb.  628,  686, 
854  ;  Reg.  ▼.  Mortlock,  9  Jur.  621 ;  Reg.  ▼.  Brieby,  ante,  p.  109.* 

Where  a  atatute  makes  that  illegal  which  was  legal  before,  and  in  the  aame 
grammatical  aentence  aubjecta  the  party  doing  auch  act  to  certain  paina  and 
penaltiea  upon  certain  proceedinga  being  taken,  (other  than  indictment,)  aa  in 
the  aame  aentence  enacted,  auch  offence  ia  not  indictable:  Cattle* e  caee, 
Cro.  Jac.  644 ;  Rex  ▼.  Pentax,  2  Seaa.  Ca.,  ca.  158  \  S.C.  \  Bam.  127  ; 
R.  ▼.  SmUh,  1  Seaa.  Ca.  42  ;  S.  C.  Salk.  680 ;  E.  t.  Bwi,  2  Str.  679 ; 
R.  ▼.  Robinson,  2  Burr.  803 ;  Rex  ▼.  Davyee,  3  Keb.  34 ;  Rex  t.  Wright, 
1  Burr.  543 ;  aee  Rex  v.  Dixon  and  wife,  10  Mod.  336 ;  R.  ▼.  Norwich, 
1  Str.  180 ;  Hartley  ▼.  Hooker,  Cowp.  524 ;  Reg.  ▼.  Buchanan,  8  Q.  B. 
883;  S.  C.  10  Jur.  736;  15  L.  J.,  Q.  B.,  227;  Bac.  Abr.  Indictment,  E. 
It  was,  however,  held  otherwiae  in  R.  ▼.  Crofton,  1  Mod.  34  ;  S.C.I  Vent. 

*  Where  juaticea  licenae  informally,  or  without  juriadiction,  the  party  acting 
under  auch  license,  in  ignorance  of  ita  illegality,  ia  {aemhU)  not  liable  to  be  in- 
dicted, R.  V,  Bryan,  Andrewa,  82. 
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1850.  ^3:  2  Keb.  595,  614 ;  and  Sid.  249,  bat  Siderfin  doubted  the  law  in  thttfc 

case,  as  appears  by  his  report,  and  Lord  Mansfield  in  22.  ▼.  Wright  said  that 

J?^^'  **         case  had  been  denied  many  times ;  see  also  R,  ▼.  Matmmgt  Fitzg.  47. 

So  where  the  statute,  without  prohibiting  an  act  imposes  a  penalty  upon  the 
doing  it,  the  object  being  to  increase  the  revenue,  it  is  not  indictable ;  see  2 
Hale's  P.  C.  171 ;  R,  t.  Wright,  1  Burr.  543 ;  R.  t.  Savage,  1  Ld.  Raym. 
347  ;  and  see  Smith  y.  Mawhood,  14  M.  &  W.  452  ;  Cfrqfton't  eate.  Vent 
63 ;  Res  t.  Manning,  Fltig.  47. 

It  is  said  that  where  a  statute,  by  a  substantive  clause,  makes  that  iD^gal 
Which  was  legal  befove,  imposing  certain  pains  and  penalties,  and  by  a  sab- 
sequent  section  of  the  same  statute  or  a  subsequent  statute  ordains  a  mode  of 
proceeding  different  from  that  by  indictment,  the  prosecutor  may  proceed  by 
indictment  upon  the  substantive  clause  as  for  a  misdemeanour  at  common 
law,  or  in  the  manner  pointed  out  by  the  statute  :  R,  v.  Gold,  6  Mod.  164  ; 

1  Salk.  380,  S.C.;R.  v.  Harris,  4  T.  R.  205  ;  Rex  v.  Davyeg,  3  Keb.  34  ; 

2  Hale's  P.  C.  171 ;  JR.  v.  BoyaU,  2  Burr.  832  (in  this  case  Lord  Manafidd, 
C.  J.,  said, ''  I  do  not  approve  of  indicting  where  there  is  another  remedy ;  it 
carries  the  appearance  of  oppression  :"  see  also  by  the  same  Judge  in  Rex  v. 
Robnuon,  2  Burr.  804) ;  Rex  v.  Balme,  Cowp.  648 ;  Rex  v.  Hube,  5  T.  R. 
543 ;  Readme  ea$e,  2  Mod.  301 ;  Bac.  Abr.  Indictment,  A. ;  Rex  v. 
Wright,  5  B.  &  Ad.  555  ;  R.  v.  Gregory,  2  Nev.  &  M.  478;  Reg.  v. 
Buchanan,  8  Q.  B.  883;  S.  C.  10  Jur.  736;  15  L.  J.,  Q.  B.,  227.  Bat  in 
R,  V.  Marriott,  Show.  398,  4  Mod.  144,  which  was  an  indictment 
fbr  keeping  an  alehouse  contrary  to  the  stat.  5  &  6  Edw.  VI.  e.  25,  and 
the  mode  of  punishment  was  directed  by  a  subsequent  section,  the  Cooit 
after  taking  time  to  consider  held  that  the  indictment  could  not  be  main- 
tained ;  that  where  a  statute  creates  a  new  offence  and  prescribes  a  particuhr 
method  of  punishment,  that  method  alone  must  be  pursued,  and  not  the 
common-law  method  by  indictment,  and  see  stat.  3  Car.  I.  c.  3  (4),  s.  5 ; 
Stephens  v.  Watson,  1  Salk.  45 ;  affirmed,  6  Mod.  86 ;  see  also  Haw.  P.  C. 
c.  25,  s.  4  ;  Slowman  v.  West,  Palm.  388 ;  Rex  v.  Goodwin,  1  Sess.  Ca.  7 ; 
Rex  V.  Bond,  1  Sess.  Ca.  108  ;  Sir  John  Knighfs  case,  3  Mod.  117  ;  R.  v. 
Sparks,  3  Mod.  78 ;  7  Rep.  36.  "Where  a  statute  prescribes  that  a  thing 
shall  be  by  bill,  plaint,  or  information,  it  cannot  be  by  indictment,"  Rex  v. 
Gluff,  12  Mod.  104. 

Where  the  offence  is  antecedently  punishable  at  common  law,  and  a  statute 
prescribes  a  particular  remedy  by  a  summary  proceeding,  the  party  may  be 
indicted  or  proceeded  against  according  to  the  statute :  Rex  v.  Robinson,  2 
Burr.  803 ;  Rex  v.  Dixon  and  Wife,  10  Mod.  336 ;  Rex  v.  Norwich,  1  Str. 
180  ;  Bac.  Abr.  Indictment,  E. 

As  to  the  removal  of  the  indictment  in  such  case,  see  Hartley  v.  Hooker, 
Cowp.  524. 

If  the  party  have,  upon  action  brought  against  him,-  paid  a  fine  to  the  king 
it  seems  questionable  whether  he  may  afterwards  be  indicted,  because  that 
would  make  him  liable  to  a  second  fine  for  the  same  offence ;  2  Haw.  P.  C. 
c.  25,  s.  4 ;  Bac.  Abr.  Indictment,  £.  In  this  case  it  would  be  a  second 
remedy  for  the  Crown. 
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Bat  it  if  Mid  that  when  a  penon  it  aggriered  by  the  breach  of  any  itatvte  1 850. 

by  another,  he  who  commits  the  breach  is  punishable  at  the  suit  of  the  party   

aggriered,  and  may  also  be  indicted  for  his  contempt  of  the  statute  unless       p  '^'  *' 
such  method  appears  manifestly  to  be  excluded ;  2  Haw.  P.  C.  c.  25,  s.  4  ; 
Vtn.  Abr.  Indictment,  (H.  3,)  but  see  12  Mod.  446 ;  and  see  also  Steoent 
T.  Jeaeoeke,  11  Q.  B.  731. 

If  a  misdemeanour  at  common  law  be  made  felony  by  statute,  the  party 
must  be  indicted  fbr  the  felonyunder  the  statute;  R*  t.  Oofse,  12  Mod.  634  s 
1  Ld.  Raym.  711 ;  3  Salk.  193;  see  Reg.  ▼.  Buit<m,  11  Q.  B.  929. 

But  where  a  statute  msikes  that  punishable  as  a  misdemeanour  which  was 
felony  before,  it  maybe  prosecuted  either  way  :  R,  t.  PoOard,  2  Sess.  Ca.  17. 

Where  a  statute  enacts  that  a  forfeiture  may  be  sued  for  by  action,  informa- 
tion, bill,  or  otkerwutf  the  party  may  be  indicted :  Rex  ▼.  Duron  caui  fffft* 
10  Mod.  336. 

Where  a  certain  amount  of  fine  is  imposed  by  statute,  and  the  party  is 
indicted,  that  amount  should  regulate  the  judgment.  Bac  Abr.  Indictment,  A. 

Where  there  is  no  appropriation  of  a  statute  penalty  it  is  a  debt  due  to  the 
Crown,  and  suable  for  in  a  Court  of  Revenue  and  not  by  indictment :  Rex  ▼. 
MaOand,  2  Str.  827. 

If  a  statute  appoint  an  indictment  at  a  general  quarter  eeitumt,  an  indict- 
ment at  a  general  eeuione  is  ill :  Rex  r.  Tnmoei,  12  Mod.  117. 
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HILARY  TERM. 


IN 


THF  FOURTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 

CORAM 

Jbrvis,  C.  J.,  Cress  WELL,  J., 

Patteson,  J.,  Erlb,  J., 

Martin,  B. 


Thb  Queen  v.  Mobtimbb  Kealby. 

Saturday^ 

'^''Tssi!^'     FALSE  PRETENCES. 


An  indictment  ^'  At  a  General  Session  of  Gaol  Delivery  holden  for  the 
tempt  to  obtain  jurisdiction  of  the  Central  Criminal  Court  on  Monday  the 
goods  from  A.,  10th  day  of  June  in  the  year  of  our  Lord  1850,  Mortimer 
(partners  in  Kealey  was  tried  before  me  upon  an  indictment  charging 
pretences^  made  ^^°^  ^^^^  ^^^  common-law  misdemeanour  of  attempting  to 
to  A.  and  obtain  froods  by  false  pretences,  and  to  defraud  the  owners 

othertf  is  sup-  o  J  r 

ported  bj  proof  thereof  contrary  to  the  statute. 

tences  to  T.  "  ^^^  indictment  charged  that  the  defendant  made  the 

alone.  pretences  set  forth  in  the  indictment  to  John  Baggallay 

and  others  with  intent  to  obtain  and  defraud  them  of  the 
goods  in  question,  their  property. 

^*  John  Baggallay  and  others  were  partners  in  trade,  and 
it  appeared  in  evidence  that  the  defendant  in  fact  made 
those  pretences  to  John  Baggallay,  one  of  that  firm,  but 
that  Mr.  Baggallay  refused  to  part  with  the  goods  sought 
to  be  obtained,  in  consequence  of  information  regarding  the 
defendant  received  from  another  person.     It  also  appeared 
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that  none  of  Mr.  Baggallay^s  partners  were  present  when        1851. 


the  pretences  were  made,  and  there  was  no  evidence  of  the        Rbo.  v. 
false  pretences  having  ever  reached  the  ears  of  any  one  of  ^^^^' 

them.  It  was  objected,  on  the  trial,  that  the  proof  did  not 
support  the  averment  in  the  indictment  of  the  pretences 
having  been  made  to  John  Baggallay  and  others ;  that  the 
variance  was  fatal,  and  the  prisoner  entitled  to  his  acquittal. 
But  I  decided  that  the  objection  ought  not  to  prevail  and 
the  defendant  was  convicted.  It  appearing  however  to  me 
that  the  point  raised  on  the  trial  was  one  of  doubt,  and 
entitled  to  the  consideration  of  the  Justices  of  either  bench 
and  the  Barons  of  the  Exchequer  upon  a  case  reserved,  I 
postponed  judgment  in  order  that  the  opinion  of  the  said 
Justices  and  Barons  might  be  taken  upon  such  case,  and 
committed  the  defendant  to  the  custody  of  the  keeper  of 
the  gaol  of  Newgate  until  the  next  session,  unless  he  pre- 
viously entered  into  recognizances,  himself  in  200/.  and  one 
surety  in  200/.,  or  two  sureties  in  100/.  for  his  appearance 
at  the  said  next  session  to  receive  judgment. 

**The  foregoing  is  the  case  upoa  which  the  opinion  of  the 
said  Justices  is  required  accordingly. 

(Signed)  ''  Russell  Gurnet.^ 

Parry^  for  the  defendant,  after  stating  the  case,  said 
there  was  a  fatal  variance  between  the  pretence  laid  in  the 
indictment  and  the  pretence  proved.  The  allegation  of  the 
false  pretence,  in  an  indictment  for  false  pretences,  was 
a  material  allegation,  and  should  be  correctly  laid — and 
strictly  proved  as  laid  (a).  The  object  of  this  particularity 
was,  to  give  notice  to  the  defendant  of  the  false  pretence 
which  he  was  brought  there  to  meet.  The  false  pretence 
alleged,  was,  '*  That  he  did,  &c.  falsely  pretend  to  John 
Baggallay  and  others  C  and  in  support  of  that  allegation, 

(a)  Arch.  C.  PL  Cheating,  p.  312,  last  ed. 
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1851.  it  was  proved  that  the  false  pretence  was  made  to  John 
rbo.  v.  Baggallay  alone,  and  to  no  other  person.  It  is  an  inference 
of  law  that  if  property  is  stolen  it  belongs  to  all  the 
partners,  but  there  is  no  inference  in  law  that  a  false  pre* 
ienee  made  to  one  partner  of  a  firm  is  made  to  all  the 
partners.  The  indictment  does  not  charge  that  the 
false  pretence  was  made  to  John  Baggallay  and  others 
his  partners,  but  simply  to  John  Baggallay  and  othen, 
A  party  cannot  be  indicted  for  stealing  the  property  of  a 
person  named,  ^'  and  others^  at  common  law ;  it  is  only  by 
virtue  of  the  stat.  7  Geo.  IV.  c.  64,  s.  14,  (a)  that  he  can 
be  so  indicted,  and  that  statute  does  not  enable  a  prosecutor 
to  lay  a  false  pretence,  as  having  been  made  to  the  person 
named  and  others^  for  it  only  applies  to  property  being  so 
laid.  If  a  person  makes  a  false  pretence  to  the  clerk  of  A., 
by  means  of  which  he  obtains  the  property  of  A.,  the  false 
pretence  must  be  laid  as  made  to  the  clerk,  and  not  to  A. 
So  an  allegation  that  a  false  pretence  was  made  to  A.  and 
others  cannot  be  supported  by  evidence  that  it  was  made 
to  A.  alone.  In  Rex  v.  Plaistow  (6),  Lord  EUenboiougfa 
said,  ''  In  an  indictment  for  obtaining  money  by  false  pre- 
tences the  pretences  must  be  distinctly  set  out,  and  at  the 
trial  they  must  be  proved  as  laid.**^     He  also  cited  Rex  v. 

(a)  7  Geo.  IV.  c  64,  s.  14.  "  And  in  order  to  remove  the  difficolty  of 
gtafing  the  names  of  all  the  owners  of  property,  in  the  case  of  partners  and 
other  joint  owners,  be  it  enacted,  that  in  anj  indictment  or  informatton  fbr 
any  felony  or  misdemeanour,  wherein  it  shall  be  reqtumte  to  state  ^m  ownor- 
ship  of  any  property  whatsoever,  whether  real  or  personal,  which  shaU  belong 
to  or  be  in  the  possession  of  more  than  one  person,  whether  such  persons  be 
partners  in  trade,  joint-tenants,  parceners,  or  tenants-in-common,  it  shall  be 
sufficient  to  name  one  of  such  persons,  and  to  state  such  property  to  beloDg 
to  the  person  so  named,  and  another  or  others  as  the  case  may  be.  And 
whenever,  in  any  indictment  or  information  for  any  felony  or  misdemeanour, 
it  shall  be  necessary  to  mention,  for  any  purpose  whatsoever,  any  partaert, 
joint-tenants,  parceners,  or  tenants-in-common,  it  shall  be  sufficient  to  de> 
scribe  them  in  the  manner  aforesaid.  And  this  provision  shall  be  constnied 
to  extend  to  all  joint-stock  companies  and  trustees." 

(b)  1  Camp.  494. 
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Douglass  (a).     In  The  King  v.  Mason  {b)  it  was  held,  that        1851. 
an  indictment  charging  the  defendant  with  obtaining  money       rbo.  v. 
by  false  pretences  is  insufficient  if  it  does  not  show  what 
the  false  pretences  were;  and,  if  the  defendant  be  con- 
victed on  it,  the  Court  wiU  reverse  the  judgment  upon  a 
writ  of  error.     Therefore  a  general  statement  of  the  case 
is  not  sufficient.     In  i2.  v.  Perrott  (c).  Lord  Ellenborough 
said,  ^'  Every  indictment  should  be  so  framed  as  to  convey 
to  the  party  charged  a  certain  knowledge  of  the  crime  im- 
puted to  him.^     This  indictment  does  not  do  so,  for  it  says 
that  he  made  a  false  pretence  to  John  Baggallay  and  others, 
whereas  the  truth  is  that  he  did  not.     How  can  he  then 
have  a  certain  knowledge  of  the  crime  imputed  to  him? 
[Cresswelli  J. — The  indictment  can  hardly  be  said  not  to 
convey  a  knowledge  of  the  charge,  for  it  sets  out  the  name 
of  the  person  to  whom  the  pretence  was  made.]     Lord 
Ellenborough,  in  The  King  v.  Perrott  (c),  goes  on  to  say, 
*'  When  a  party  is  called  on  to  answer  for  obtaining  money 
by  a  false  pretence,  it  is  but  reasonable  that  he  should  have 
the  same  notice  as  in  perjury,  by  proper  averments  of  that 
which  is  intended  to  be  relied  on  against  him.^     [Erlt,  3. 
— Suppose  one  of  the  parties  to  be  hard  of  hearing,  and 
that,  though  the  pretence  was  made  in  his  presence,  he  did 
not  hear  it,  it  would  be  a  false  pretence  to  both.]     Then 
that  fact  should  appear  if  it  occurred.     It  was  not  left  to 
the  jury,  nor  were  the  witnesses  asked  whether  the  prisoner 
intended  to  make  the  representation  to  all  the  firm.    There 
¥^as  no  proof  that  he  intended  to  make  it  to  any  but  John 
Baggallay ;  at  all  events  there  should  have  been  some  proof 
as  to  what  the  word  '^  others  *"  meant  in  this  indictment. 
In  a  civil  action  there  might  have  been  an  amendment ; 
Masters  v.  Barrets  (d) ;  but  in  the  present  instance  there 

(a)  1  Camp.  212.  (b)  2  T.  R.  581. 

(c)  2  M.  &  S.  385-6. 

{d)  2  C.  &  K.  717.     Briitow  t.  Wright,  I  Sm.  L.  C.  324. 
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1851.        was  no  application  to  amend  (a).     He  therefore  submitted 

Rbo.  v.       that  the  prisoner  was  entitled  to  the  judgment  of  the  Court. 

BALSY.       Q^^  jf  ^1^^  Court  decided  against  him,  he  apprehended  that 

he  could  now  move  in  arrest  of  judgment.     [Jervis^  C.  J. — 

That  is  not  a  point  reserved.] 

No  counsel  appeared  for  the  Crown. 

Jervis,  C.  J. — I  am  of  opinion  that  the  conviction  in  this 
case  was  right.  There  are  three  ways  in  which  the  allega- 
tion  in  the  indictment  may  be  viewed.  First,  on  the  stat. 
7  Geo.  IV.  c.  64,  s.  14,  the  word  "others^  might  be  consi- 
dered to  mean  the  partners  of  Baggallay.  Then  it  would 
be  important  to  consider  whether  a  representation  made  to 
one  member  of  a  firm  was  not  a  representation  made  to  the 
whole  firm,  it  being  concerning  the  partnership  business. 
I  am  inclined  to  think  it  would,  but  it  is  not  necessary  to 
decide  that  point.  Secondly,  it  might  mean  to  John  Bag- 
gallay and  several  others;  and  if  so,  I  think  that  a  pretence 
alleged  to  be  made  to  A.,  B.  and  C.  is  sufficiently  proved 
by  evidence  of  its  having  been  made  to  A. ;  and,  thirdly,  I 
think  the  words  ''  and  others  ^  mere  surplusage  in  this  in- 
dictment, and  that  the  allegation  was  sufficiently  proved  by 
the  pretence  having  been  shown  to  have  been  made  to 
Baggallay. 

Patteson,  J. — I  am  of  the  same  opinion.  The  words 
**and  others  ^^  are  mere  surplusage,  for  you  cannot  use 
them  except  under  the  statute  in  alleging  the  ownership  of 
property. 

Cress  WELL  and  Erlb,  J  J.,  concurred. 

Martin,  B. — I  am  of  the  same  opinion ;  and  am  abo  in- 
clined to  think  that  a  representation  to  one  of  a  firm  is  a 
representation  to  the  others,  the  one  being  an  agent  for  the 
rest ;  but  it  is  unnecessary  to  consider  that  question. 

Conviction  affirmed. 

(a)  See  Arch.  Cr.  PI.  Demurrer. 
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Thb  Qurbn  against  Patrick  Welsh. 
UTTERING  COUNTERFEIT  COIN.  1851. 

Saturdayf 

"  The  prisoner  was  convicted  at  the  Quarter  Sessions  of     ^^^nf  ^8. 
the  Peace  for  the  North  Ridinff  of  Yorkshire,  on  the  31st  An  indictment 

°  '  for  *•  uttering 

of  December,  1850,  and  the  following  case  was  stated  for  and  putting 
the  consideration  of  the  Judges.  coin  is  satisfied 

"  The  indictment  charged  the  prisoner  with  having  ^^4^,^^^^ 
*  uttered  and  put  off,'  but  not  with  having  '  tendered,^  to  coin, 
one  Benjamin  Dunning  a  counterfeit  shilling.  The  evi- 
dence proved  that  the  prisoner  went  into  the  shop  of  Dun- 
ning and  asked  to  purchase  some  coffee  and  sugar,  and  in 
payment  of  the  same  he  put  down  on  Dunniug^s  shop 
counter  the  counterfeit  shilling  in  question,  when  Dunning 
took  it  up  and  said  to  the  prisoner  that  the  shilling  was  a 
bad  one. 

^^The  prisoner  then  left  Dunning^s  shop,  leaving  the 
shilling,  but  without  the  coffee  and  sugar.  The  prisoner 
was  found  guilty,  and  sentenced  to  be  imprisoned  and  kept 
to  hard  labour  for  two  calendar  months ;  but  execution  of 
the  sentence  of  hard  labour  was  respited  for  the  month. 
The  prisoner  is  in  gaol  for  want  of  bail  to  render  himself 
in  execution.  I  have  now  to  request  the  opinion  of  the 
Judges  whether  the  charge  of  having  *  uttered  and  put  off  ^ 
was  proved  by  this  evidence. 

'•  James  Pullbine.'** 

No  counsel  appeared  on  either  side. 

Jervis,  C.  J. — The  objection  in  this  case  is,  that  the 
person  to  whom  the  coin  was  offered  did  not  take  it ;  and 
it  is  supposed  that  the  averment,  that  the  prisoner  ^*  uttered 

VOL.  I.  F  p 
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1851.        and  put  off'*  is  therefore  not  satisfied  by  the  evidence.     It 
Rko.  9.       has  been  constantly  determined  as  sufficient  whether  the 
****"•       coin  has  or  has  not  been  taken  by  the  other  party.     The 
conviction  was  therefore  good. 

Conviction  affirmed. 

The  words  of  the  statute  2  Will.  IV.  c.  34,  s.  7,  are,  **  if  any  person  shall 
tender,  utter,  or  put  off  any  false  or  counterfeit  coin,''  9cc. ;  See  Arch.  Crim. 
Law,  Forgery,  p.  371,  9th  ed. 
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The  Quren  against  Elizabeth  Gray, 


IN 


The  QuBEPr  against  William  Dovey  and  Elizabeth  Gray. 

1851. 

JOINTLY  "RECEIVING."  j^^!Z?is. 


"  At  the  Epiphany  Quarter  Sessions  for  the  county  of  ^-  '^'^^  f 
Hants,  holden  at   Winchester,  on   the  30th   December,  B.iabsequentiy 
1850,  William  Dovey  and  Elizabeth  Gray  were  charged,  in  a.    Held,  that 
an  indictment,  a  copy  of  which  is  hereunto  annexed  (a),  in  ®*  ^j^i*^*  ^ 
the  first  count,  with  stealing,  and  in  the  second  count  with  a  count  charg. 
receiving,   twelve   turkeys,  knowing  them   to  have  been  odnng  bj  A. 
stolen.  •"^  ^' 

"  Dovey  and  a  man  named  Hodder,  who  had  absconded, 
both  resided  at  Brook,  in  the  county  of  Hants,  near  the 
premises  of  the  prosecutor  from  which  the  property  was 
stolen.  They  were  both,  in  company  with  others,  at  a 
public  house,  at  eleven  o'clock  on  the  night  the  turkeys  were 
so  stolen,  and  at  eight  o'^clock  the  following  morning  they 
were  seen  together  ten  miles  from  Brook,  on  the  road  from 
that  place  to  Salisbury,  with  a  horse  and  cart  belonging  to 
Dovey.  The  same  day  Dovey  sold  two  of  the  turkeys  at 
Salisbury,  and  the  other  prisoner,  Elizabeth  Gray,  who 
resided  at  Salisbury,  was  proved  to  have  disposed  of  the 
remaining  ten  at  Salisbury  on  the  same  day. 

"The  prisoner,  Dovey,  made  a  statement,  which  was 
received  in  evidence,  that  he  was  called  up  at  two  oVlock 
A.  M.  in  the  night  on  which  the  turkeys  were  stolen,  by 
Hodder,  who  brought  the  turkeys  to  him  in  a  sack,  and  that 
he  took  them  to  Salisbury  and  sold  them  for  Hodder. 

(a)  The  indictment  was  in  the  asoal  form. 

PF  2 
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1851.  ''The  jury  returned  a  verdict  of  guilty  against  both 

Rro.  v.       prisoners  on  the  second  count,  for  receiving. 
Ghay.  u  j^  y^^  objected,  by  Counsel  for  Elizabeth  Gray,  citing 

It.  V.  Messinyham^  R.  &  M.  257,  that  the  prisoner  could 
not  be  convicted,  inasmuch  as  the  indictment  charged  a  joint 
receiving,  whereas  the  evidence  showed  separate  acts  of 
receiving,  and  at  the  suggestion  of  Counsel,  I  then  put  it 
to  the  jury  whether  they  found  a  joint  or  separate  receiv- 
ing, upon  which  they  returned  the  following  verdict : 

*'  *  We  find  that   William  Dovey  received  on  the 

road  between   Brook  and   Salisbury,  and   Elizabeth 

Gray  at  Salisbury.     The  prisoners  were  not  together 

at  the  time/ 

''  Sentence  of  imprisonment  was  passed  on  both  prisoners, 

and  execution  respited.     Elizabeth  Gray  was  admitted  to 

bail,  and  William  Dovey  was  remanded  to  prison  until  the 

question  on  his  conviction  shall  have  been  decided. 

"  The  opinion  of  the  Court  of  Appeal  is  prayed  whether, 
upon  this  verdict,  the  judgment  given  ought  to  be  received 
in  favour  of  both  or  either  of  the  prisoners. 

*'  T.  R.  Threshbr, 
"  Chairman.^ 

Saunders,  C.  for  the  prisoner  Elizabeth  Gray. — The 
question  here  is,  whether  upon  a  count  for  jointly  receiving 
you  can  convict  a  party  of  a  separate  receiving  («).  In 
Rex  V.  Messingham  (ft),  the  mother  and  son  were  indicted 

(a)  Saunders,  C. — Another  objection  is,  that  there  is  no  venue  laid. 
Jervis,  C.  J. — We  can  only  look  to  the  case  reserved  for  us. 

Saunders,  C. — But  there  is  this  difficulty,  it  shows  no  jurisdiction.  There 
was  a  similar  case  lately  before  this  Court :  Reg.  v.  Martinf  {ante,  p.  78). 
The  attention  of  the  Court  below  was  not  called  to  this  point. 

Cress  well  I  J. — The  evidence  shows  that  the  offence  was  committed  within 
the  jurisdiction. 

JerviSf  C.  J. — The  Court  is  but  of  one  opinion  ;  you  must  confine  yourself 
to  the  objection  reserved. 

(b)  Ry.  &  Moo.  C.  C.  257. 
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for  jointly  receiving  ;  it  appeared  that  the  son  received  the        1851. 
goods  from  the  thief,  and  the  mother,  in  a  subsequent  part        RrqTv. 
of  the  day,  received  the  goods  from  the  son  ;  and  it  was  held        6»at. 
that  the  mother  could  not  be  convicted  upon  an  indictment 
for  jointly  receiving  with  the  son.     That  case  is  precisely 
in  point. 

No  counsel  appeared  for  the  Crown. 

Jbrvis,  C.  J. — We  think  that  case  clearly  establishes 
that  you  cannot  find  several  persons  guilty  of  distinct 
felonies  on  one  count  of  the  same  indictment.  The  felonies 
here  being  distinct,  it  appears  therefore  that  one  of  the 
parties  was  improperly  convicted.  The  count  was  satisfied 
by  the  first  conviction,  that  of  the  first  receiver,  Dovey, 
and  Elizabeth  Gray  ought  to  have  been  acquitted. 

Conviction  reversed. 

See  Sep,  ▼.  Archer,  Ry.  &  M. ;  1  Rof.  on  Cri.  19. 
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1861. 


The  Queen  against  Mahy  Ann  Mears  and  Amelia  Chalk. 


/^J^ifs.    CONSPIRACY  TO  PROCURE  DEFILEMENT. 


A  conipiracy  to      "The  prisoners,  Mary  Ann  Mears,  and  Amelia  Chalk 

induce  a  young  ,  , 

woman  to  sub-  were  tried  at  the  Epiphany  Sessions  for  the  town  and 
^fiiement  is^an  county  of  the  town  of  Southampton,  held  on  the  7th 
indicuble  of-     January,  1861,  before  Edward  Smirke,  Recorder,  upon  the 

I  en  06* 

following  indictmenti  to  which  they  pleaded  Not  Guilty : — 
^'  Borough,  town,  and  county  of  the  town  of  Southampton, 
to  wit. — The  jurors  for  our  Lady  the  Queen,  upon  their  oath 
and  affirmation,  present,  that  Mary  Ann  Mears,  late  of  the 
parish  of  St.  Mary  in  the  town  and  county  of  the  town 
aforesaid,  single  woman,  being  a  person  of  wicked  and  de- 
praved mind  and  disposition,  and  contriving,  and  craftily 
and  deceitfully   intending  to   debauch    and    corrupt    the 
morals  of  one  Johanna  Carroll,  as  hereinafter  mentioned, 
and  to  seduce  her  into  an  infamous  and  wicked  course  of 
life,  heretofore  and  after  the  passing  of  a  certain  Act  of 
Parliament  for  the  better  preventing  the  heinous  offence  of 
procuring  the  defiling  of  women,  to  wit,  on  the  fourteenth 
day  of  November,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty,  with  force  and  arms  at  the  parish 
aforesaid,  in  the  town  and  county  aforesaid,  did  knowingly, 
deceitfully,  and  unlawfully  attempt  and  endeavour,  as  much 
as  in  her  lay,  to  procure  the  said  Johanna  Carroll,  then 
and  there  being  a  child  under  the  age  of  twenty-one  years, 
to  wit,   of  the  age   of  fifteen   years,   an   orphan   and  a 
servant  out  of  place,  to  have  illicit  carnal  connection  with  a 
man,  to  wit,  a  certain  man  whose  name  is  to  the  jurors 
aforesaid    unknown,   by   then   and    there    knowingly  and 
unlawfully,  falsely  and  fraudulently  pretending  and  repre- 
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senting  to  the  said  Johanna  Carroll  that  she  the  said  Mary  1851. 
Ann  Mears  was  the  friend  of  the  said  Johanna  Carroll,  and  Rbo.  v. 
knew  her  father  and  mother,  and  that  if  she  the  said  *^*** 

Johanna  Carroll  would  go  home  with  her  the  said  Mary 
Ann  Mears,  she  the  said  Mary  Ann  Mears  would  keep  her 
until  she  the  said  Johanna  Carroll  could  get  a  place,  and 
that  she  the  said  Mary  Ann  Mears  would  herself  try  all  she 
could  to  get  her  a  place.  And  by  then  and  there,  under  such 
false  and  fraudulent  pretences  and  representations,  taking 
her  the  said  Johanna  Carroll  to  the  house  of  the  said  Mary 
Ann  Mears,  and  keeping  her  there  for  a  long  space  of  time, 
and  soliciting  her  and  trying  to  induce  her  then  and  there  to 
have  illicit  carnal  connection  with  the  said  man.  Whereas 
in  truth  and  in  fact  the  said  Mary  Ann  Mears  did  not  intend 
io  take  and  did  not  take  the  said  Johanna  Carroll  home 
with  her  to  keep  the  said  Johanna  Carroll  till  she  the  said 
Johanna  Carroll  could  get  a  place,  or  till  she  the  said 
Mary  Ann  Mears  could  obtain  a  place  for  her,  but  craftily 
and  subtilely,  with  the  wicked  design  and  purpose,  by  the 
said  false  and  fraudulent  pretences,  representations  and 
means  aforesaid,  to  procure  the  said  Johanna  Carroll  to 
have  connection  with  a  man,  as  aforesaid,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  And  the  jurors  aforesaid,  upon  their  oath  and 
affirmation  aforesaid,  do  further  present,  that  Amelia  Chalk, 
late  of  the  parish  aforesaid,  in  the  town  and  county  afore- 
said, labourer,  at  the  time  of  the  committing  of  the  said 
misdemeanour  by  the  said  Mary  Ann  Mears,  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  in  the  parish  afore- 
said, in  the  town  and  county  aforesaid,  the  said  Mary  Ann 
Mears  to  do  and  commit  the  said  misdemeanour,  wickedly, 
knowingly,  and  unlawfully  did  aid,  abet,  and  assist,  con- 
trary to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her 
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1851.  crown  and  dignity.  And  the  jurors  aforesaid,  upon  their 
RitQ.  V.  ~~  oath  and  affirmation  aforesaid,  do  further  present,  that  the 
said  Mary  Ann  Mears  and  Amelia  Chalk,  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  with  force  and 
arms  at  the  parish  aforesaid,  in  the  town  and  county  afore- 
said, wickedly,  designedly,  and  unlawfully  did  attempt  and 
endeavour  by  false  pretences,  false  representations,  and 
other  fraudulent  means,  to  procure  the  said  Johanna  Car- 
roll, then  being  a  child  under  the  age  of  twenty-one  years, 
to  wit,  of  the  age  of  fifteen  years,  to  have  illicit  carnal  con- 
nection with  a  man,  to  wit,  a  certain  man  whose  name  is  to 
the  jurors  aforesaid  unknown,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  And 
the  jurors  aforesaid,  upon  their  oath  and  affirmation  afore- 
said, do  further  present  that  the  said  Mary  Ann  Mears 
and  the  said  Amelia  Chalk,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  with  force  and  arms  at  the  parish  afore- 
said, in  the  town  and  county  aforesaid,  did  between  them- 
selves conspire,  combine,  confederate,  and  agree  together, 
wickedly,  knowingly,  and  designedly  to  procure  by  false 
pretences,  false  representations,  and  other  fraudulent 
means,  the  said  Johanna  Carroll  then  being  a  poor  child 
under  the  age  of  twenty-one  years,  to  wit,  of  the  age 
of  fifteen  years,  to  have  illicit  carnal  connection  with  a 
man,  to  wit,  a  certain  man,  whose  name  is  to  the 
jurors  aforesaid  unknown,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

^'  The  following  was  the  case  proved  in  evidence  in  sup- 
port of  the  indictment,  so  far  as  is  material  to  the  ques- 
tions reserved. 

^^  The  prosecutrix,  Johanna  Carroll,  a  girl  aged  fifteen, 
whose  father  and  mother  liad  been  dead  for  two  years  and 
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upwards,  had  been  put  out  to  service  by  the  guardians  of        18ol. 
the  poor,  within  the  town  and  county  of  the  town  of  South-        Rso.  v. 
amp  ton.     On  Monday,  the  18th  November  last,  she  left        **»a"- 
her  last  place,  and  not  having  got  another,  she  applied  to 
the  landlord  of  a  public  house  at  Southampton,  for  a  bed 
for  that  night.     The  landlord  was  unknown  to  her  when 
she  applied;   the  prisoner  Chalk   was  present,  and  the 
prisoner  Mears  joined  them  shortly  afterwards.     The  land- 
lord said  he  could  not  give  her  a  bed  that  night,  but 
referred  her  to  Mrs.  Mears,  who  said  she  would  let  her 
have  a  bed  sooner  than  let  her  sleep  out. 

^^  The  prisoners  were  at  this  time  living  in  the  same  house 
in  the  said  town,  and  had  no  apparent  means  of  sub- 
sistence, except  by  prostitution  and  receiving  men  in  the 
house. 

^^  The  two  prisoners  then  took  the  prosecutrix  home.  In 
the  course  of  conversation  on  their  way,  and  just  after  they 
got  home,  Mears,  having  learnt  from  the  prosecutrix  who 
she  was,  and  that  she  wanted  to  get  into  service  again, 
told  her  that  she  knew  her  father  and  mother,  and  that  she 
would  let  the  prosecutrix  remain  in  her  house  without 
paying  anything  till  she  could  get  a  place,  and  that  she 
(Mears)  would  also  try  to  get  one  for  her. 

"  The  prosecutrix  remained  some  days  in  the  house,  look- 
ing for  a  place,  and  doing  household  work  in  the  daytime, 
and  sleeping  with  a  little  girl  at  night.  Mears  gave  her 
food  while  there.  On  Tuesday  evening  the  prisoner 
brought  two  men  to  the  house,  who  stayed  some  time 
there  and  drank  with  them.  On  Wednesday  the  two  men 
again  came  to  the  house  and  slept  there,  each  with  one  of 
the  prisoners. 

"  On  Thursday  morning  the  prisoner  Chalk  talked  to  the 
prosecutrix,  and  advised  her  to  go  out  and  get  money  by 
"going  ahmg  with  men,  as  she  herself  did  ;**'  but  the  pro- 
secutrix  did  not  follow  her  advice.     On  that  day,  three 
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1851.  men  came  in  the  afternoon  to  the  house,  and  after  staying 
Reg.  v.  a  short  time  went  away ;  one  of  them  returned  later  in  the 
evening.  Whilst  he  and  the  prosecutrix  and  both  prisoners 
were  together  in  a  room  of  the  house,  the  man  (who  was 
unknown  to  the  prosecutrix)  called  Mears  out  for  a  few 
minutes ;  in  their  absence,  the  prisoner  Chalk  told  the 
prosecutrix,  that  they  had  perhaps  gone  out  to  talk  about 
her  (the  prosecutrix),  and  to  ask  the  man  whether  she  and 
the  man  would  go  into  the  bedroom  together.  On  the 
return  of  Mears  and  the  man,  Mears  called  her  aside,  and 
asked  her  whether  she  had  any  objection  to  go  into  the  bed- 
room with  the  man:  the  prosecutrix  refused,  on  which 
Mears  said  to  her,  that  it  was  the  best  way  of  getting  a 
living.  Chalk  also  urged  her  to  go  with  the  man,  and  Mears 
told  her  she  would  get  some  money  from  him  if  she  did  so. 
The  prosecutrix  persisted  in  refusing ;  and  the  man,  after 
drinking  with  the  women,  left  the  house  late  at  night. 
Mears  then  abused  the  prosecutrix;  charged  her  with 
being  sly,  called  her  offensive  names,  and  said  if  she 
wanted  to  get  her  living,  she  must  get  it  as  she  did — if  she 
bided  with  her ;  and  she  threatened  to  turn  her  out  with- 
out her  clothes.  The  prosecutrix  said  she  would  go  then, 
but  Mears  said  she  should  stay  till  next  morning. 

"  On  Friday,  a  child  of  the  prisoner  Chalk,  who  was  lying 
dead  in  the  house,  was  buried.  Early  on  Saturday,  the 
prosecutrix  left  the  house  without  being  allowed  to  take 
back  her  clothes ;  and,  having  no  friends  or  relations  to  go 
to,  returned  to  the  workhouse.  The  prisoners,  or  one  of 
them,  had  pawned  part  of  the  clothes,  and  Mears  claimed 
to  keep  the  rest  to  pay  for  the  prosecutrix's  lodging,  but 
eventually  delivered  them  up  to  the  inspector  of  police,  who 
had  been  sent  to  demand  them.  The  prosecutrix  had  no 
knowledge  of  the  course  of  life  followed  by  the  prisoners 
till  the  third  day,  but  she  owned  that  she  suspected  it  on 
the  second. 


«i 
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There  was  no  proof  that  the  prisoners,  or  either  of  them,        1 85 1 . 


ever  knew  the  parents  of  the  prosecutrix ;  or  that  they,  or  Rbo.  «. 
either  of  them,  ever  tried  to  get  any  place  as  a  servant  for  Meam. 
her. 

^'  Several  witnesses,  to  prove  the  girl  Carroll's  previous 
habits  and  good  character,  and  other  circumstances,  were 
called  for  the  prosecution. 

^^  The  prisoners  offered  no  eviden<^,  and  made  no  state- 
ment in  defence,  nor  were  they  defended  by  counsel. 

"  The  above  facts  were  left  to  the  jury,  as  evidence  under 
all  the  counts  ;  and  the  jury  were  told  that  they  could  not 
find  both  prisoners  guilty  under  the  first  or  second  counts ; 
nor  either  of  them  guilty  under  the  last;  unless  they 
believed  that  they  acted  in  concert,  and  with  the  common 
object  of  procuring  the  illicit  connection  alleged  in  the 
indictment,  by  the  false  pretences  and  representations,  or 
the  fraudulent  means  charged. 

'^  The  jury  found  both  guilty  on  all  the  counts.  The 
Recorder  passed  sentence  of  imprisonment  of  twelve  calen- 
dar months  on  each,  but  respited  execution  until  the  de- 
cision of  the  Court  upon  the  following  questions,  which 
he  thought  proper  to  reserve,  namely, — 

•*  1st,  Whether  the  above-stated  facts  were  evidence  to 
go  to  the  jury  on  aU  or  any  of  the  counts  ? 

'•  2nd,  Whether  the  counts,  or  any  of  them,  disclose  an 
indictable  offence,  and  are  valid  in  point  of  law  ? 

^^  The  prisoners  were  committed  to  prison  for  want  of 
bail. 

"Edward  Smirk e.**' 

Saunders^    C.  for  the  Crown. —  This   indictment   was 
framed  under  the  statute  12  &  13  Vict.  c.  76  (a).     Look- 

{a)  iDtitaled  *'  An  Act  to  protect  Women  from  Fraudulent  Practices  for 
procuring  their  Defilement :"  the  first  section  enacts,  that  "  For  the  better 
preventing  the  heinous  oflfence  of  procuring  the  defiling  of  women  which 
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1851.  ing  at  the  object  of  the  statute,  the  words  employed  were 
reo.  v.  obviously  int'ended  to  embrace  every  fraud  practised  upon  a 
MiARs.  young  female,  with  a  view  to  procuring  her  defilement.  It 
was  however  argued,  that,  in  order  to  support  an  indictment 
upon  the  statute,  it  was  necessary  that  a  defilement  should 
have  taken  place,  and  that  this  case  therefore  was  not 
within  the  meaning  of  the  statute.  It  was  however  to  be 
observed,  that  connection  did  not  take  place,  only  because 
of  the  resistance  of  the  girl  herself.  Upon  an  indictment 
under  this  statute,  it  is  sufiicient  if  fraud  be  proved  either 
in  the  representations  or  the  acts  of  the  parties.  Here  the 
parties,  by  a  false  pretence,  induce  the  girl  to  go  into  a 
house  of  a  disreputable  character — their  object  being,  to 
submit  her  to  the  embraces  of  men.  The  first  two  counts 
were  good  upon  the  intent.  The  last  count  was  for  con- 
spiring together.  He  apprehended  this  was  itself  sufiicient, 
and  rendered  it  perhaps  unnecessary  that  he  should  argue 
whether  the  ofiences  laid  in  the  other  two  counts  were 
within  the  statute. 

Jervis,  C.  J. — The  Court  are  of  opinion,  that  a  con- 
spiracy to  solicit  a  woman  is  an  indictable  ofience.  There 
is  a  case  in  Burrows^s  Reports,  p.  1434  (a),  precisely  in 

ceH«in  infeunous  penoDS  do  most  wickedly  practise ;  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal  and  Commons  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same.  That  if  any  person  shall,  by 
false  pretences,  false  representations,  or  other  fraudulent  means,  procure  any 
woman  or  child  under  the  age  of  twenty-one  years  to  have  illicit  carnal  con- 
nection with  any  man,  such  person  shall  be  guilty  of  a  misdemeanour,  and 
shall,  being  duly  convicted  thereof,  suffer  imprisonment  for  a  term  not 
exceeding  two  years,  with  hard  labour."  There  are  two  other  sections  in  the 
statute  providing  for  the  payment  of  costs. 

(a)  In  that  case  Anne  Catley,  seventeen  years  of  age,  having  been  appren- 
ticed to  Bates,  a  music  master,  Bates  assigned  her,  so  far  as  he  could,  to  Sir 
Francis  Delaval  /o  learn  music:  a  rule  for  an  information  was  exhibited 
against  Bates,  Delaval,  and  Fraine,  an  attorney,  who  drew  and  prepared  the 
assignment,  &c. ;  and  it  appearing  that  they  all  knew  that  she  was  assigned 
for  the  purpose  of  prostitution,  the  rule  was  made  absolute  against  aU  three 
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point.     There  are  also  other  cases  which  I  need  not  refer       1851. 

to.  rko.  v. 

Conviction  affirmed.  ^"^••- 

for  an  tmlawfal  oombination  and  conapiracj.  Lord  Mansfield,  C.  J.,  said, 
"  I  remember  a  cause  in  the  Court  of  Chancery  wherein  it  appeared  that  a 
man  had  formaOy  astigned  hit  wifb  over  to  another  num,  and  Lord  Hard- 
wicke  directed  a  prosecution  for  that  transaction,  as  being  notoriously  and 
grossly  againtt  pubUe  decency  and  good  numnerM.**  See  stat.  4  &  5  Phil.  & 
M.  c  8 ;  and  4  Mod.  145,  n.  (</};  Reg,  ▼.  Meadowi,  1  Car.  &  K.  399;  Reg, 
T.  RoAme,  1  Car.  &  K.  456 ;  1  East,  P.  C.  c.  11. 


F  P  7 
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1851.  Xhb  Queen  against  Edward  Amos. 

Saturday^ 
January  18. 

— Case  moved  by  the  Honourable  Justice  Talfourd. 

A.  (formerly  in  ^  -^ 

the  army)  was 

in  the  habit  of     A RSON. 

employing  his 

capital  in  bnild-  ^'  Thb  prisoner  was  tried  before  me,  at  the  last  Sessions 

K'^"''"  of  the  Central  Criminal  Court,  for  araon.     The  building 

^^rofi/and"  'n  ^^^^^  ^®  ^^  charged  with  burning  was  described  in  one 

He  had  erect-  count  of  the  indictment  as  a  '  warehouse  ;'  in  the  second, 

and  boarded  ^  an  '  office  \*  in  a  third,  as  a  '  shop  f  in  a  fourth,  as  a 

twent7?foar  '  ^^^  »'  *"^  ^^  *  ^^^^»  ^  *  *  building  used  for  carrying  on 
feet  square,        a  Certain  trade  \  that  is  to  say,  the  trade  of  a  builder. 

with  slated  roof  mt      i     •!  i.  t  i   i      *•  ■  •  t 

and  glass  win.  *' The  buildmg  destroyed  by  fire  stood  on  premises  be- 
^Ted^'^thV  ^^^°P^8  ^  *  gentleman  who  had  been  in  the  army,  and  was 
workshop,"  and  styled  *  Captain  Ross '  at  Clapham.     Possessing  a  consider- 

was  used  as  a  .... 

place  of  deposit  able  freehold  estate  there,  he  employed  his  capital  in  build- 
buHdinif  '"  ^"8  houses  thereupon,  of  which  from  twenty  to  thirty  were 
materials.  j^  the  course  of  erection,  himself  providing  the  materials 

m9sik"8hed'*  and  superintending  the  work,  which  was  performed  by 
meanhigofthe  persons,  sometimes  under  contracts  with  him,  and  some- 
statute  7  &  8     times  directly  employed  by  him  ;  but  always  with  his  own 

Vict.  C*  \t£» 

Qu.  A  "ware,  materials.  His  object  was  to  let  the  premises,  or  sell  and 
*  °shop,"*a  convey  them  as  he  could  find  purchasers.  The  building 
"  building  used  ^^s  erected  by  him  four  or  five  years  ago  for  the  conve- 

for  carrying  on  "^  ,  ^  o 

a  certain  nience  of  the  works ;  it  was  twenty-four  or  twenty-five  feet 

"  the  trade  of  a  square,  its  sides  of  wood  with  glass  windows,  its  roof  slated, 
builder,*' within  ^^^  j^  ^as  commonly  called  the  '  workshop.'     It  was  used 

tne  8tat.  7  Will. 

IV.  &  1  Vict,     as  a  store-house  for  seasoned  timber,  as  a  place  of  deposit 

c  89  s  3 

*  *   '         of  tools,  and  a  place  where  timber  was  worked  up  into 
proper  forms,  and  prepared  for  use. 

"  At  the  time  of  the  fire  this  building  contained  timber 
prepared  for  use,  which  being  burnt  with  it  made  the 
owner's  loss  amount  to  more  than  1000/. 
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*'  On  the  part  of  the  prisoner,  it  was  contended  that  the        1851. 


Amos. 


building  destroyed  did  not  answer  either  of  the  descriptions        Reg.  9. 
of  '  warehouse/  *  office/  *  shop/  or  '  shed  /  and  that  the  use 
of  it  by  Captain  Ross  was  not  a  use  in  the  trade  of  a 
builder. 

^'  The  jury  found  the  prisoner  guilty,  and,  in  answer  to  a 
question  put  by  me  to  them,  found  that  Captain  Ross  had 
been,  and  was  at  the  time  of  the  fire,  in  the  habit  of  em- 
ploying his  capital  in  the  building  of  houses  on  his  own  land, 
and  of  purchasing  and  working  up  timber  and  other  mate- 
rials in  their  erection,  for  his  profit  and  gain ;  and  that 
the  building  destroyed  was,  at  the  time  of  the  fire,  employed 
by  him  on  the  purposes  of  such  object. 

''  I  respited  the  judgment  and  reserved  the  question, 
whether  the  building  destroyed  answers  the  description  in 
either  count  of  the  indictment,  for  the  opinion  of  the 
Judges  of  the  Court  of  Criminal  Appeal. 

'*J.  N.  Talpoord. 
"  16th  January,  1851.^ 

Pulling^  for  the  prisoner  (a). — After  the  jury  had,  on 
this  trial,  performed  their  duty  by  finding  the  issue  joined 
between. the  parties,  another  special  issue  was  submitted  to 
them  which  formed  no  part  of  the  record.  They  had  in 
their  first. finding  discharged  their  duty,  and  it  was  incom- 
petent for  them  for  the  purposes  of  the  trial  to  give  any 
opinion  upon  the  question  subsequently  submitted  to  them. 
He  therefore  asked  the  Court  to  exclude  that  part  of  the 
case  from  their  consideration.  [Jervis,  C.  J. — No  ;  we 
must  take  the  case  as  it  stands.]     Not  one  of  the  counts 

(a)  Garde,  for  the  Crown,  complained  that  the  word  "  erection  *'  had  been 
left  out  of  the  case. 

Polling  sabmitted,  the  word  "  building "  which  was  ineerted  probably 
would  be  sufficient 

The  Court  directed  that  the  case  should  be  taken  as  if  the  word  "erection  *' 
had  been  in  it.     As  if  the  count  with  that  word  had  been  added. 


Amos. 
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1851.  sufficiently  described  the  building  which  was  burnt  down 
rbo.  V,  upon  the  present  occasion.  The  building  is  described  as 
^'  a  building  used  for  carrying  on  a  certain  trade  ;^  that  is 
to  say,  the  trade  of  a  builder.  The  jury  find  that  Captain 
Ross  was  in  the  habit  of  employing  his  capital  in  bailding 
houses  upon  his  own  land,  and  of  purchasing  and  using 
materials  in  their  erection  for  his  profit  and  gain,  and  that 
the  building  was  employed  by  him  for  the  purposes  of  such 
object.  He  submitted  that  upon  this  finding  it  did  not 
appear  that  Captain  lloss  carried  on  the  trade  of  a  builder 
within  the  meaning  of  the  Act  of  Parliament.  [Jervis,  C.  J. 
— Does  the  question  turn  upon  his  building  upon  his  own 
freehold  property  i  Would  leasehold  do  ?]  He  submitted 
it  would  not.  [Jervis^  C.  J. — Then  what  are  Mr.  Cubitus 
buildings  I  Is  (captain  Ross  the  less  a  builder  because  he 
has  once  been  in  the  army  ?]  Stuart  v.  Sloper  (a).  [Jer- 
vis,  C.  J. — That  is  not  at  all  this  case.  There  the  party 
hired  the  land  and  employed  a  builder:  here  the  party 
builds  himself,  himself  employing  the  labourers.]  Can  it 
be  said  that  any  noble  lord  who  builds  upon  his  own  estate 
in  the  neighbourhood  of  London,  and  sells  the  houses  if  he 
can,  is  a  builder?  There  is  no  distinction  between  the  man 
who  directs  the  building  himself,  and  the  man  who  allows 
another  to  superintend  the  works  for  him.  Under  this 
count  it  must  appear  that  he  carried  on  the  trade  of  a 
builder ;  that  is,  that  he  was  prepared  to  build  any 
erection  anywhere,  for  any  person  who  might  be  disposed 
to  employ  him,  and  would  pay  him  for  it.  Looking  at  the 
Act  of  Parliament,  the  Court  would  not  construe  this  place 
as  being  within  its  meaning.  [JSrfe,  J. — You  would  press 
upon  us  that  the  legislature  intended  to  leave  the  buildings 
of  private  persons,  that  is,  of  all  those  who  were  not  within 
the  operation  of  the  bankrupt  law,  to  be  burnt  with  im- 

(a)  18  L.  J.,  Exch.  321. 
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punity.]  He  submitted  that  the  word  *' trade '^  must  1851. 
have  a  substantive  and  definite  meaning;  it  was  a  term  Rbo. v. 
well  known  to  the  law,  and  could  not  be  extended  in  -^o*- 
the  construction  of  a  highly  penal  statute. 

The  next  objection  was,  that  it  was  not  a  '*  warehouse.^ 
A  warehouse  is  described  by  Johnson  as  a  storehouse  of 
merchandize.  Under  an  old  Act  of  Parliament,  '^ware- 
house "  was  said  not  to  mean  a  repository  for  goods,  but  a 
place  where  a  tradesman  keeps  his  goods  for  sale — a  place 
in  the  nature  of  a  shop ;  Rex  v.  Godfrey  (a).  A  ware- 
house is  not  a  place  for  stowing  goods, — it  is  not  merely  a 
place  for  depositing  merchandize ;  it  is  not  a  storehouse. 
[^Martinf  B. — Richardson  describes  a  warehouse  as  a  place 
for  the  safe  custody  of  goods.]  So  long  as  the  articles 
placed  there  are  intended  for  sale,  it  is  a  warehouse,  and  no 
longer.  In  Reg.  v.  Hill  (&),  it  was  held  that  a  cellar  used 
merely  for  the  deposit  of  goods  intended  for  removal  and 
sale,  was  a  warehouse  within  the  stat.  7  &  8  Geo.  IV. 
c.  29,  s.  15  (c)  ;  but  in  this  case  it  is  clear  that  there  were 
neither  goods  nor  merchandize  intended  for  sale.  [Jems, 
C.  J.— What  do  you  say  to  the  word  "shed?"]  That 
word  is  taken  from  an  Act  of  Parliament  (cf),  the  title 
of  which  is,  ''An  Act  to  amend  the  Law  as  to  Burning 
Farm  Buildings,^  and  is  confined  to  a  shed  used  in  farming 
land.  ICresswell,  J. — The  words  of  the  statute  are,  shall 
'*  set  fire  to  any  hovel,  shed,  or  fold,  or  to  any  farm  build- 
ing ; "  it  does  not  say  any  other  farm  building,  and  there- 
fore we  need  not  read  the  word  "  shed  "^  as  a  farm  building.] 
The  word  "shed*"  is  so  wide  an  expression,  that  it  has 

(a)  1  Leach,  287.  (b)  2  Moo.  &  R.  458. 

(c)  The  statute  against  breaking  and  entering.  In  that  case  Rolfe,  B., 
said,  "  That  a  warehouse  in  common  parlance  certainly  meant  a  place  where 
a  man  stowed  or  kept  his  goods  which  were  not  immediately  wanted  for  sale, 
and  there  was  no  reason  to  suppose  that  the  legislature  used  the  term  in  that 
statute  in  a  sense  repugnant  to  its  ordinary  meaning. 

(d)  7  &  8  Vict.  c.  62. 

VOL.  I.  O  G 
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1851.        ceased  to  have  any  individual  or  absolute  definition  at  all. 


Rbo.  v.  Johnson  says  it  is  supposed  to  be  derived  from  shade,  and 
^^*  defines  it  to  be  '^a  slight  temporary  covering."  Under  that 
definition  a  large  umbrella  fixed  in  the  ground,  might 
be  included  under  a  '^shed^^  or  ''6hade'^(a).  Upon  the 
evidence  this  appeared  to  be  a  building  twenty-five  feet 
square,  with  sides  of  wood,  and  closed  windows,  and  was 
commonly  called  the  *'  workshop."  [Jervisy  C.  J. — What  do 
you  call  this  place  f]  He  would  refer  to  Reg.  v.  Mun- 
8on(b)j  where  Coleridge,  J.,  in  speaking  of  a  certain 
building,  was  unable  to  describe  it.  That  was  a  part  sepa- 
rated by  a  wall  from  the  rest  of  a  building,  which  had  been 
originally  used  as  a  stable.  He  could  not  apply  any  particular 
name  to  this  place.  He  should  say  that  a  shed  was  a  place 
whei^in  to  seek  refuge  from  the  leather,  .nd  where  a  per- 
son  could  have  ingress  and  egress ;  open  at  least  at  one 
side,  or  at  the  end ;  when  that  opening  is  closed,  it  loses 
its  character  of  a  ^^  shed.^  It  was  not  a  shop.  Meg.  v. 
Saunders  (c)  lays  down,  that  a  shop  must  be  a  place  for 
the  sale  of  goods,  and  not  a  mere  workshop.  It  was  not  an 
office.  It  would  not  be  contended  that  it  was  used  as  an 
office.  He  submitted  therefore,  there  was  no  count  in  this 
indictment,  upon  which  the  prisoner  could  be  convicted. 

Garde^  for  the  Crown,  was  not  called  upon. 

Jbrvis,  C.  J. — It  is  unnecessary  for  the  Court  to  express 
any  opinion  whether  the  building  is  sufficiently  described  in 
each  of  the  counts ;  it  is  enough  that  it  is  sufficiently 
described  in  one  count ;  the  Court  confines  its  judgment 
to  that  one  count,  and  it  is  not  to  be  taken  as  expressing 
any  opinion  upon  the  others.  We  think  that  the  word 
*'  shed  "  is  a  sufficient  description  within  the  statute.  It 
has  been  said  that  the  word  ''shed'"  is  confined  to  farm 

(a)  He  here  referred  to  Jonah,  chap.  iv.  ver.  5,  and  to  Milton's  Paradise 
R^iined,  book  ii.  ver.  2.  {b)  2  Cox,  C.  C.  186 

(c)  9  Car.  &  P.  79. 
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buildings ;  we  are  not  of  that  opinion.     We  therefore  think        1851. 
the  conviction  is  right.  Rbo.  v. 

Pattbson ,  J. — This  certainly  is  a  shed ;  that  it  is  a  tern-  ^'' 

porary  building  is  manifest  from  the  case  ;  it  is  a  place  used 
merely  for  the  purpose  of  stowing  away  goods.  It  is  not 
the  less  a  shed  because  it  is  closed  in.  There  are  many 
places  called  sheds,  which  are  very  firmly  built. 

Cbesswell,  J.,  Erle,  J.9  and  Mabtin,  B.,  concurred. 

Conviction  affirmed. 


o  o  2 
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1851. 

Saiurdttjf, 

Jamuary  18. 

A  bill  of  paroeli 
QDderwritteni 
"  I  hope  yoa 
will  excuse  me 
for  Bending  for 
such  a  trifle/' 
Ac,  and  pur- 
porting to  be 
■ignedby  the 
party  to  whom 
the  money  was 
dne,  and  pre- 
sented to  the 
debtor,  is  a 
••  warrant," 
and  {nmbk) 
also  an 

"  order"  with- 
in  the  meaning 
of  the  statute 
11  Geo.  lY.  & 
1  Will.  IV.  c 
66,  s.  3. 


Case  reserved  by  the  Honourable  Baron  Martin. 

The  Queen  against  Frederick  Augustus  Dawson. 

FORGERY. 

**  At  the  Session  of  Gaol  Delivery,  holden  for  the  juris- 
diction of  the  Central  Criminal  Court  in  November  last, 
Frederick  Augustus  Dawson  was  tried  before  me  upon  an 
indictment  founded  on  the  stat.  11  Geo.  IV.  &  1  Will. 
IV.  c.  66,  s.  3,  charging  him  with  forging  and  uttering  the 
document  hereinafter  set  forth,  (and  which  was  described 
in  some  counts  as  an  order,  and  in  others  as  a  warrant  fo^* 
the  payment  of  nine  shillings,)  with  intent  to  defraud  John 
Lowe.     The  forged  document  was  in  the  following  form : — 

"  *  Mr.  Lowe,  " '  London. 

*'  ^  Bought  of  C.  Dawson,  English  and  foreign  fruit 
merchant,  and  potatoe  salesman,  two  bushels  of 
apples,  dsJ* 

"  *  November  9th.' 

" '  Sir, — I  hope  you  will  excuse  me  for  sending  for 

such  a  trifle,  but  I  have  received  a  lawyer's  letter  this 

morning,  and,  unless  I  can  make  up  a  certain  amount 

by  one  o'clock,  there  will  be  an  action  commenced 

against  me,  and  I  am  obliged  to  hunt  after  every 

shilling. 

*'  *  Yours,  &c. 

"  *  F.  Dawson.' 

'^It  appeared  upon  the  trial  that  Mr.  John  Lowe,  to 
whom  the  document  was  directed,  was  indebted  to  Mrs. 
Frances  Dawson,  by  whom  it  purported  to  be  signed,  and 
who  carried  on  business  in  the  name  of  C.  Dawson,  in  the 
sum  of  nine  shillings,  for  two  bushels  of  apples.  That  the 
document  was  forged  and  uttered  by  the  prisoner  to  Mr. 
Lowe,  as  a  genuine  instrument  coming  from  Mrs.  Dawson, 


Dawson. 
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with   the  intention  of  fraudulently  obtaining  from  Mr.        1861. 
Lowe  the  said  sum  of  nine  shillings.  rbq.  «. 

^'  The  facts  necessaiy  to  establish  the  case  were  clear, 
but  it  was  objected  on  the  part  of  the  defendant  that  the 
document  was  neither  an  order  nor  a  warrant  within  the 
meaning  of  the  above  section  of  the  said  statute. 

^'  I  directed  the  jury  to  consider  whether  the  prisoner 
was  gmlty  of  forging  and  uttering  the  document  with  the 
fraudulent  intention  of  obtaining  from  Mr.  Lowe  the  sum 
of  nine  shillings  and  appropriating  it  to  himself. 

*^  The  jury  thereupon  found  the  prisoner  guilty. 

*'  But,  doubting  whether  such  document  was  an  order  or 
a  warrant,  within  the  above  section,  I  respited  judgment 
upon  the  indictment,  and  remanded  the  prisoner  to  the 
gaol  of  Newgate,  until,  and  in  order  that,  I  should  have 
the  opinion  of  her  Majesty's  Justices  and  Barons,  under 
the  Act  of  11  &  12  Vict.  c.  78,  upon  a  case  to  be  stated, 
whether  the  document  in  question  was,  under  the  cir- 
cumstances, such  an  order  or  warrant ;  and  I  request 
the  opinion  of  the  said  Justices  and  Barons  upon  the  fore- 
going case. 

<^  December  7th,  1850.  Samuel  Martin.^ 

Sibtonj  for  the  prisoner.  —  The  instrument  is  not  a 
warrant,  nor  is  it  an  order,  as  described.  The  true  con- 
struction of  a  warrant  is  this: — that  the  party  drawing 
the  warrant  has  an  authority  to  draw  it,  but  that  the  party 
on  whom  it  is  drawn  is  not  bound  to  pay  it,  Reg.  v. 
Vivian  (a).  {Jervis^  C.  J. — That  is  one  definition  of  a 
warrant.]  He  apprehended  it  was  the  only  good  definition. 
[Jervis,  C.  J. — I  do  not  know  that.]  He  referred  to  the 
observations  of  Aldcrson,  B.,  in  Reg.  v.  Ulidge  (&).  An 
order  must  be  obeyed :  a  warrant  need  not  be  obeyed ;  but, 
if  obeyed,  it  is  a  sufficient  indemnification  to  the  party 
paying;  Reg.  v.  Thorn  (c).     The  document  must  on  the 

(a)  1  Car.  &  K.  721.         (6)  Ante,  p.  137.        (c)  2  Mog.  C.  C.  210. 


Dawson. 


430  CASES   IN   THE   COUBT   OF   CRIMINAL   APPEAL. 

1851.  face  of  it,  show  that  it  is  an  order,  Reg,  v.  Vivian,  [Cress- 
rbo.  «.  toell^  J. — Do  you  mean  to  contend  that  nothing  can  be  a 
warrant  for  the  payment  of  money,  unless  the  party  paying 
it  can  recover  the  amount  upon  the  document  ?  If  so,  no 
warrant  can  go  to  a  debtor.]  The  production  of  the  docu- 
ment itself  would  not  be  evidence  of  payment,  and  therefore 
it  is  no  warrant,  being  no  indemnity  to  the  party  paying. 
It  is  not  like  a  receipt,  which  indemnifies  the  party  paying. 
The  necessary  ingredients  of  an  order  are,  that  it  must  be 
drawn  by  a  person  having  authority  to  draw,  and  be 
addressed  to  a  person  who  is  bound  to  pay  it.  According 
to  that  definition,  this  is  not  an  order.  This  is  a  simple 
request  to  a  party  to  do  that  which  he  is  not  bound  to  do, 
and  therefore  is  not  an  offence  indictable  under  the  statute. 

No  Counsel  appeared  for  the  Crown. 

Jervis,  C.  J. — If  this  had  been  a  genuine  document,  and 
the  party  had  paid  it,  and  had  been  again  requested  on  the 
following  day  to  pay  the  amount  over  again,  he  would  have 
been  justified  in  refusing  to  do  so.  It  was  therefore  a 
warrant.     I  also  think  it  was  an  order. 

Cresswbll,  J. — I  should  be  sorry  to  convey  any  doubt 
that  this  was  an  order  as  well  as  a  warrant. 

Patteson,  J.,  Erle,  J.,  Martin,  B.,  concurred. 

Conviction  affirmed. 

At  the  March  Sessioni  at  the  Central  Criminal  Court,  Erie,  J.,  decided 
that  the  following  were  not,  nor  was  either  of  them,  a  warrant  or  an  order 
within  the  meaning  of  the  statute. 

Reg,  V.  Harold, 
**  Dear  Sister,— Please  to  lend  me  the  sum  of  1/.  as  I  have  not  enough  to 
pay  my  duty,  and  it  must  be  paid  by  two  o'clock ;  by  so  doing  it  wiU  greatly 
oblige.     Send  it  by  the  bearer,  as  I  am  waiting  in  Broad  Street. 

**  From  your  Brother, 

«'J.  Davis." 
[In  this  case  it  did  not  appear  whether  any  money  was  owing.] 

Reg,  ▼.  Manderi, 
**  Dear  Sir, — I  shall  be  very  thankful  to  you  if  you  will  send  me  the  small 
sum  of  30#.  Yours  truly, 

J.  Machin." 
[Id  this  case  there  was  no  money  owing.] 
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THE  FOURTEENTH  YEAR  OP  THE  REIGN  OP  VICTORU. 

CORAM 

Jeryis,  C.  J.,  Williams,  J., 

Aldebson,  B.,  Platt,  B. 

Martin,  B. 


Thb  Queen  against  George  Reid,  Willl^m  Ackroyd, 

and  William  Rothwell. 

Case  reserved  by  the  Honourable  Baron  Martin, 

1851. 

ASSAULT  WITH  INTENT.  %^' 


"  At  the  York  Winter  Assizes,  the  prisoners  were  tried  '^^  priioner 

was  indicted  fo^ 

on  the  following  indictment : —  a  feloniou 

"  Yorkshire,   to  wit. — The  jurors  for    our    Lady  the  robbery?*' Hdd 
Queen  upon  their  oath  present,  that  George  Reid,  late  of  ^^  ^^^ 
the  parish  of  Doncaster,  in  the  county  of  York,  labourer,  victedofan 
William  Ackroyd,  late  of  the  same  parish,  labourer,  and  ^^^^^  ^^  ^^^ 
William  Rothwell,  late  of  the  same  parish,  labourer,  on 
the  eighteenth  day  of  September,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  fifty,  with  force  and  arms 
at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon 
George  Smith,  in  the  peace  of  God  and  of  our  said  Lady 
the  Queen  then  and  there  being,  feloniously  did  make  an 
assault,  and  him  the  said  George  Smith,  in  bodily  fear  and 
danger  of  his  life  then  and  there  feloniously  did  put,  and 
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1851.  two  pieces  of  current  silver  coin  of  the  realm,  called  shil- 
Rbo.  v.  lings,  two  pieces  of  current  silver  coin  of  the  realm,  called 
sixpences,  and  one  silk  handkerchief^  of  the  value  of  two 
shillings,  of  the  moneys,  goods  and  chattels  of  the  said 
George.  Smith,  from  the  person  and  against  the  will  of  the 
said  George  Smith,  then  and  there  feloniously  and  violently 
did  rob,  steal,  take  and  carry  away.  And  that  the  said 
George  Keid,  William  Ackroyd,  and  William  Rothwell, 
immediately  before,  at  the  time  of,  and  also  immediately 
after  such  robbery  as  aforesaid,  did  then  and  there  felo- 
niously beat  and  strike,  and  use  other  personal  violence  to 
the  said  George  Smith,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

*'  The  jury  found  that  the  prisoners  were  guilty  of 
assaulting  and  beating  Greorge  Smith  (the  person  named 
in  the  indictment),  with  intent  to  rob  him. 

'^  It  was  objected  by  the  Counsel  for  the  prisoners,  that 
upon  this  finding,  the  prisoners  were  entitled  to  a  verdict  of 
Not  Guilty  being  entered  for  them. 

"I  thought  not,  and  that  it  was  lawful  to  proceed  to 
judgment  against  the  prisoners ;  but  at  the  request  of  their 
Counsel,  and  with  the  concurrence  of  the  Counsel  for  the 
prosecutor,  I  respited  the  judgment  until  the  next  Assizes, 
in  order  that  the  judgment  of  the  Judges  of  either  bench, 
and  of  the  Barons  of  the  Exchequer  might  be  obtained; 
which  judgment  I  request  may  be  given. 

'*  Samuel  Martin. 

"December  21st,  1850.'' 

Overendy  for  the  prisoners  Reid  and  Rothwell. — The 
verdict  pronounced  by  the  jury  was  a  verdict  of  Not  Guilty. 
It  was  impossible  at  common  law,  or  by  statute,  to  find 
a  verdict  like  this.    In  the  indictment  the  charge  is,  that  the 
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prisoners  assaulted  the  prosecutor,  and  then  robbed  him.  1851. 
There  was  no  charge  of  an  assault,  with  intent  to  rob.  An  Rbo.  «. 
intent  to  commit  a  robbery  is  a  creature  of  the  statute.  Be- 
fore the  statute  no  such  offence  was  known  at  common  hiw. 
On  a  charge  of  murder,  there  is  no  doubt  that  a  man  may 
be  found  guilty  of  manslaughter,  because  it  is  involved 
in  the  greater  offence ;  and  in  burglary,  the  breaking  in 
with  intent  to  steal,  and  with  stealing,  are  the  same  offence 
by  statute.  So  there  are  cases  where,  a  party  being 
indicted  for  a  felony,  the  jury  may  acquit  of  the  felony,  and 
find  guilty  of  a  common  assault ;  but  they  cannot  find  the 
party  g|plty  of  another  and  different  felony— of  a  statutable 
offence.  Here  the  indictment  did  not  contain  any  aver- 
ment, which  warranted  the  jury  in  finding  the  prisoner 
guilty  of  such  an  offence;  nor  can  it  be  said,  that  the 
offence  charged  included  the  offence  found  by  the  jury. 
With  respect  to  the  stotute  7  Will.  IV.  &  1  Vict.  c.  86, 
8. 11,  the  word  '^  assault  ^  in  that  statute  must  be  read  as 
if  written  '^  common  assault.^'  It  cannot  be  said  that  an 
assault  with  intent  to  rob,  is  an  aggravated  misdemeanour,  ^ 

because  the  statute  makes  it  a  felony.  There  is  no  such 
thing  as  &  felonious  assault^  qua  assault.  [^Martin^  B. — In 
this  indictment  is  stated  a  felonious  assault,  and  the  jury 
find  a  felonious  assault.  What  is  the  meaning  of  the 
statute  i  Is  it  not,  that  a  party  may  be  found  guilty  of 
an  assault,  felonious  or  otherwise ;  not  confining  it  to  a 
common  assault  ?  Why  may  not  a  party  charged  with  a 
robbery,  be  found  guilty  of  an  aggravated  assault  f]  Be- 
cause the  aggravated  assault  is  a  felony,  which  the  statute 
does  not  enable  the  jury  to  find  him  guilty  of.  The  word 
felonious  might  be  rejected  altogether  as  surplusage — it  has 
no  effect  in  itself:  the  assault  committed  must  be  stated, 
for  it  is  that  which  constitutes  the  felony.  He  might  have 
been  found  guilty  of  stealing  from  the  person,  because  rob- 
bery is  an  aggravation  of  the  stealing ;  but  this  is  a  distinct 
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1851.       offence  by  statute.      He  cited  Reg.  v.  Vandercomb  (a)^ 
rko. v.       Reg.v.  WathinR  (6),  Rex  v.  Withal {c)^  Anonymous {d). 
^**^  Dearsh/i  for  the  prisoner  Ackroyd. — If  the  count  con- 

•tained  more  than  one  charge,  it  was  bad  for  duplicity ;  if  it 
did  not,  it  must  be  taken  to  charge  a  robbery,  including  an 
assault.  Taking  it  to  be  so,  the  jury  acquit  the  prisoner  of 
the  robbery — of  that  which  is  charged  in  the  indidtment — 
and  find  him  guilty, — not  of  an  assault  involved  in  the  rob- 
bery,— ^not  of  a  misdemeanour  under  the  statute, — ^but  of 
an  aggravated  and  statutable  offence,  not  laid  in  the  in- 
dictment. If  this  could  be,  then  on  an  indictment  for 
burglary,  a  man  might  be  convicted  of  murder.     « 

Holly  for  the  Crown. — ^This  is  a  valid  conviction  at  com- 
mon law.  The  statute,  giving  authority  to  convict  of  an 
assault,  does  not  limit  the  assault  to  a  misdemeanour ;  the 

-jury  may  find  their  verdict  for  the  assault,  and  that  it  was 
attended  with  circumstances  of  aggravation,  even  though 
there  should  be  a  statute  under  which,  if  the  assault  be 
attended  with  such  circumstances,  it  is  made  a  felony.  A 
charge  of  robbery  must  include  a  charge  of  an  attempt 
to  rob;  for  without  the  attempt,  the  robbery  could  not 
take  place :  and  the  statute  empowers  the  jury,  if  they 
acquit  the  prisoner  of  the  felony  charged,  to  find  him  guilty 
of  any  assault,  which  is  included  within  the  felony.  The 
statute  makes  no  distinction  between  assaults  which  are, 
and  those  which  are  not  felonious.  He  cited  Reg.  v. 
Gould (e)^  Reg.  v.  Neale  (/),  Reg.  v.  Huxley  (g).  If  the 
Court  should  not  be  of  this  opinion,  he  submitted  that  the 
words  "  with  intent  to  rob  him,''  included  in  the  verdict, 
might  be  struck   out    as    unimportant  :    they   were    an 

(a)  2  Leach,  C.  C.  708,  4th  ed. ;  East,  P.  C.  519,  S,  C, 

(b)  Car.  &  M.  264.  (c)  East,  P.  C.  517. 
(d)  2  Moo.  C.  C.  40.  (e)  9  Car.  &  P.  364. 
(/)  1  Den.  C.  C.  36.  (y)  Car.  &  M.  596. 
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unnecessary  addition  to  the  finding.     He  cited  also,  Camp-        1851. 
bell  V.  The  Queen  (A),  Reg.  v.  Walker  (i).  Rbo.  r. 

Jertis,  C.  J. — We  are  of  opinion,  that  the  finding  of  the  "** 

jury  does  not  justify  a  convictiori  upon  this  indictment,  and 
that  the  judgment  must  therefore  be  arrested.  It  is  said 
that  the  finding  of  the  jury  is  a  finding  of  a  felony,  techni- 
cally included  in  the  indictment,  and  that  therefore  the 
prisoners  might  properly  be  convicted  at  common  law.  I 
do  not  think  this  is  a  correct  view  of  the  matter.  In  order 
to  do  that,  the  minor  felony  must  be  substantially  charged 
in  the  indictment ;  as  upon  an  indictment  for  burglary,  the 
offence  of  housebreaking  is  included,  and,  generally  speak- 
ing, a  larceny  also,  and  a  prisoner  may  be  found  guilty  of 
either  of  those  offences  ;  but  upon  an  indictment  for  bur- 
glary, and  breaking  and  entering  a  house  and  stealing,  the 
prisoner  cannot  be  found  guilty  of  breaking  and  entering, 
with  intent  to  steal.  {VandercomVs  case.)  Here  the  jury 
have  negatived  the  whole  of  the  indictment,  except  the 
assault.  It  is  said,  the  word  '^  rob  ^^  includes  an  attempt  to 
rob.  I  do  not  think  so ;  but  at  all  events,  the  expression 
**  rob  the  goods,''  is  not  very  correct ;  and  the  inaccurate 
use  of  the  word  docs  not  warrant  the  Court  in  giving  that 
construction  which  is  contended  for.  We  think  that  this 
conviction  cannot  be  sustained  at  common  law,  because  the 
felony  which  the  jury  have  found,  is  not  charged  in  the 
indictment.  If  that  be  so,  can  the  prisoner  be  convicted 
under  the  statute?  The  statute  says,  ^^that  upon  the 
trial  of  every  offence  which  includes  an  assault,  if  the  party 
charged  is  acquitted  of  the  felony,  he  may  be  convicted  of 
assault.''  That  does  not  mean  in  every  case,  where  upon 
the  face  of  the  indictment  an  assault  shall  be  alleged,  but 
where  an  assault  is  legally  and  technically  included  in  the 
offence  charged.     Here  the  offence  does  include  an  assault, 

(A)  2  Cox,  C.  C.  463.  (i)  2  Moo.  &  R.  446. 
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1851.  and  the  jury  might,  under  the  statute,  find  the  prisoners 
rbo.  v.  guilty  of  an  assault — that  is,  of  an  offence,  w'hich  has  all 
the  legal  incidents  of  an  assault ;  but,  they  have  found  them 
guilty  of  an  assault  with  intent  to  rob — ^an  offence  made 
felony  by  statute,  and  one  not  charged  in  the  present 
indictment.  Such  a  finding  not  being  warranted,  is  equiva- 
lent to  no  finding  at  all;  and  the  conviction  is  therefore 
bad. 

Conviction  reversed. 
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CORAM 

Lord  Campbsll,  C.  J.,  Maule,  J., 

JeRVIS,  C.  J.,  WlOHTMAN,  J., 

Pollock,  C.  B.,  Cresswell,  J., 

Parke,  B.,  Erle,  J., 

Aldebson,  B.,  Willlamb,  J., 

Patteson,  J.,  Talfourd,  J., 

Coleridge,  J.,  Martin,  B. 


The  Queen  against  Robert  Courtige  Bird  and  Sarah  Bird. 

1851. 
FELONY  INCLUDING  ASSAULT.  Wednnday, 

Feb.  12  (a). 

**  The  prisoners  were  indicted  for  having,  on  the  10th  of  Two  priMnen 
November,  1849,  assaulted  Mary  Ann  Parsons  with  intent  ^^j^^ 
to  wound,  and  with  intent,  by  such  woundin&r,  to  do  her  ^^  i'^ 

-^  °  negatiTod  that 

grievous  bodily  harm.  the  uaaalts,  or 

"The  prisoners  pleaded  that  they  had  been  before  ac-  TOreofSem 
quitted  of  the  offence  chanred.  ^^  "^  prored 

*  .  against  the 

^*  The  plea  set  out  an  indictment  for  murder,  the  first  prisoners,  or 
count  of  which  charged  the  murder  of  Mary  Ann  Parsons  «ndn«d  tortile 
by  striking,  on  the  fifth  of  November,  1849,  with  a  stick  on  ^^^i    ^^* 

that  the  pri- 
soners oonld 
not  npon  that  indictment  be  cooTicted  of  an  assault,  nnder  the  statute  7  W.  IV.  &  1  Vict,  c 
58,  s.  11,  by  Pollock,  C.  B.,  p.  537,  Patteton,  J.,  p.  515,  Coleridge,  J.,  p.  508,  Wightnum,  J. 
p.  500,  Creuweli,  J.,  p.  496,  Brie,  J.,  p.  493,  WHlianu,  J.,  p.  486,  and  Ta(fourd,  J.,  p.  476 ; 
dissenting,  Lord  Can^bell,  C.  J.,  p.  547,  Jervit,  C.  J.,  p.  541,  Parke,  B.,  p.  530,  Aldereom, 
B.,  p.  522,  Maule,  J.,  p.  505,  and  Martin,  B.,  p.  467. 

That  therefore,  upon  a  subsequent  indictment  for  the  same  assaults,  [as  assaults,]  the  pri- 
soners could  not  plead  autr^fbie  acquii. 


(a)  This  case  was  first  argued  in  Bfichaelmas  Term,  1850,  on  Wednesday,  November  20th,  and 
Friday,  November  22Dd,  Wore  PoUock,  C.  B.,  Wightman,  J.,  Williams,  J.,  Talfouid,  J.,  and 
Martin,  B.;  on  Friday,  December  20th,  Pollock,  C.  B.,  said  that  there  was  a  difference  of  opinion 
amongst  the  Judges  constituting  the  Court  upon  that  argument,  and  that  the  case  woidd 
therefore  be  referred  to  the  consideradon  of  a  larger  number  of  the  Judges.  It  was  afterwards, 
in  Hilary  Term,  1851,  on  Saturday,  January  25th,  argued  before  the  aboTe-namtd  fourteen 
Judges,  who  gave  their  judgment  on  Wednesday,  February  12th. 


43S^  CASES   IN   THE   COURT   OF   CRIMINAL   APPEAL. 

1851.        the  heady  ehesti  shoulders,  back,  arms,  legs,  and  thighs, 
rkg.  0.       causing  divers  mortal  bruises,  of  which  she  died  on  the  4th 
^'"-         of  January,  1850  (a) . 

**  2nd  count  alleged  the  mortal  bruises  to  have  been 
caused  by  divers  beatings  between  5th  November  and  1st 
of  January. 

"3rd  count  alleged  beatings  oh  5th  November,  1st 
December,  and  1st  January,  and  divers  other  days  between 
5th  November  and  Ist  January. 

(a)  The  plea  and  replication  were  as  follows : — 

And  the  said  Robert  Coortice  Bird  and  the  said  Sarah  the  said  wife  of  the 
said  Robert  Conrtice  Bird  in  their  own  proper  persons  now  come  into  Court 
here  and  having  heard  the  said  indictment  read  and  the  matters  therein  con- 
tained say  that  they  oaght  not  to  be  put  to  answer  the  said  indictment  thej 
having  been  heretofore  in  due  manner  of  law  acquitted  of  the  premises  in  and 
by  the  said  indictment  above  specified  and  charged  upon  them  and  for  a 
plea  to  the  said  indictment  they  say  that  onr  said  Lady  the  Qneen  ought  not 
farther  to  prosecute  the  said  indictment  against  them  because  they  say  that 
heretofore  to  wit  at  the  assizes  and  general  sessions  of  oyer  and  terminer  and 
general  delivery  of  the  gaol  of  our  Lady  the  Queen  holden  at  the  castle  of 
Exeter  in  and  for  the  county  of  Devon  on  Saturday  the  sixteenth  day  of 
March  in  the  thirteenth  year  of  the  reign  of  our  sovereign  Lady  Victoria  by 
the  grace  of  God  of  the  United  Kingdom  of  Great  Britain  and  Ireland  Queen 
Defender  of  the  Faith  before  Sir  William  Erie  knight  one  of  the  Jostioes  of 
our  Lady  the  Queen  assigned  to  hold  pleas  before  the  Queen  hersdf  Sir 
Thomas  Noon  Talfourd  knight  one  of  the  Justices  of  our  Lady  the  Queen  of 
her  Court  of  Common  Pleas  and  others  their  fellow  Justices  of  our  Lady  the 
Queen  assigned  by  letters  patent  of  our  said  Lady  the  Queen  under  the  Great 
Seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland  to  them  the  said  Sir 
William  Erie  and  Sir  Thomas  Noon  Talfourd  and  others  their  fellows  Justices 
of  our  said  Lady  the  Queen  and  to  any  two  or  more  of  them  directed  (of  whom 
one  of  them  the  said  Sir  William  Erie  and  Sir  Thomas  Noon  Talfouid  or  of 
others  in  the  said  letters  patent  named  onr  said  Lady  the  Queen  willed  to  be 
one)  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife  of 
the  said  Robert  Courtioe  Bird  stood  indicted  and  were  duly  arraigned  upon  a 
certain  indictment  which  charged  them  the  said  Robert  Courtioe  Bird  and  the 
•aid  Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird  by  the  names  and 
descriptions  of  Robert  Courtice  Bird  late  of  the  parish  of  Buckland  brewer  in 
the  county  of  Devon  labourer  and  Sarah  the  wife  of  the  said  Robert  Courtioe 
Bird  late  of  the  same  parish  for  that  they  the  said  Robert  Courtice  Bird  and 
the  said  Sarah  the  said  wife  of  the  said  Robert  Courtioe  Bird  not  having  the 
fear  of  God  before  their  eyes  but  being  moved  and  seduced  by  the  instigation 
of  the  Devil  on  the  fifth  day  of  November  in  the  year  of  our  Lord  1849  with 
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4th  count  alleged  the  mortal  bruises  to  have  been  caused        18S1  • 


by  blows  inflicted  with  a  scourge  made  of  leather  thongs.  Rbo.  «. 

**5th  count  alleged  the  mortal  bruises  to  have  been         *»»• 
caused  by  casting  and  throwing  her  against  the  ground  on 
the  1st  of  January,  1850. 

"6th  count  alleged  the  mortal  bruises  to  have  been 
caused  by  throwing  her  on  the  ground  and  there  kicking 
and  beating  her,  on  the  1st  of  January,  1850. 

"  It  then  alleged  that   the  indictment  included  divers 

force  and  arms  at  the  parish  aforesaid  in  the  county  aforesaid  in  and  upon  one 
Mary  Ann  Parsons  in  the  peace  of  God  and  our  said  Lady  the  Queen  then  and 
there  being  unlawfully  feloniously  wilfully  and  of  their  malice  aforethought 
did  make  an  assault  And  that  the  said  Robert  Courtiee  Bird  and  Sarah  his 
wife  with  a  certain  stick  of  the  value  of  a  penny  which  they  the  said  Robert 
Courtiee  Bird  and  Sarah  his  wife  in  their  right  hands  then  and  there  had  and 
held  the  said  Mary  Ann  Parsons  in  and  upon  the  head  chest  shoulders  back 
arms  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons  then  and  there  felo- 
niously wilfully  and  of  their  malice  aforethought  did  strike  and  beat  they  the 
•aid  Robert  Courtiee  Bird  and  Sarah  his  wife  giving  to  the  said  Mary  Ann  Par- 
80DS  then  and  there  thereby  to  wit  with  the  stick  aforesaid  in  and  upon  the  head 
cheat  shoulders  back  arms  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons 
divers  mortal  bruises  of  which  said  mortal  bruises  the  said  Mary  Ann  Parsons 
from  the  said  fifth  day  of  November  in  the  year  aforesaid  until  the  fourth  day 
of  January  in  the  year  of  our  Lord  1850  at  the  parish  aforesaid  in  the  county 
•foresaid  did  languish  and  languishing  did  live  on  which  said  fourth  day  of 
January  in  the  year  last  aforesaid  the  said  Mary  Ann  Parsons  at  the  parish 
aforesaid  in  the  county  aforesaid  of  the  said  mortal  bruises  died.  And  so  the 
said  Robert  Courtiee  Bird  and  Sarah  his  wife  the  said  Mary  Ann  Parsons  in 
manner  and  form  aforesaid  feloniously  wilfully  unlawfully  and  of  their  malice 
aforethought  did  kill  and  murder  against  the  peace  of  our  Lady  the  Queen  her 
crown  and  dignity. 

And  also  for  that  they  the  said  Robert  Courtiee  Bird  and  the  said  Sarah 
his  wife  not  having  the  fear  of  Grod  before  their  eyes  but  being  moved  and 
seduced  by  the  instigation  of  the  Devil  on  the  fifth  day  of  November  in  the 
year  of  our  Lord  1849  and  on  divers  other  days  and  times  between  that  day 
snd  the  third  day  of  January  in  the  year  of  our  Lord  1850  to  wit  on  the  first 
day  at  December  in  the  year  of  our  Lord  1849  and  the  first  day  of  January 
in  the  year  of  our  Lord  1850  respectively  with  force  and  arms  at  the  parish 
aforesaid  in  the  county  aforesaid  in  and  upon  one  Mary  Anne  Parsons  in  the 
peace  oi  God  and  our  said  Lady  the  Queen  then  and  there  being  feloniously 
wilfuUy  wickedly  unlawfully  and  of  their  malice  aforethought  did  make  divers 
to  wit  ten  assaults  and  that  the  said  Robert  Courtiee  Bird  and  Sarah  his  wifis 
with  a  certain  stick  to  wit  of  the  value  of  one  penny  which  they  the  said 
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1^51.       assaults  against  Mary  Ann  Parsons,  and  that  the  prisoners 

Rbo.  «.       were  acquitted  upon  the  said  indictment,  and  that  the 

^'*°'        assaults  included  in  the  felony  and  murder  charged  upon 

them  in  the  said  indictment  were  the  same  as  those  charged 

in  the  present  indictment.     The  replication  to  this  plea 

averred, 

"That  the  prisoners  were  not  acquitted  of  the  felony 

and  murder  including  the  same  identical  assaults  charged 

in  the  present  indictment. 

Robert  Conrtioe  Bird  and  Sarah  his  wife  in  their  right  hands  then  and  there 
to  wit  at  the  several  times  aforesaid  at  the  parish  aforesaid  in  the  oonnty 
aforesaid  had  and  held  the  said  Mary  Ann  Parsons  in  and  upon  the  head  chest 
shoulders  arms  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons  then  and 
there  to  wit  at  the  several  times  aforesaid  at  the  parish  aforesaid  and  oonntj 
aforesaid  feloniously  wilfully  wickedly  unlawfully  and  of  their  malice  afore- 
thought did  strike  and  beat  they  the  said  Robert  Courtice  Bird  and  Sarah  his 
wife  to  the  said  Mary  Ann  Parsons  then  and  there  thereby  to  wit  with  the 
said  stick  at  the  several  times  aforesaid  at  the  parish  aforesaid  in  the  county 
aforesaid  giving  to  the  said  Mary  Ann  Parsons  in  and  upon  the  head  chest 
shoulders  arms  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons  divers  to 
wit  ten  mortal  bruises  of  which  said  mortal  bruises  the  said  Mary  Ann  Par- 
sons from  the  said  fifth  day  of  November  in  the  year  aforesaid  and  the  several 
other  days  aforesaid  until  the  fourth  day  of  January  in  the  year  of  our  Lord 
1850  at  the  parish  aforesaid  in  the  county  aforesaid  did  languish  and  lan- 
guishing did  live  on  which  said  fourth  day  of  January  in  the  year  last  afore- 
said the  said  Mary  Ann  Parsons  at  the  parish  aforesaid  in  the  county  aforesaid 
of  the  said  mortal  bruises  died.  And  so  the  said  Robert  Courtice  Bird  and 
Sarah  his  wife  the  said  Mary  Ann  Parsons  in  manner  and  form  aforesaid  felo- 
niously wilfully  unlawfully  and  wickedly  and  of  their  malice  aforethought  did 
kill  and  murder  against  the  peace  of  our  Lady  the  Queen  her  crown  and  dignity. 
And  also  for  that  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah  his 
wife  not  having  the  fear  of  God  before  their  eyes  but  being  moved  and  seduced 
by  the  instigation  of  the  Devil  on  the  fifth  day  of  November  in  the  year  of  our 
Lord  1849  and  on  divers  other  days  and  times  between  that  day  and  the 
third  day  of  January  in  the  year  of  our  Lord  1850  to  wit  on  the  first  day  of 
December  in  the  year  of  our  Lord  1849  and  the  first  day  of  January  in  the 
year  of  our  Lord  1850  respectively  with  force  and  arms  at  the  parish  aforesaid 
in  the  county  aforesaid  in  and  upon  one  Mary  Anne  Parsons  in  the  peace  of 
God  and  our  said  Lady  the  Queen  then  and  there  being  feloniously  wilfdlly 
wickedly  and  unlawfully  and  of  their  malice  aforethought  did  make  divers  to 
vrit  ten  assaults  and  that  the  said  Robert  Courtice  Bird  with  a  certain  stid^  of 
the  value  of  one  penny  which  he  the  said  Robert  Courtice  Bird  in  his  right 
hand  then  and  there  to  wit  at  the  several  times  aforesaid  at  the  parish  afore- 
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"The  former  record  was  put  in,  and  it  was  proved  that        1851. 
on  the  former  trial  evidence  had  been  given  of  different       Reo,v,  ~ 
aasaults  committed  by  the  prisoners  upon  the  deceased         ^^^^' 
through  the  months  of  November  and  December.    One  on  • 

the  5th  of  November,  with  a  stick  on  the  arms  and  neck. 
One  at  the  end  of  November,  or  beginning  of  December, 
with  a  stick  across  the  shoulders.  Another  with  a  furze 
bush  about  the  11th  of  December. 

"  The  Counsel  for  the  prosecution  in  opening  the  case  t<^ 

said  and  coanty  aforesaid  had  and  held  and  the  said  Sarah  the  wife  of  the 
said  Robert  Conrtloe  Bird  with  a  certain  other  stick  of  the  Taloe  of  one  penny 
which  she  the  said  Sarah  in  her  right  hand  then  and  there  to  wit  at  the 
■ereral  times  aforesaid  at  the  parish  aforesaid  and  coontj  aforesaid  had  and 
held  the  said  Mary  Ann  Parsons  in  and  npon  the  head  chest  shoulders  arms 
legs  and  thighs  of  her  the  said  Mary  Ann  Parsons  then  and  there  to  wit  at 
the  several  times  aforesaid  at  the  parish  aforesaid  and  coanty  aforesaid  felo- 
nionsly  wilfully  wickedly  unlawfully  and  of  their  malice  aforethought  did 
reapectiTely  strike  and  beat  they  the  said  Robert  Courtioe  Bird  and  Sarah  his 
wife  respectiTely  to  the  said  Mary  Ann  Parsons  then  and  there  thereby  to  wit 
at  the  sereral  times  aforesaid  at  the  parish  aforesaid  in  the  county  aforesaid 
widi  the  several  sticks  aforesaid  so  held  by  them  respectively  as  aforesaid  at 
the  parish  aforesaid  in  the  county  aforesaid  giving  with  this  that  they  respect- 
ively then  and  there  thereby  gave  to  the  said  Mary  Ann  Parsons  in  and  upon 
the  head  chest  shoulders  arms  legs  and  thighs  of  her  the  said  Mary  Ann  Par- 
sons divers  to  wit  ten  mortal  bruises  of  which  said  mortal  bruises  the  said 
Mary  Ann  Pkuvons  from  the  said  fifth  day  of  November  in  the  year  of  our  Lord 
albreaaid  and  the  several  other  days  aforesaid  until  the  fourth  day  of  January 
in  the  year  of  our  Lord  1850  at  the  parish  aforesaid  in  the  county  aforesaid 
did  languish  and  languishing  did  live  on  which  said  fourth  day  of  January  in 
the  year  last  aforesaid  the  said  Mary  Ann  Parsons  at  the  parish  aforesaid  and 
county  aforesaid  of  the  said  mortal  bruises  so  given  as  aforesaid  died.  And  so 
the  said  Robert  Courtice  Bird  and  Sarah  bis  wife  the  said  Mary  Ann  Parsons 
in  manner  and  form  aforesaid  by  the  means  aforesaid  feloniously  wilfully 
onlawfoUy  widLedly  and  of  their  malice  aforethought  did  kiU  and  murder 
against  the  peace  of  our  Lady  the  Queen  her  crown  and  dignity. 

And  also  for  that  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah 
his  wife  not  having  the  fear  of  Qod  before  their  eyes  but  being  moved  and 
seduced  by  the  instigation  of  the  Devil  on  the  fifth  day  of  November  in  the 
yev  of  our  Lord  1849  and  on  divers  other  days  and  times  between  that  day 
and  the  third  day  of  January  in  the  year  of  our  Lord  1 850  with  force  and 
arms  at  the  parish  aforesaid  in  the  county  aforesaid  in  and  upon  the  said 
Mary  Ann  Parsons  in  the  peace  of  Gk>d  and  our  said  Lady  the  Queen  then  and 
there  being  feloniously  wilfnUy  unlawfully  and  of  their  malice  aforethought 
VOL.  1.  H  u 
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1851.  the  jury  on  the  former  trial,  had  opened  these  different 
RbgTv!  assaults  as  conducing  to  the  death  ;  but  stated,  that  if  he 
should  fail  in  proving  that  they  conduced  to  the  death, 
they  would  furnish  evidence  of  the  animus  of  the  prisoners. 
^'  It  being  proved,  however,  on  that  trial,  as  it  also  was 
on  thisy  that  the  death  which  took  place  on  the  4th  of 
January,  was  caused  exclusively  by  one  particular  blow 
on  the  head,  inflicted  shortly  before  the  death  of  the 
deceased ;  and  there  being  no  evidence  to  show  that  that 

did  make  divers  aisaolts  and  that  the  said  Robert  Courtice'  Bird  and  Sanh 
his  wife  with  a  certain  scourge  to  wit  a  scourge  made  of  certain  leather 
thongs  to  a  certain  stick  affixed  of  the  value  of  a  penny  which  they  the  said 
Robert  Courtice  Bird  and  Sarah  his  wife  in  their  right  hands  then  and  there 
to  wit  at  the  several  times  aforesaid  at  the  parish  aforesaid  and  county  afore- 
said had  and  held  the  said  Mary  Ann  Parsons  in  and  upon  the  head  diest 
shoulders  back  arms  legs  and  thighs  of  her  the  said  Mary  Ann  Parsons  then 
and  there  feloniously  wilfully  and  of  their  malice  aforethought  did  strike  and 
beat  they  the  said  Robert  Courtice  Bird  and  Sarah  his  wife  giving  to  the  said 
Mary  Ann  Parsons  then  and  there  thereby  to  wit  with  the  scourge  aforesaid 
at  the  several  times  aforesaid  at  the  parish  aforesaid  in  the  county  aforesaid 
in  and  upon  the  head  chest  shoulders  back  arms  legs  and  thighs  of  her  the 
said  Mary  Ann  Parsons  divers  mortal  bruises  of  which  said  mortal  bruises 
the  said  Mary  Ann  Parsons  from  the  said  fifth  day  of  November  and  the  said 
other  days  and  times  until  the  said  fourth  day  of  January  in  the  year  of  oor 
Lord  1850  aforesaid  at  the  parish  aforesaid  in  the  county  aforesaid  did 
languish  and  languishing  did  live  on  which  said  fourth  day  of  January  in  the 
year  last  aforesaid  the  said  Mary  Ann  Parsons  at  the  parish  aforesaid  in  the 
county  aforesaid  of  the  said  several  mortal  bruises  died.  And  so  the  said 
Robert  Courtice  Bird  and  Sarah  his  wife  the  said  Mary  Ann  Parsons  in 
manner  and  form  aforesaid  by  the  means  aforesaid  feloniously  wilfully  and  of 
their  malice  aforethought  did  kill  and  murder  against  the  peace  of  oar  Lady 
the  Queen  her  crown  and  dignity. 

And  also  for  that  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah 
his  wife  not  having  the  fear  of  God  before  their  eyes  but  being  moved  and 
seduced  by  the  instigation  of  the  Devil  on  the  first  day  of  January  in  the 
year  of  our  Lord  1850  with  force  and  arms  at  the  parish  aforesaid  in  the 
county  aforesaid  in  and  upon  the  said  Mary  Ann  Parsons  in  the  peace  of  God 
and  our  Lady  the  Queen  then  and  there  being  feloniously  wilfully  widcedly 
and  unlawfully  and  of  their  malice  aforethought  did  make  an  assault  and  that 
the  said  Robert  Courtice  Bird  with  both  his  hands  and  the  said  Sarah  Bird 
with  both  her  hands  the  said  Mary  Ann  Parsons  to  and  against  the  ground 
then  and  there  feloniously  wilfully  wickedly  unlawfully  and  of  their  malice 
aforethought  did  cast  and  throw  by  which  said  casting  and  throwing  the  said 


Mary  Ana  Paraoiu  to  and  against  the  ground  the  said  Robert  Courtice  Bird 
and  Sarah  Bird  then  and  there  gave  the  said  Mary  Ann  Parsons  divers  mortal 
bruises  in  and  upon  the  head  stomach  sides  and  back  of  her  the  said  Mary 
Ann  Pttfsons  of  which  said  mortal  bruises  the  said  Mary  Ann  Parsons  from 
the  said  first  day  of  January  in  the  year  of  our  Lord  1850  until  the  fourth 
day  of  January  in  the  year  of  our  Lord  1850  to  wit  then  and  thero  at  the 
parish  aforesaid  m  the  county  aforesaid  did  Unguish  and  languishing  did  live 
on  which  said  fourth  day  of  January  in  the  year  last  aforesaid  the  said  Mary 
Ann  Parsons  at  the  parish  aforesaid  in  the  county  aforesaid  of  the  said 
mortal  bruises  died.  And  so  the  said  Robert  Courtice  Bird  and  Sarah  his 
wife  the  said  Mary  Ann  Parsons  in  manner  and  form  aforesaid  by  the  means 
aforesaid  feloniously  wickedly  wilfully  unlawfully  of  their  malice  aforethought 
did  kill  and  murder  against  the  peace  of  our  Lady  the  Qaeen  her  crown  and 
dignity. 

And  also  for  that  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah 
his  wife  not  having  the  fear  of  God  before  their  eyes  but  being  moved  and 
aedncad  by  the  instigation  of  the  Devil  on  the  first  day  of  January  in  the  year 
of  our  Lord  1850  with  force  and  arms  at  the  parish  aforesaid  in  the  county 
aforesaid  in  and  upon  the  said  Mary  Ann  Parsons  in  the  peace  of  God  and 
our  Lady  the  Queen  then  and  there  being  feloniously  wilfully  wickedly  and 
unlawfully  and  of  their  malice  aforethought  did  make  an  assault  and  that  the 
said  Robert  Courtice  Bird  then  and  there  with  both  his  hands  and  the  said 
Sarah  the  wife  of  the  said  Robert  Courtice  Bird  then  and  there  with  both  her 
hands  the  said  Mary  Ann  Parsons  to  and  against  the  ground  then  and  there 
feloniously  wickedly  wilfully  unlawfully  and  of  their  malice  aforethought  re- 
spectively did  then  and  there  cast  and  throw  and  that  the  said  Robert 
Courtice  Bird  then  and  there  with  both  the  feet  of  him  the  said  Robert 
Courtice  Bird  and  the  said  Sarah  the  wife  of  the  said  Robert  Courtice  Bird 
then  and  there  with  both  the  feet  of  her  the  said  Sarah  whilst  the  said  Mary 
Ann  Parsons  being  so  then  and  there  cast  and  thrown  to  and  against  the 
ground  then  was  then  and  there  upon  the  ground  the  said  Mary  Ann  Parsons 
in  and  upon  the  head  stomach  back  and  sides  of  her  the  said  Mary  Ann 
Parsons  then  and  there  feloniously  wickedly  wilfully  and  unlawfully  and  of 
their  malice  nforetiiought  did  respectively  then  and  there  strike  beat  and  kick 

H  H  2 


Biro. 
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blow  had  been  struck  by  either  of  the  prisoners,  they  were        1851. 
acquitted.  Rbo.  v, 

*^  It  was  not  shown  before  me  that  there  were  any  other 
assaults  conunitted,  but  those  which  had  been  given  in  evi* 
dence  on  the  former  trial. 

*'  Under  these  circumstances,  the  following  question  of 
law  arose : — Whether  the  general  acquittal  pronounced  at 
the  former  trial,  could  operate  as  a  bar  to  a  prosecution  for 
each  and  every  of  the  assaults  so  given  in  evidence. 
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1851 .  ^'  After  telling  the  jury  that  the  burden  of  proof  lay  upon 

Rko.  V,  the  prisoners — who  were  bound  to  establish  the  truth  of 
^^''*  their  plea — I  directed  them  that  if  they  were  satisfied  that 
there  were  several  distinct  and  independent  assaults,  some 
or  any  of  which  did  not  in  any  way  conduce  to  the  death  of 
the  deceased,  it  would  be  their  duty  to  find  a  verdict  for 
the  Crown. 

"The  jury  thereupon  found  a  verdict  for  the  Crown. 
But  a  doubt  existing  in  my  mind  whether  I  was  right  in  my 

they  the  said  Robert  Courtice  Bird  and  Sarah  bis  wife  then  and  there  respec> 
tiTely  as  weU  by  the  casting  and  throwing  of  her  the  said  Mary  Ann  Parsons 
to-  the  ground  as  aforesaid  as  also  by  the  striking  beating  and  kicking  the 
said  Mary  Ann  Parsons  in  and  upon  the  head  stomach  back  and  sides  of  her 
the  said  Mary  Ann  Parsons  in  manner  and  form  aforesaid  while  on  the 
ground  as  aforesaid  then  and  there  thereby  giving  to  the  said  Mary  Ana 
Parsons  divers  to  wit  twenty  mortal  bruises  in  and  upon  the  head  stomadi 
back  and  sides  of  her  the  said  Mary  Ann  Parsons  of  which  said  mortal 
bruises  so  caused  as  aforesaid  the  said  Mary  Ann  Parsons  from  the  said  first 
day  of  January  in  the  year  of  our  Lord  1850  until  the  fourth  day  of  January 
in  the  year  of  our  Lord  1850  then  and  there  to  wit  at  the  parish  aforesaid  in 
the  county  aforesaid  did  languish  and  languishing  did  live  on  which  said 
fourth  day  of  January  in  the  year  last  aforesaid  the  said  Ma^y  Ann  Parsons 
at  the  parish  aforesaid  in  the  county  aforesaid  of  the  said  mortal  bruises  so 
given  88  aforesaid  died.  And  so  the  said  Robert  Courtice  Bird  and  Sarah 
his  wife  the  said  Mary  Ann  Parsons  in  manner  and  form  aforesaid  by  the 
means  aforesaid  feloniously  wickedly  wilfully  and  unlawfiiUy  and  of  their 
malice  aforethought  did  kill  and  murder  against  the  peace  of  our  Lady  the 
Queen  her  crown  and  dignity. 

And  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife 
of  the  said  Robert  Courtice  Bird  farther  say  that  the  said  felony  and  murder 
BO  charged  upon  them  in  the  said  last-mentioned  indictment  as  aforesaid  ia- 
chided  divers  assaults  therein  supposed  and  alleged  to  have  been  made  and 
committed  by  them  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the 
said  wife  of  the  said  Robert  Courtice  Bird  against  the  person  of  the  said  Maiy 
Ann  Parsons  in  the  said  indictment  named.  And  they  the  said  Robert  Cour- 
tice Bird  and  the  said  Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird 
further  say  that  they  did  then  and  there  respectively  plead  not  guUty  to  the 
said  last- mentioned  indictment  and  that  they  were  thereupon  then  and  then 
in  due  form  of  law  respectively  tried  upon  the  said  last- mentioned  indictmsst 
by  a  jury  of  the  said  county  then  and  there  in  due  form  of  law  summesed 
impanelled  and  sworn  to  speak  the  truth  of  and  concerning  the  prenyses  in 
the  said  last-mentioned  indictment  mentioned  and  to  try  the  said  issues  so 
joined  between  our  sovereign  Lady  the  Queen  and  them  the  said  Robert  Coor- 
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direction  to  the  juiy,  I  thought  it  fitting  to  state  the  fore-        1851. 
going  circumstances,  and  the  question  of  law  arising  upon        reo.  v. 
Uiem,  for  the  opinion  of  the  Justices  of  either  bench,  and         ^^^^' 
the  Barons  of  the  Exchequer,  under  the  Act  of  the  11 
&  12  Vict,  entitled,  '  An  Act  for  the  further  Amendment 
of  the  Criminal  Law,' and  the  case  before  stated  is  the  case 
upon  which  such  opinion  is  required. 

tioe  Bird  and  the  said  Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird 
respectiTely  as  aforesaid  and  which  said  jury  upon  their  oaths  did  then  and 
there  say  that  they  the  said  Robert  Conrtioe  Bird  and  the  said  Sarah  the  said 
wife  of  the  said  Robert  Coortioe  Bird  respectively  were  not  gnilty  of  the  pre- 
mises in  the  said  last-mentioned  indictment  specified  and  charged  on  them 
respectiTely  as  aforesaid  as  they  the  said  Robert  Conrtioe  Bird  and  the  said 
Sarah  tiie  said  wife  of  the  said  Robert  Conrtice  Bird  by  their  pleas  to  the  said 
last-mentioned  indictment  respectiTely  alleged  whereupon  it  was  then  and 
there  considered  by  the  Said  last-mentioned  Court  that  the  said  Robert 
Conrtioe  Bird  and  the  said  Sarah  the  said  wife  of  the  said  Robert  Courtice 
Bird  of  the  premises  aforesaid  in  the  said  last-mentioned  indictment  specified 
and  diarged  on  them  respectiTely  as  aforesaid  should  be  discharged  and  go 
acquitted  thereof  without  day  as  by  the  record  of  the  said  proceedings  now 
here  qypears.  And  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah 
the  said  wife  of  the  said  Robert  Courtice  Bird  further  say  that  they  the  said 
Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife  of  the  said  Robert 
Courtice  Bird  now  here  pleading  and  the  said  Robert  Courtice  Bird  and  the 
said  Sarah  the  said  wife  of  the  sud  Robert  Courtice  Bird  in  the  indictment 
aforesaid  named  and  thereof  acquitted  as  aforesaid  are  respectively  the  same 
identical  persons  reapectively  and  not  other  or  different  persons  respectiTely 
and  that  the  said  Mary  Ann  Parsons  in  the  said  last-mentioned  indictment 
named  is  the  same  identical  Mary  Ann  Parsons  as  is  named  in  the  indictment 
to  whidi  they  the  said  Robert  Courtice  Bird  and  the  said  Sarah  the  said  wife 
of  the  said  Robert  Courtice  Bird  are  now  here  pleading  and  that  the  said 
assaults  so  included  in  the  said  felony  and  murder  so  charged  upon  them  the 
said  Robert  Conrtice  Bird  and  the  said  Sarah  the  said  wife  of  the  said  Robert 
Courtice  Bird  in  the  said  indictment  in  this  plea  mentioned  in  this  behalf  and 
therein  supposed  and  alleged  to  have  been  made  and  committed  by  them 
against  the  person  of  the  said  Mary  Ann  Parsons  as  aforesaid  are  the  same 
identical  assaults  beatings  illtreatings  and  woundings  respectiTely  as  in  the 
said  indictment  to  which  they  the  said  Robert  Courtice  Bird  and  the  said 
Sarah  the  said  wife  of  the  said  Robert  Courtice  Bird  are  now  here  pleading 
are  respectiTely  supposed  and  alleged  to  haTC  been  made  done  given  and  com- 
mitted reapectively  by  them  the  said  Robert  Courtice  Bird  and  tbe  said  Sarah 
the  said  wife  of  the  said  Robert  Courtice  Bird  respectively  and  not  other  or 
different.  Wherefore  they  pray  judgment  of  the  Court  here  whether  our  said 
Lady  the  Queen  wiU  or  ought  further  to  prosecute  impeach  or  charge  them  on 
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1851 .  '^  I  did  not  pass  judgment  on  the  prisoners,  and  they  still 

Reg.  v.        remain  in  prison. 
®'"'-  (Signed)  "  Russell  Gurnet.'' 

Slade^  for  the  prisoner  R.  C.  Bird  (a),  submitted  two 
propositions :  1st,  That  the  true  issue  raised  upon  the 
pleadings  was  not  presented  to  the  jury,  but  a  totally  dif- 
ferent issue ;  and  if  the  true  one  had  been  presented,  that 
the  prisoners  would  have  been  entitled  to  a  verdict.  2ndly, 
That  the  jury,  having  already  had  the  prisoners  in  charge 
upon  a  felony,  including  these  assaults,  they  could  not  now 
be  tried  a  second  time  for  the  same  assaults ;  and,  therefore, 
they  should  have  been  acquitted  upon  the  plea  of  autrefoU 
acquit.  The  prisoners  had  been  tried  at  the  March 
Assizes  for  Devon,  for  the  murder  of  Mary  Ann  Parsons, 
and  the  assaults  which  were  charged  to  have  occasioned  her 
death  were  stated  in  every  possible  way  ;  and  the  counsel 
for  the  Crown  relied  upon  those  very  assaults  in  support  of 
the  charge.  Medical  evidence  showed  that  the  cause  of 
death  was  a  blow  upon  the  head,  which  was  not  proved 

(a)  Slade,  on  the  former  hearing,  stated  that  the  plea  was  not  so  infomial 
as,  on  the  case,  it  appeared  to  he ;  that  he  had  applied  to  the  learned  judge 
who  tried  the  case  to  amend,  but  that  learned  judge  thought  it  was  unDeces- 
sary.  lie  had  also  applied  for  an  amendment  in  the  statement  of  the  assault 
by  striking  out  the  words  **  and  it  was  also  proved  that  some  time  before  the 
death,  but  the  precise  time  was  not  fixed,  the  deceased  had  been  flogged  with 
a  birch  on  the  legs  and  thighs."  It  was  then  agreed  by  counsel,  with  the 
approbation  of  the  Court,  that  those  words  should  be  struck  out,  and  the 
heariug  of  the  case  proceeded.  This  arrangement  did  not  appear  to  b« 
approved  by  the  fourteen  judges  ;  they,  however,  acted  upon  it. 

account  of  the  premises  in  the  said  indictment  to  which  they  are  now  bfre 
pleading  contained  and  specified  and  whether  they  ought  further  to  answer 
thereunto  respectively  and  that  they  may  be  dismissed  this  Court  withovt 
delay. 

REPLICATION. 

That  they  were  not  acquitted  of  felony  and  murder  including  the  same 
identical  assaults  beating  illtreating  and  wounding  as  in  the  indictment  to 
which  the  said  R.  C.  Bird  and  Harah  his  wife  have  now  pleaded  fptodo  tt 
formd. 
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to  have  been  given  by  the  prisoners.  It  was  then  sug-  1851. 
gested  that  the  parties  might  be  convicted  of  an  assault.  RmqTv. 
Reg.  V.  Crumpton  (a)  was  cited,  and  the  learned  judge  ^^^' 
who  tried  the  case  ruled  that  the  parties  could  not  be  so 
convicted.  The  parties  were  again  indicted  for  an  assault ; 
they  nleaded  autrefois  acquit:  this  plea  was  traversed 
by  the  replication.  The  counsel  for  the  prisoners  were 
put  to  the  proof  of  their  plea.  They  put  in  the  record 
of  the  former  acquittal,  and  they  proved  the  identity  of 
the  assaults,  and  that  there  were  no  other  assaults  in 
question,  upon  the  trial  for  the  minor  offence,  than  those 
which  had  been  proved  at  the  former  trial.  Upon  that 
state  of  facts  counsel  for  the  prisoners  contended  that  the 
prisoners  were  entitled  to  be  acquitted ;  for  whether  those 
assaults  conduced  to  the  death  was  no  part  of  the 
issue  raised.  The  learned  judge,  however,  who  presided  at 
the  trial  of  the  second  case,  in  sununing  up,  directed  the 
jury  in  the  very  words  to  be  found  in  Reg.  v.  Crumpton. 
Upon  this  direction  the  prisoners  had  no  chance,  because 
the  former  jury  had  already  found  that  those  blows  did  not 
conduce  to  the  death.  The  simple  issue  before  the  Court 
was,  whether  the  assaults  were  the  same  as  those  proved 
upon  the  trial  for  the  murder.  A  murder  may  include 
divers  assaults ;  here  divers  assaults  were  laid  as  conducing 
to  the  death,  and  the  prisoners  were  acquitted  of  the  mur- 
der, including  those  identical  assaults.  Every  averment  in 
the  plea  was  proved,  and  the  finding  of  the  jury  should 
have  operated  as  an  acquittal  of  the  prisoners.  But  the 
Court  raised  a  separate  and  distinct  issue — one  which  was 
not  upon  the  record.  If  the  issue  raised  upon  the  record 
had  been  left  to  the  jury,  they  must  have  found  for  the 
prisoners.  If  the  Crown  had  wished  to  raise  the  question 
put  by  the  learned  judge  to  the  jury,  it  should  have  been 

{a)  Car.  &  M.  597. 
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1851.  put  upon  the  record.  [Alderson^  B. — The  only  question 
Reo.  v.  for  us  is.  Was  the  direction  right  ?  Jervis,  C.  J. — And 
that  raises  collaterally  the  construction  of  the  statute. 
Lord  CampbeUy  C.  J.r — You  have  only  to  show  that 
the  prisoners  were  in  peril  before  for  this  oflfence.]  That 
is  the  second  proposition. 

Whether  the  prisoners  had  been  in  peril  before  will 
depend  upon  the  construction  of  the  statute  7  Will.  IV.  & 
1  Vict.  c.  85,  s.  11  (a).  It  is  not  upon  every  felony  charged 
that  a  prisoner  can  be  convicted  of  an  assault  under  that 
statute.  The  Court  would  recollect  a  case  where  a  man 
was  indicted  for  entering  a  house  for  the  purpose  of 
committing  a  rape,  and  it  was  held  that  he  could  not  be 
convicted  of  an  assault  (b).  There  is  a  note  in  Russ.  on 
Crimes  (c)  which  had  not  met  with  the  sanction  of  the 
Judges,  and  Parke,  B.,  had  observed  that  if  it  was  to  be 
treated  as  law,  the  statute  might  be  considered  as  done 
away  with.  He  would  call  their  Lordships'  attention  to 
the  cases,  as  they  had  been  decided,  in  chronological  order. 
With  the  exception  of  Reg.  v.  Crumpton,  there  is  no  deci- 
sion to  support  the  view  of  the  learned  Judge  who  tried  this 
case.  The  statute  passed  in  1837.  The  first  case  to  be 
met  with  was  Reg.  v.  Ellis  (d)  in  1838.  There  the  party 
was  indicted  for  a  highway  robbery  accompanied  by  vio- 
lence, and  the  jury  found  that  the  robbery  was  not 
committed  by  the  prisoner,  and  that  he  never  intended  to 
commit  any  felony;  but  the  assault  being  proved,  it  was 
decided,  by  Park,  J.,   and  Alderson,  B.,   that   the  case 

(a)  Enacts,  *'That  on  the  trial  of  any  person  for  any  of  the  oflenoes 
thereinbefore  mentioned,  or  for  any  felony  whatever,  where  the  crime  charged 
shall  include  an  assault  against  the  person,  it  shall  be  lawful  for  the  jury  to 
acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault  against  the  person 
indicted,  if  the  evidence  shall  warrant  such  finding,''  &c. 

(^)  Qy*  Heg.  V.  WatkhUt  2  M.  C.  C.  217  ;  nor  where  indicted  for  adminis- 
tering  poison  for  the  purpose  of  procuring  abortion  :  Reg.  v.  Dilworth,  2  M. 
ft  Rob.  531. 

(c)  Vol.  I.  p.  782,  last  cd.  {d)  8  C.  &  P.  654. 


8IT11NQ8   AFTBR   HILARY    TERM,    XIV.    VICT.  449 

^as  within  the  meaning  of  the  statute,  and  that  the  1851. 
risoner  was  properly  convicted  of  an  assault.  In  prin-  Rbo.  v. 
iple,  that  case  is  the  same  as  the  present ;  it  negatives  the  ''"'' 

onectness  of  the  ruling  of  the  learned  Judge  in  this  case, 
n  the  case  cited  by  Park,  J.,  in  Reg,  v.  EUis,  the  party 
fBB  indicted  for  a  rape ;  the  rape  could  not  be  satisfactorily 
oade  out,  but  the  party  was  convicted  of  an  assault, 
t  18  immaterial  what  is  the  offence  charged,  if,  for  the 
lurpose  of  convicting  for  that  offence,  it  is  necessary  to 
irove  one  or  more  assaults ;  upon  such  proof  the  jury  may 
onvict  of  assault  only.  The  statute  must  be  construed 
he  same  with  reference  to  all  felonies,  including  an  assault, 
whatever  their  character.  The  next  case  was  Reg,  v. 
TUtteridge  (a) :  in  that  case,  Parke,  B.,  siud,  '*  On  an 
ndictment  for  felony  you  ought  not,  under  the  statute,  to 
onvict  of  a  completely  independent  and  distinct  assault.'* 
le  was  not  attempting  to  argue  that  a  person  might  be 
onvicted  of  an  assault  unconnected  with  the  offence 
harged.  In  Reg.  v.  8t.  Oearge  (&),  Parke,  B.,  said  that 
k  prisoner  could  only  be  found  guilty  under  this  Act  of 
Parliament  of  an  assault  involved  in,  and  connected  with, 
he  offence  charged.  He  contended  for  nothing  more.  In 
Reg.  V.  BrimUow  (c),  a  boy  under  fourteen  years  of  age 
iras  indicted  for  a  rape,  and  it  was  held  that  he  might  be 
acquitted  of  the  felony  and  convicted  of  an  assault  under 
he  statute.  In  Reg.  v.  Pool  (d),  Gumey,  B.,  ruled  that 
.  person  indicted  for  manslaughter  might  be  convicted  of 
B  assault,  under  the  statute.  If  the  ruling  in  that  case 
an  be  supported,  it  puts  an  end  to  the  present  case. 
Jerms^  C.  J. — There  the  death  could  not  be  traced  to  a 
elonious  act.]  So  here  the  blow  may  have  been  the  result 
fan  accident.  [Coleridge,  J. — It  is  stated  to  have  been 
he  result  of  a  blow  inflicted.]     That  would  not  appear  to 

(fl)  9  Car.  &  P.  471.  (A)  9  Car.  &  P.  483. 

(c)  2  Moo.  C.  C.  122.  (d)  9  Car.  &  P.  728. 
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1851.        be  material  after  the  other  cased  he  was  about  to  cite.     In 


Rkg^  V,       Reg.  V.  Oould  (a),  it  is  said,  "  If  a  party  charged  with  the 
^'*°*        crime  of  murder,   committed   in  the  perpetration   of  a 
burglary,  be  generally  acquitted  on  that  indictment^  he 
cannot    afterwards   be    convicted    of   the  burglary  with 
violence,  as  the  general  acquittal  on  the  charge  of  murder 
would  be  an  answer  to  that  part  of  the  indictment  contain- 
ing the  allegation  of  violence.^    There  the  prisoner  had 
been  tried  and  acquitted  on  a  charge  of  murder  committed 
in  the  prosecution  of  a  burglary ;  and  upon  being  subse- 
quently indicted  for  the  burglary,  Parke,  B.,  in  sununing 
up,  siud  that   *'  if  the  prisoner  had   been    indicted  for 
burglary  with  violence^  as  he  might  have  been  convicted  of 
manslaughter,  or  even  of  assault,  on  the  indictment  for 
murder,  on  which  he  had  been  acquitted  altogether,  in  his 
opinion  that  acquittal  would  have  been  an  answer  to  the 
allegation  of  violence^  if  it  had  been  inserted  in  the  indict- 
ment.'*^   The  next  case  was  Reg.  v.  M^Pkane{b);  there  the 
prisoner  was  indicted,  with  others,  for  cutting  and  wound- 
ing with  intent,  and  Tindal,  C.  J.,  told  the  jury  that  if  Uiey 
were  not  satisfied  that  the  prisoners  did  wound  with  intent 
to  maim  and  disable  the  prosecutor,  or  to  do  him  some 
grievous  bodily  harm,  but  still  were  of  opinion  that  they 
struck  the  prosecutor  in  the  way  described  by  the  evidence, 
they  were  at  liberty  to  find  them  guilty  of  an  assault  only. 
The  next  case  was  Reg.  v.  Phelps  (c),  a  charge  of  murder: 
there  the  prisoner  struck  the  deceased  several  times,  and 
then  went  away ;  the  deceased  was  afterwards  killed  by  the 
violence  of  others;  and  Coltman,  J.,  in  summing  up,  told 
the  jury  that  they  might  convict  the  prisoner  of  an  assault 
Suppose  the  case  of  a  man  assaulted  and  thrown  overboard ; 
an  indictment  for  murder,  and  the  man  thrown  overboard 
appears :  it  is  clear  that  the  prisoner  might  be  convicted  of 

(a)  9  Car.  &  P.  364.  (d)  Car.  &  M.  212. 

(c)  Car.  &  M.  180. 
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an  aflsault  (a) :  and  if  upon  a  charge  of  murder,  where  the  1 851. 
man  is  not  murdered,  a  party  may  be  found  guilty  of  an  ReqTv, 
asBault,  80  may  he  be  found  guilty  of  an  assault  when  upon 
a  like  charge  he  is,  from  any  other  cause,  acquitted  of  the 
murder.  He  now  came  to  Reg,  v.  Crumptan  (&),  which 
created  all  the  difficulty  in  this  case.  That  was  the  only 
case  cited  at  the  trial.  There  the  doctrine  is  laid  down, 
that  if  the  assault  is  unconnected  with  the  death,  you 
cannot  upon  an  indictment  for  murder  convict  of  an  assault. 
Patteson,  J.,  there  said,  ^'  I  think  that  in  order  to  convict 
a  person  of  an  assault,  under  the  11th  sect,  of  the  statute 
1  Vict.  c.  85,  it  must  be  an  assault  which  is  the  subject- 
matter  of  the  charge,  and  embodied  in  the  charge,  and 
which  would  itself  be  the  felony  but  for  some  other  cause. 
If  it  were  otherwise,  it  would  be  easy  in  a  case  of  man- 
slaughter to  convict  a  person  of  an  assault  which  had  really 
nothing  to  do  with  the  case,  by  merely  stating  it  in  the 
indictment  as  a  part  of  the  cause  of  the  death.  I  think 
that  no  assault  is  included  in  a  charge  of  manslaughter 
which  does  not  conduce  (c)  to  the  death  of  the  deceased, 
although  the  death  itself  be  not  manslaughter.  Here  the 
surgeon  disconnects  this  assault  from  the  death,  and  I  think 
therefore  that  the  prisoner  is  entitled  to  be  acquitted  alto- 
gether." If  this  was  to  be  considered  as  law,  it  would  follow 
that  in  a  case  of  manslaughter  you  never  could  convict  of 
an  assault,  unless  you  could  also  convict  of  the  principal 
ofience ;  or,  in  other  words,  the  statute  in  all  such  cases 
would  be  useless.     In  Reg.  v.   Fotkes  (d)^  which  was  an 


(a)  See  Beg.  v.  Hqpknu,  8  Car.  &  P.  591 ;  Reg,  ▼.  Hindmarth,  2  Letcb, 
C.  C.  569. 

{b)  Car.  &  M.  597. 

(c)  PoUock,  C.  B.y  at  the  Liverpool  Assizes,  (about  1846,)  laid  down  that 
a  blow  giyen  to  a  diseased  person  which  accelerates  death  is  as  much  man- 
slaughter as  if  it  was  the  immediate  cause.  lu  support,  see  Reg.  v.  Pfum- 
fner,  8  Jur.  921. 

(d)  2  Moo.  &  R.  460. 
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J861^  indictment  for  carnaUy  knowing  and  abusing  a  girl  under 
Rbo.  V,  ten  years  of  age,  the  jury  acquitted  the  prisoner  of  the 
felony,  and  found  him  guilty  of  an  assault.  It  was  sug* 
gested,  that  some  of  the  learned  judges  doubted  whether 
the  prisoner  could  be  so  convicted;  but  Rolfe,  B.,  who  tried 
the  case,  expressed  himself  to  be  clearly  of  opinion,  that 
the  conviction  was  proper.  [Alderson^  B. — There  is  this 
difficulty;  that  is,  a  charge  of  carnally  knowing :  it  may  have 
been  with  consent,  and  therefore  does  not  necessarily  in- 
clude an  assault.]  In  Reg.  v.  Archer  (a),  which  was  a  case 
before  the  fifteen  judges,  it  was  held,  that  although  the 
party  was  acquitted  of  the  murder  he  might  be  convicted 
of  an  assault.  That  case  showed  that  it  was  not  necessary 
that  the  assault  of  which  the  party  is  convicted  should  con- 
duce to  the  death.  He  submitted,  that  all  these  cases 
which  were  charges  of  felony,  including  an  assault, 
might  be  construed  in  the  same  way  if  they  had  been 
charges  of  murder.  Meg.  v.  Boden  (b)  was  an  indictment 
for  an  assault,  with  intent  to  rob.  There  that  which  was 
charged  as  an  intent  to  rob,  was  rather  an  act  done  in  pur- 
suance of  a  right  to  that  which  the  prisoner  sought  to 
deprive  the  prosecutor  of:  but  Parke,  B.  said,  "There 
remains  the  assault  ;^^  and  his  Lordship  stated  that  there 
was  much  difficulty  in  putting  a  proper  construction  upon 
this  statute :  but  in  passing  sentence  his  Lordship  said, 
''  There  appear  to  be  two  constructions  of  the  statute, 
either  of  which  will  authorize  a  conviction  for  an  assault 
in  this  case.  The  first  is,  that  the  statute  warrants  a  con- 
viction for  an  assault  in  every  case,  where  the  felony  charged 
includes  an  assault.  It  may  have  been  the  intention  of  the 
legislature  to  do  away  with  the  distinction  that  formerly 
prevailed ; — that  on  an  indictment  for  a  felony  the  prisoner 
could  not  be  convicted  of  a  misdemeanor  included  in  such 

(a)  2  Moo.  C.  C.  283.  (6)  ]  Car.  &  K.  39ft. 


(( 
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felony  (a),  although  in  the  case  of  complicated  felonies,  as  1851. 
murder  and  burglary,  he  might  be  convicted  of  a  lesser  Rko.  v 
felony  included  m  such  charges.  One  ground  of  the  former 
distinction  was,  that  in  felony  the  prisoner  was  not  entitled 
to  make  his  full  defence  by  counsel,  and  therefore,  if  he 
was  convicted  of  a  misdemeanor  on  an  indictment  for 
felony,  he  would  have  been  deprived  of  the  benefit  of  his 
counsePs  address  to  the  jury ;  but,  since  the  Prisoner's 
Counsel  Act,  this  distinction  is  done  away  with ;  and  it  may 
therefore  have  been  the  intention  of  the  legislature  to 
permit  a  conviction  for  an  assault  in  the  case  of  any  felony 
including  an  assault.  The  second  construction  is,  that  the 
statute  authorizes  a  conviction  of  that  assault  which  is 
offered  in  evidence  on  the  part  of  the  prosecution,  in  support 
of  the  felony  charged.  Therefore,  guacunque  mo,  the 
prisoner  in  this  case  may  be  convicted  of  an  assault.**  His 
Lordship  then  referred  to  the  note  spoken  of  in  Russ.  on 
Crimes,  and  said,  '^  Another  view  of  the  statute  has  been 
suggested  in  a  very  learned  note  to  a  recent  edition  of 
Mr.  Serjeant  RusselPs  work  on  the  Criminal  Law  ;  but  it 
seems  to  me  that  that  view  of  the  statute  would  exclude  a 
large  number  of  cases,  such  as  cutting  with  intent  to  do 
grievous  bodily  harm  ;  and  there  are  so  many  instances  in 
which  it  has  been  held  that  the  statute  applies  to  such 
cases,  that  I  think  it  cannot  be  so  limited.*^  JReg.  v. 
Lewis  (&)  also  is  a  case  directly  in  point ;  that  was  an  in- 
dictment for  manslaughter;  there  it  was  negatived  that  death 
was  caused  by  the  assault  proved,  and  Coleridge,  J.,  told  the 
jury,  that  ^^  Whenever  a  charge  of  felony  includes  an  assault 
and  the  jury  think  that  the  felony  is  not  made  out,  the 
party  may  be  convicted  of  an  assault.^'  Substitute  the  words 
manslaughter'*  for  ^^  murder"  and  the  cases  were  the  same. 
[Coleridge^  J. — That  case  is  too  large.]  Reg.  v.  Birch  (c), 

(a)  See,  howeTer,  Rex  v.  Scqfield,  CM.  397.         (b)  1  Car.  &  K.  419. 
(c)  2  Car.  &  K.  193  ;  S.  C,  1  Den.  C.  C.  185  ;  2  Cox,  C.  C.  22. 
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1851.        for  the  purpose  of  this  argument,  was  precisely  in  point. 
xiBo.r.        That  was  an  indictment  for  robbery ;  there  was  no  evidence 

»«">•  of  any  robbery  and  the  jury  found  the  prisoner  guilty  of 
an  assault ;  and  the  Judges,  after  considering  all  the  autho- 
rities, were  unanimously  of  opinion  that  the  prisoner  was 
properly  convicted.  They  thought  that  the  statute  was 
not  to  be  confined  to  cases  where  the  prisoner  committed  an 
assault  in  the  prosecution  of  an  attempt  to  commit  a  felony; 
nor  was  it  to  be  extended  to  all  cases  in  which  the  indict- 
ment for  a  felony,  on  the  face  of  it,  charged  an  assault. 
But  they  were  of  opinion,  that  in  order  to  convict  of  an 
assault  under  this  section,  the  assault  must  be  included  in 
the  charge  on  the  face  of  the  indictment ;  and  also  be  part 
of  the  very  act  or  transaction  which  the  Crown  prosecutes 
as  a  felony  by  the  indictment.  That  was  a  much  stronger 
case  than  the  present,  or  any  other  case  in  the  books  to 
which  he  could  call  attention  ;  there  no  felony  was  proved ; 
it  was  only  surmised.  It  had  been  the  ruling  case  ever 
since.  In  Reg.  v.  King  (a)  the  prisoner  was  indicted 
for  manslaughter :  it  appeared  by  the  evidence  that  the 
assault  proved  had  no  connection  with  the  death ;  that 
it  did  not  accelerate  the  death ;  that  the  deceased  died 
from  natural  causes.  And  Lord  Denman,  C.  J.,  in  giving 
judgment,  said,  '^  The  question  is,  does  the  charge  made  in- 
clude an  assault  V  It  does,  in  this  instance,  include  the 
assault  proved,  because  it  was  to  this,  and  to  this  alone, 
that  the  evidence  was  directed.  It  seems  now  to  be  the 
opinion  of  the  Judges,  that  if  the  facts  adduced  bona  fide 
to  prove  the  felony  fail  in  so  doing,  but  yet  establish 
that  an  assault  has  been  committed,  the  case  is  within 
the  statute.""  If  you  may  convict  the  party  of  an  assault 
when  the  death  arises  from  natural  causes,  a  fortiori  may 
you  so  convict  when  the  death  is  the  result  of  violence. 

(o)  2  Cox,  C.  C.  95. 


BiKD. 
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Seff.  V.  Auiy  (a)  is  also  in  point :  there  the  parties  had  1851. 
been  fighting,  but  the  evidence  of  the  surgeon  established  req.  v. 
that  the  death  was  not  occasioned  by  the  blows  received, 
but  was  the  effect  of  beer  and  spirits  which  had  been 
administered  to  the  deceased ;  and  Piatt,  B.,  after  consult- 
ing with  Williams,  J.,  left  the  question  of  assault  to  the 
jury.  The  next  case  was  Reg.  v.  Connor  (b)  :  there  the 
prisoner  was  indicted  for  manslaughter,  and  it  was  proved 
that  he  had  kicked  the  deceased  sixteen  or  seventeen  days 
before  she  died ;  but  it  was  also  proved  that  the  cause  of 
death  was  diseased  lungs,  and  that  her  death  had  not 
been  accelerated  by  violence  :  and  Mr.  Serjeant  Murphy, 
who  tried  the  cause,  after  consulting  with  Pollock,  C.  B., 
directed  the  jury  to  acquit  the  prisoner  altogether,  as  he 
was  of  opinion  they  could  not  convict  him  of  an  assault 
under  the  statute,  and  that  the  evidence  went  to  show  that 
the  lapse  of  time  was  sufficient  to  disprove  any  connection 
between  the  assault  and  the  death.  Meg,  v.  Gisson  (c)  was 
an  indictment  for  rape  :  there  Pollock,  C.  B.,  stopped 
the  case  for  rape,  intimating  that  the  charge  of  felony 
could  not  be  sustained,  and  that,  in  the  absence  of  evi- 
dence which  should  have  been  produced,  the  prosecution 
was  premature,  and  the  prisoners  ought  not  then  to  have 
been  on  their  trial  for  the  misdemeanor  any  more  than  for 
the  felony.  It  was  then  submitted  on  the  part  of  the 
prosecution  whether  the  prisoners  could  be  again  tried  for 
the  assault,  when  his  Lordship  said,  ^^  I  have  no  doubt  at  all 
they  may  be  so  tried.  If  there  be  an  acquittal  here,  and 
then  a  plea  of  autrefois  acquit  to  the  subsequent  indict- 
ment for  the  misdemeanor,  that  plea  could  not  be  sup- 
ported by  the  production  of  the  present  record.'*  That 
case  was  in  &vour  of  the  prosecution.    He  then  referred  to 

(a)  2  Cox,  C.  C.  282.  (b)  2  Car.  &  K.  518. 

(c)  2  Car.  &  K.  781. 
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1851.  Reg.  v.  Bamett  (a)  and  Reg.  v.  Walker  (b).  Theee 
Rbo.  v.  constituted  the  whole  of  the  cases  of  recognized  authority 
to  be  met  with,  bearing  either  way  upon  the  question. 
There  was  also  a  case  in  the  short-hand  writer^s  reports  of 
the  proceedings  at  the  Central  Criminal  Court,  Reg.  v. 
Rook  (c).  That  was  an  indictment  for  murder :  the  cause 
of  death  was  proved  to  be  inflammation  of  the  lungs,  and 
Piatt,  B.,  decided  that  the  jury  could  not  convict  of  an 
assault  unless  it  was  connected  with  the  death ;  but  he  was 
of  opinion  the  assault  was  included  in  the  charge,  and  the 
person  was  convicted  of  an  assault.  These  were  all  the 
authorities.  It  had  been  said,  Of  what  assault  could  they 
have  been  convicted !  The  jury  had  them  in  charge  for  all 
the  assaults.  They  were  in  peril  in  respect  of  them  all. 
The  legislature  did  not  impose  this  difficulty  upon  the  jury, 
for  the  statute  is,  ^^may  be  found  guilty  of  assault,"  not, 
of  an  assault.  It  includes  therefore  several  assaults.  If 
they  had  been  convicted  of  all  the  assaults,  the  Court 
might  have  passed  sentence  upon  each  of  them  :  if  they 
did  not,  it  must  be  concluded  that  one  sentence  was 
intended  to  embrace  the  punishment  for  the  whole. 
Here  the  parties  stood  in  peril  of  being  found  guilty  of 
assault ;  the  assault  need  not  to  be  in  prosecution  of  the 
felony  charged ;  it  is  sufficient  that  it  forms  part  of  the 
transaction  charged  as  a  felony.  Suppose  it  had  been 
stated  that  the  death  had  been  occasioned  by  one  assault 

(a)  2  Car.  &  K.  594;  marginal  note — "A.,  B.  and  C.  were  indicted  for 
having  robbed  and  beaten  D.  A.  knocked  D.  down,  and  it  waa  imputed  that 
B.  and  C.  stole  his  property  from  his  pockets  ;  Heldf  that  if  B.  and  C.  stole 
the  property  and  A.  did  not  participate  in  the  robbery,  A.  could  not  be  con- 
ricted  of  an  assault,  as  the  assault  committed  by  him  was  an  independent 
assault  unconnected  with  the  robbery ;  but  that  if  the  jury  thought  that  D. 
was  not  robbed  by  any  of  the  prisoners,  but  had  been  assaulted  by  aU  of  them, 
they  might  find  all  guilty  of  the  assault.'*     Per  Cress  well,  J. 

(6)  2  Moo.  &  R.  446. 

(c)  Aug.  23,  1850,  p.  502 ;  since  reported  in  4  Cox,  C.  C.  400. 
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instead  of  divers  assaults,  and  the  medical  evidence  had  put        185 1. 
them  out  of  Court,  could  not  the   prisoners  have  been        rko.  9. 
convicted  on  that  one  assault!    He  therefore  submitted         ^'^* 
that  the  prisoners  were  entitled  to  the  judgment  of  the 
Court,  first,  on  the  ground  of  misdirection,  and  secondly, 
on  the  ground  that  the  prisoners  had  already  been  in  peril, 
and  were  not  liable  to  be  put  in  peril  again. 

Cox  (a)  (for  Sarah  Bird)  contended  that  she  was 
entitled  to  this  plea.  He  did  not  know  whether  it  was 
intended  to  be  said  that  a  prisoner  could  not  plead  an 
acquittal  to  a  felony  on  a  charge  of  misdemeanour.  Before 
the  statute,  the  plea  could  not  have  been  maintained ;  but 
the  statute  had  altered  this  ;  not  by  making  the  mis- 
demeanour a  felony,  but  it  had  empowered  the  jury  to  find 
the  party  upon  an  indictment  for  felony  guilty  of  a  mis- 
demeanour. The  prisoners  were  entitled  to  this  plea,  as  if 
before  the  statute  they  had  been  acquitted  of  the  murder 
or  manslaughter,  and  afterwards  tried  and  acquitted  for  the 
misdemeanour.  The  plea  of  autrefois  acquit  points  out  to 
the  jury  that  the  party  has  been  in  peril  before  from  an 
inquiry  into  the  same  facts,  upon  which  inquiry  he  was 
acquitted.  The  test  whether  such  a  plea  is  a  bar,  as  laid 
down  in  Arch.  C.  P.  (ft)  is,  whether  the  evidence  necessary 
to  support  the  second  indictment  would  have  been  sufficient 
to  procure  a  legal  conviction  upon  the  first.  This  however 
must  be  taken  with  some  qualification.  He  then  referred 
to  Bex  V.  Vandercomb  (c),  Rex  v.  Sheen  (d).  The  ques- 
tion was,  whether  the  prisoners  were  so  put  in  peril  that 
by  any  evidence  which  might  have  been  adduced,  they 
might  have,  been  convicted  upon  the  first  trial.     It  was  a 

(a)  AlderfOOi  B.,  obieired  that  the  parties  having  pleaded  the  same  plea, 
the  Court  could  not  hear  two  counsel  on  the  same  side ;  bnt  Mr.  Cox  observ- 
ing that  certain  points  had  been  reserved  for  him  to  argue,  the  Court  heard 
him. 

(b)  P.88,9thed. '*Antrefoitacquit.''     (c)  2  Leach,716;  2Ea8t,?.C.552. 
{d)  2  Car.  &  P.  634. 
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1851.  question  which  the  jury  alone  oould  decide.  If  a  contrary 
rbo.  9.  opinion  could  have  been  obtained  from  any  other  surgeon, 
the  prisoners  might  have  been  convicted  upon  that  indict* 
ment.  It  does  not  follow  that  the  assaults  did  not  conduce 
ta  the  death  from  the  fact  that  it  eould  not  be  proved  that 
they  did.  The  jury  find  the  parties  not  guilty  of  the  crime 
charged,  and  the  C!ourt  OQght  not  to  sit  in  judgmeot  upon 
the  verdict  of  the  jury,  and  say  that  the  finding  was  by 
reason  of  some  defect  in  the  evidence.  It  is  sufficient  that 
the  parties  are  found  ^^  Not  Guilty.^  In  this  case  there  is 
no  evidence  to  show  that  the  verdict  was  not  the  result  of 
a  total  disbelief  of  the  witnesses  by  the  jury. 

Another  question  was,  whether  the  parties  had  been 
legally  convicted  of  the  assault  upon  this  indictment.  Sup- 
pose the  jury  upon  the  former  trial  to  have  rejected  the 
summing  up  of  the  learned  Judge  and  to  have  found  the 
prisoner  guilty  of  an  assault,  would  not  that  have  been  a 
legal  finding!  It  would  have  been  a  conviction  which 
could  only  have  be^i  got  rid  of  by  the  Queen^s  pardon  (a). 
The  plea  of  autrefois  acquit  extended  to  all  the  Acts  which 
were  or  might  have  been  given  in  support  of  the  charge  (&). 

Rowe  {e)y  with  him  Karslakey  for  the  Crown,  agreed 
that  if  the  prisoners  could  have  been  legally  convicted 
of  these  assaults  upon  the  first  trial  they  could  not  have 
been  put  upon  their  trial  a  second  time:  but,  he  con- 
tended that  they  could  not  legally  have  been  so  convicted, 

(a)  Pollock,  C.  B.,  upon  the  former  hearing  Foggested  that  in  ineh  a  cue 
there  might  be  a  writ  of  error  granted  upon  an  application  to  the  Attorney- 
General,  who  would  ooniefls,  and  so  end  the  matter. 

(b)  Th9  arguinenta  on  behalf  of  the  priBonert  upon  the  first  hearing  were 
the  same  in  substance  as  upon  the  second,  reported  above. 

(c)  The  Solicitor-General  wa9  not  present  at  the  hearing  before  the  fomrteen 
Judges ;  we  have  however  thought  it  advisable  to  give  his  argument  upon  tht 
former  hearing. 

Solicitor' General  {Cockbum)  (on  Friday,  22nd  November,  1850). — ^ThcM 
was,  no  doubt,  a  considerable  conflict  of  opinion  upon  the  ooQstnwtion  of 
this  statute ;  it  was  therefore  necessary  to  advert  to  flrat  principles.    He 


wo«ld  begin  with  the  Iftw  as  kid  down  in  Bex  ▼.  Vamdertomi,  2  Lttch,  C.  C. 
72* ;  2  EMt,  P.  C.  522.  It  i«  there  laid  down  is  the  true  criterion  upon  a 
plea  of  mUr^foit  aeptii  that,  udeea  the  facta  charged  upon  the  second  indiot« 
■ent  wonld  h»f«  warranted  •  eonyiotion  of  the  party  aoooaed  npon  the  firat 
hMJiatimait,  the  acqnittal  upon  the  flrat  indictment  ia  no  bar.  That  was  the 
trne  principle,  and  waa  eonirmed  in  Bmr  ▼.  BireMmumffh,  Rj.  ft  M.  477 ; 
1  Rnaa.  on  Crfanea,  836«  The  qneaCion  waa  whether  theae  priaonera  could 
have  bean  convicted  upon  the  evidence,  of  the  crime  charged  npon  the  firit 
indictment.  There  conld  not  be  the  slighteat  donbt  that  they  could  not  have 
been.  He  wafjtkt  fentnre  to  aasert  that  as  a  propoaition  whidi  no  peraon 
conld  diapnte.  To  eonTict  either  prisoner  waa  inpoasiUe.  Although  there 
WW  evidence  to  ahow  that  the  priaonera  had  inflicted  the  beatingB  which  the 
aifLOu  disconnected  with  the  canae  of  death,  there  waa  no  evidenoe  to  show 
who  committed  the  laat  and  serioua  offence,  the  blow  npon  the  head ;  there 
waa  no  evidence  to  show  how  or  by  whom  that  blow  had  been  inflicted.  The 
aaore  important  question,  however,  waa  whether  the  partiea  under  the  ciroum- 
atanoea  eonld,  upon  the  first  indictment,  have  been  convicted  of  an  aaaanlt. 
That  propoaition  waa  met  by  lUff,  v.  Grmnp^on,  Car.  &  M.  597  9  and  he  had 
to  contend  that  the  learned  Judge  in  that  caae  waa  perfectly  right  in  principle, 
and  waa  aupported  by  other  anthoritiea.  If  upon  the  first  trial  the  question 
of  aaaanlt  had  been  left  to  tiie  jury  it  would  have  been  but  fair  to  the  pri- 
aonera that  this  point  should  have  been  reserved.  The  attention  of  the  Court 
had  been  called  to  a  great  variety  of  anthoritiea ;  he  would  not  go  at  great 
length  into  thoae  cases,  but  would  apply  himself  to  the  principle  of  them. 
The  whole  ^{ueation  turned  npon  the  statute  7  WilL  IV.  &  1  Viet.  c.  85, 
a.  11.  Beiire  the  statute  it  frequently  oconrred  that  persons  charged  with  a 
fslonyr  and  who  were  prowd  to  have  been  guilty  of  serious  aasauUa,  were  ac- 
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and  therefore  they  had  not  before  been  in  peril.  He  did  1851. 
not  mean  to  contend  that  parties  acquitted  of  a  felony  RBoTeT 
eould  not  plead  autrefoii  acfuii  on  a  charge  of  misde- 
meanour. The  first  question  was,  what  was  the  construction 
to  be  put  npon  the  Act  of  Parliament.  Upon  the  facts  all 
were  agreed.  The  statement  made  by  the  opening  Counsel 
cannot  be  the  test,  for  in  some  cases  there  is  no  opening  by 
ocnmsdl*  What  was  material,  was  to  ascertain  of  what  the 
parties  had  been  previously  acquitted.  [Lord  Campbell^ 
C.  J. — ^They  were  acquitted  of  all  that  they  might  have  been 
convicted  ot^  and  therefore  the  question  resolves  itself  into, 
what  might  they  have  been  convicted  off]  He  referred  to 
the  statute ;  what  was  the  meaning  of  Uie  words  *^  the 
crime  charged  T     It  was  said  that  it  must  mean  the  crime 
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1851.  charged  upon  the  face  of  the  indictment.  He  thought  that 
rkg.  9.  was  not  the  criterion,  as  much  latitude  was  frequently 
Bird.  taken  in  drawing  indictments.  It  appeared  that  those  who 
framed  the  statute  contemplated  a  series  of  charges  which 
in  themselves  necessarily  involved  an  assault.  A  question 
might  arise  whether  the  judge  should  consider  it  his  duty 
in  all  cases  to  direct  the  jury  as  to  the  question  of  assault. 
In  JReff.  V.  Birch  (a),  it  might  be  that  the  assault  was 
set  out  upon  the  face  of  the  indictment.  It  was,  however, 
clear,  that  in  a  case  of  rape  the  party  might  be  convicted 
of  an  assault,  although  an  assault  be  not  charged.  [Lord 
Campbell^  C.  J. — A  roan  cannot  commit  a  rape  without  an 
assault.]     In  Reg.  v.  Dilworth  (6),  which  was  a  case  of  poi- 

(a)  1  Den.  C.  C.  185.  {b)  2  Moo.  &  R.  531. 

quitted  altogether,  the  conseqnenoe  being  a  total  failure  of  jnstioe.  The 
object  of  the  ttatate  was  that  where  persons  charged  with  a  felony  should 
be  acquitted  by  reason  of  insufficient  CTidence  to  proye  the  intent,  they 
might  be  conyicted  of  the  assault  only.  Some  of  the  cases  hate  gone  ts 
this  extent — that  where  a  felony  has  been  charged  and  a  misdemeanour 
proved,  although  the  acts  were  altogether  unconnected  with  the  offenee 
charged,  the  party  might  be  convicted  of  the  misdemeanour.  The  case 
of  Reg,  y.  Poo/,  9  C.  &  P.  728,  which  was  much  relied  on,  is  not  bone 
out  by  the  subsequent  cases,  but  is  in  fact  overruled  by  them.  In  order 
that  a  conviction  for  an  assault  should  take  place  under  the  statute,  tke 
assault  must  be  connected  with  the  felony  charged.  With  one  or  two  excep- 
tions the  Court  would  find  that  in  every  case  the  assaults  upon  whidi  the 
parties  were  convicted  under  the  statute  were  connected  with  the  fekmy 
charged  ;  and  those  one  or  two  cases  he  would  call  upon  the  Court  to  reviev. 
With  respect  to  Reg,  v.  EllU,  8  C.  &  P.  654,  cited  in  1  Russ.  on  Crimes,  780^ 
there  it  could  not  be  said  that  the  party  committed  the  robbery,  but  he  was 
seen  to  take  a  part  in  inflicting  an  assault,  and  if  a  robbery  was  committed 
the  assault  was  a  part  and  parcel  of  the  same  transaction.  But  it  would  be 
found  that  the  doctrine  upon  which  that  case  proceeded  was  not  upheld. 
The  next  case  was  Reg,  v.  Gould,  9  C.  &  P.  364.  The  observations  relied 
upon  in  that  case  were  very  much  like  an  obiter  dictum  and  were  not  to  be 
taken  as  a  direct  authority  in  fisvour  of  the  prisoners ;  but  there  it  would  bsve 
been  the  same  identical  acts  constituting  the  felonies  in  the  one  case  and  in 
the  other.  That  case  is  in  direct  opposition  to  the  deliberate  opinion  of  all 
the  Judges  in  Rex  v.  Vandereomb,  2  Leach,  C.C.  716;  2  East,  P.O.  552.  A 
person  is  not  to  be  convicted  of  the  minor  offence  under  the  i«tatute,  and  so 
to  escape  being  subsequently  indicted  and  convicted  for  an  offence  of  a  higher 
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soning,  a  question  arose  whether  it  was  within  the  statute,  1851. 
and  it  was  held  that  the  prisoner  could  not  be  convicted  of  RboTo! 
an  assault.  In  Rex  v.  Watkins  (a),  the  prisoner  was  in- 
dicted for  burglary,  with  intent  to  conunit  a  rape  upon  A., 
and  with  beating  A.  The  prisoner  was  convicted  of  an 
assault,  and  the  Judges  held  the  conviction  wrong.  [Alder- 
son,  B. — If  a  party  is  charged  with  an  act  of  omission,  and 
it  18  laid  as  an  assault,  could  he  be  convicted  of  striking  ? 
Maule,  J. — Here  it  is  necessary  to  say  that  he  made  an  as- 
sault, because  a  blow  involves  an  assault.]  He  appre* 
hended  it  was  immaterial  whether  the  word  assault  was 

(a)  2  Moo.  C.  C.  217.  '*  The  asMolt  in  this  case  is  not  inclnded  in  the 
crime  charged  of  burglary,  with  intent  to  commit  a  rape.  The  assault  of 
beating  and  wounding  is  only  additional." 

natare.  A  person  is  charged  with  murder,  and  the  eridence'to  support  that 
charge  failsy  but  it  is  proved  that  he  committed  a  burglary  with  violence :  is 
Im  to  be  convicted  of  a  common  assault,  so  that  he  cannot  subsequently  be 
convicted  of  the  burglary  with  violence  ?  Rex  v.  Arehert  2  Moo.  C.  C.  283, 
did  not  appear  to  him  to  touch  this  case.  In  Beg,  v.  Ouiieridget  9  C.  &  P. 
471,  the  learned  Judge  laid  it  down  distinctly  that  unless  the  assault  is  con- 
nected with  the  diargn  the  party  cannot  be  convicted.  In  Reg,  v.  8i.  George, 
9  C  &  P.  483,  the  main  charge  was  an  attempt  to  fire  a  pistol,  and  the  ques- 
tion arose  whether  the  prisoner  could  be  convicted  of  an  assault  committed 
before  drawing  the  pistol ;  and  there  it  was  held  that  the  prisoner  could  only 
be  found  guilty  under  the  statute  of  an  assault  which  was  involved  in  and 
connected  with  the  presentation  of  the  pistol.  The  next  case  (Reg,  v.  Phelpe, 
2  Moo.  C.  C.  240)  was  a  more  important  one,  as  having  been  decided  by  the 
fifteen  Judges.  It  is  there  said  the  Judges  were  unanimous.  The  prisoner 
waa  indicted,  with  others,  for  murder :  the  prisoner  struck  the  deceased  and 
went  away;  the  deceased  was  then  assaulted  by  others,  and  it  was  held  that 
Plielps  could  not  be  convicted  of  an  assault.  That  case  was  stronger  than  the 
present,  as  the  assaults  there  were  one  continuous  transaction,  whereas  the 
blows  inflicted  by  the  prisoners  in  this  case  were  ioflicted  months  before. 
That  case  was  a  direct  authority  in  his  favour,  and  being  a  decision  of  aU 
the  Judges  must  be  considered  as  overruling  all  the  other  cases  stated.  He 
then  came  to  Beg,  v.  Cntmpionf  C.  &  M.  597,  a  case  immediately  in  point. 
There  Patteson,  J.,  said,  '*  It  must  be  an  assault  which  is  the  subject-matter 
of  the  charge  and  embodied  in  the  charge,  and  which  would  itself  be  the 
felony  but  for  some  other  cause.  If  it  were  otherwise  it  would  be  easy  in  a 
case  of  manslaughter  to  convict  a  person  of  an  assault  which  had  reaUy 
nothing  to  do  with  the  case,  by  merely  stating  it  in  the  indictment  as  a  part 
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1851.  inserted  in  the  indictment.  Whether  the  crime  charged 
rbo.  v.  includes  sa  assault  does  not  depend  upon  the  words  of  the 
^'^'  indictment,  and  if  an  assault  is  proved,  then  it  becomes 
necessary  to  see  whether  that  assault  was  an  essential  part 
of  Uie  evidence  in  support  of  the  crime  charged.  The  broad 
distinction,  runnmg  through  all  the  cases  which  had  been 
brought  before  the  Ck)urt,  had  not  been  adverted  to ;  and 
much  of  the  fkllacy  of  the  argument  on  behalf  of  the  pri- 
soners had  arisen  from  not  regarding  that  distinction* 
What  was  to  be  ccmsidered  was,  whether  an  unoonneoted 
charge  could  be  made  the  subject  of  a  finding  of  an  assault 
[liord  Campbell,  C.  J. — What  is  the  definition  of  an  un- 
connected charge  f]     He  would  refer  to  the  definition  of 


of  the  cause  of  the  death.  I  think  that  no  aisanlt  is  indnded  in  a  charge  of 
manslanghter  which  does  not  oondooe  to  the  death  of  the  deccaied,  althovgh 
the  death  itself  he  not  manslaughter."  One  would  hate  supposed  that  Rif. 
T.  Phelpi  and  R§^.  ▼.  Cfrmmpicn  might  be  regarded  as  settling  the  qaastioBf 
hat  he  was  bound  to  admit  that  subsequent  cases  seemed  to  go  the  oflwrwiij. 
JUff.  V.  Bodm,  1 C.  &  K.  396,  is  scarcely  a  case  to  be  referred  to  ae  an  antho- 
rtty  for  the  prisonersi  because  had  it  been  a  case  in  which  the  prisoner  would 
have  undergone  a  lengthened  imprisonment  the  point  of  law  would  in  aU  pro- 
bability have  been  resenred  :  it  was  not  reserved ;  not,  perhaps,  because  hit 
Lordship  was  altogether  satisfied  that  the  party  might  be  oonncted  of  n 
assault  under  the  indictment,  but  because  his  punishment  would  be  of  w 
short  a  duration  as  to  render  it  unnecessary  to  take  the  opinion  of  the  Judgei. 
Is  it  to  be  said  that  a  man  is  to  be  acquitted  upon  a  aubsequenl  ehaigs 
because  certain  evidence  neoessary  to  be  produced  in  support  of  that  chaige 
was  given  in  support  of  a  former  charge  in  order  to  show  the  animus  hf 
which  the  party  was  actuated  ?  ^Pollock,  C.  B. — ^There  mult  be  aonie  mis- 
take in  that  case.  It  cannot  be  supposed  that  the  learned  Judge  intended  Is 
say  that  the  two  modes  pointed  out  exhausted  every  possible  mode  of  eoa* 
struing  the  statute.]  But  that  ease  is  distinguishable,  inasmuch  aa  there  ths 
assault  was  connected  with  the  robbery,  but  the  robbery  was  no4  proved. 
Reg,  V.  Liwiit  2  C.  &  K.  419,  must  be  taken  with  some  qualification  ;  itii 
not  because  the  felony  is  connected  with  an  assault  that  you  may  oouviet  of 
any  assault  whatever.  Then  came  R§g,  v.  Birch,  1  Den.  Cm  C.  185,  upon 
which  his  learned  firiend  relied  as  being  predtely  in  point.  That  case  wtf 
more  fdUy  reported  in  2  Car.  &.  K.  193.  The  main  point  there  taken  ioto 
consideration  was  the  intent  to  rob.  It  was  considered  as  one  and  the  same 
transaction^  but  the  doubt  was  whether  the  party  had  assaulted  with  intent 
to  rob,  and  the  jury  negatived  the  intent  to  rob  and  convicted  the  prtBonert 
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nar(b)^  was  alto  an  illustration  of  what  is  or  is  not  connected       Rso.  v. 

with  the  crime  charged.     [McmUf  J.-^All  that  is  there 

said  iSi  that  it  was  a  case  of  manslaughter*     It  might  have 

been  a  rash  administration  of  medicine,  and  not  have  been 

the  result  of  any  assault  at  all.     PoUockj  C.  B. — I  am  far 

firom  satisfied  that  the  opinion  there  attributed  to  me  is 

correctly  stated.]     If  the  Judge  upon  the  former  trial  was 

right  in  law  in  withdrawing  the  question  of  assault  from 

tiie  consideration  of  the  jury,  the  prisoners  have  not  been 

in  peril  for  these  assaults.     Without  going  through  the 

whole  of  the  cases,  he  would  observe,  that  from  the  first  to 

(a)  Car.  &  M.  597.  {b)  2  Car.  &  K.  518. 

of  a  eommon  assaQlt.  The  way  the  diffionltjr  arose  was  thia: — in  Mr. 
Qrieree'a  note,  2  Rasa,  on  Crimee,  782,  ft  it  contended  that  the  statute  waa 
intended  to  apply  only  in  cases  where  the  party  being  indicted  for  a  felony 
consisting  of  the  assault,  the  intent,  and  the  result,  and  proof  of  tlie  result 
SdliBg  tiie  party  might  be  found  guilty  of  an  assault  induding  the  intent  i 
but,  if  tlie  intent  was  not  made  out,  the  assault  in  no  way  tended  to  pro? e  the 
felony,  and  the  party  could  not  therefore  be  oonricted  of  an  assault.  In  il«f . 
▼.  Btrekf  m  reported  in  1  Den«  C.  C.  185,  this  note  came  under  tlie  con* 
sideratioa  of  the  Judges.  That  is  not  a  recorded  judgment,  except  so  fer  as 
it  mya  thai  the  Judges  were  of  opinion  that  the  coUTietion  waa  right.  Here 
H  is  to  be  obisired  that  it  was  one  single  transaction,  faiUng  in  proof  of  part 
—the  robbery  for  which  the  parties  were  tried — ^but  the  assault  was  proTed  aa 
part  of  the  transaction ;  but  neither  in  that  nor  in  any  other  case  is  it  laid 
down  otiierwise  than  that  it  must  be  part  of  the  same  transaction.  In  MU^, 
▼.  Gr§mwoodf  2  Car.  &  K.  359,  it  is  laid  down  that  the  assault  most  be  com* 
■dtted  in  the  course  of  the  proceeding,  which,  if  completed,  would  haTC  con* 
atltttted  the  felony  durged.  This  case  was  at  Tarianoe  with  Reg.  ▼.  Birch* 
He  tiien  cited  Bep»  t.  (yCoimor,  2  Car.  &  K.  518,  in  support  of  the  prose* 
cation,  in  Reg,  v.  Bamett,  2  Csr.  8c  K.  594,  Creiswell,  J.,  said,  that  the 
j  vy  ought  not  to  conrict  of  an  assault  where  it  was  unconnected  with  the 
robbery.  In  aU  the  cases  cited,  with  the  exception  of  Reg.  ▼.  Pool,  9  C.  &  P. 
72S,  there  is  not  one  in  which  the  party  has  been  conyicted  of  an  assault 
unconnected  with  the  principal  oflbnee  charged.  There  were,  however,  a 
few  other  eases  to  which  he  would  now  refer.  In  Reg,  ▼.  King,  2  Cox,  C.  C. 
95,  the  Judgasent  of  Lord  Denman,  C.  J.,  waa  at  tarianoe  with  that  of  the 
•ther  Judges  in  the  cases  dted.  It  was,  howerer,  an  authority  in  fevour  of 
tlie  prisoners.  Tlie  statute  ia  capable  of  this  construction,  that  yon  may  con* 
fict  of  aa  asssuH  wiiere  by  erideiioe  the  assault  is  established  as  being  con- 
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1851.  the  last  the  distinction  was  broad  and  clear,  that  where  the 
rbg.  p.  assault  was  unconnected  with  the  crime  charged — ^uncon- 
nected by  reason  of  the  evidence — the  prisoner  could  not 
be  convicted  of  an  assault  under  the  statute.  In  Reg.  v. 
JEllis  (a),  the  one  assault  of  which  the  party  was  convicted 
was  connected  with  the  robbery.  The  same  distinction  ex- 
ists in  Reg.  v.  Qutteridge  (6),  Rex  v.  8t,  Oeorge  (c),  Reg. 
V.  McPhane  (rf),  Reg.  v.  Phelps  (c),  Reg.  v.  Archer  (/), 
Reg.  V.  Bodtn{g)y  Reg.  v.  Birch  {h).     [Lord  Campbell^ 

(a)  8  Car.  &  P.  654.  (6)  9  Car.  &  P.  471. 

(c)  9  Car.  &  P.  483.  (d)  Car.  &  M.  212. 

(0  2  Moo.  C.  C.  240.  (/)  2  Moo.  C.  C.  283. 

(g)  1  Car.  &  K.  395.         (A)  1  Den.  C.  C.  185  ;  2  Car.  &  K.  193,  S.  C, 


nected  with  the  felony  charged.  iWilliatfu,  J. — In  Reg.  t.  Auty,  2  Cox, 
C.  C.  282,  he  had  concurred  with  Piatt,  B.,  in  this  distinction,  that  where  the 
prosecution  is  for  a  felony  attended  with  violence,  and  the  evidence  for  the 
Crown  shows  that  there  was  such  a  transaction,  and  the  prisoner  it  not  con- 
victed of  the  felony  (although  he  may  have  committed  an  assault),  he  mmt 
he  acquitted  altogether,  because  the  assault  was  no  part  of  the  imputed  trans- 
action ;  but,  if  the  evidence  for  the  Crown  shows  that  there  was  an  assault  in 
which  the  prisoner  was  implicated,  and  nothing  more,  then  he  may  be  convicted 
of  the  assault,  for  then  the  transaction  charged  in  the  indictment  is  proved  and 
the  party  may  be  convicted  of  it.]  There  is  this  distinction :  in  that  case  the 
death  appears  not  to  have  proceeded  from  violence ;  in  the  present  case  it 
was  the  result  of  violence  committed  by  somebody  but  not  proved  to  be  the 
violence  of  the  prisoners.  If  the  murder  had  been  proved  to  have  been  com- 
mitted by  another  person  not  indicted,  could  the  prisoners  have  been  found 
guilty  of  an  assault  which  in  no  way  conduced  to  the  death  ?  Further,  in 
that  case  it  was  a  single  assault.  As  to  Reg.  v.  Rook  be  must  confess  be 
could  not  understand  upon  what  principle  that  case  was  decided.  It  wss 
necessary  to  lay  down  the  proposition  with  some  limitation.  What  was  that 
limitation  to  be?  The  statute  authorizes  the  finding  guilty  of  an  assault; 
that  is,  the  party  may  be  convicted  of  any  assault  where  that  assault  is  con- 
nected with  the  principal  felony  charged,  and  where  a  failure  of  justice  would 
take  place  by  the  escape  of  the  party  altogether.  Is  this  a  case  in  which  the 
party  might  have  been  convicted  of  the  felony  ?  It  is  true  the  assault  proved 
did  not  conduce  to  the  death ;  the  evidence  proved  the  assaults  unconnected 
with  the  death.  That  was  the  prisoner's  defence,  and  upon  that  ground  they 
were  acquitted.  Upon  the  second  trial  they  plead  autrrfoie  acqmit.  Either 
party  may  offer  evidence.  The  evidence  before  the  jury  was  that  the  surgeon 
proved  that  the  death  had  not  proceeded  from  the  blows  proved  to  have  been 
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C.J. — Where  there  is  but  one  act  charged  and  one  act        1851. 
proved  there  must  be  identity.]     Yes,  that  was  his  whole        Rbo.  v. 
case.     Here  several  acts  were  proved  to  be  unconnected. 
In  no  case,  except  where  the  act  was  identically  the  same, 
would  the  jury  have  a  right  to  entertain  the  question  of  a 
common  assault.     What  is  ^^  the  crime  charged^  might 
depend  partly  on  the  form  of  the  indictment,  partly  on  the 
evidence,  and  on  other  incidents  :  to  attempt  to  lay  down 
any  fixed  rule  to  determine  ^Hhe  crime  charged^  would  be 
extremely  dangerous,  and  sufier  great  abuses  to  creep  into 
the  administration  of  criminal  justice.      It  would  be  far 
better  to  adhere  to  the  doctrine  laid   down   in  Reg.  v. 
Grutteridge  and  Rex  v.  St.  Oeorge, 
The  next  question  was,  whether  a  general  acquittal  could  be 


inflicted  by  the  prisoaen,  bat  was  the  result  of  a  blow  whicb*  neither  of  the 
prisoners  had  inflicted.  The  onus  was  upon  the  prisoners ;  but  to  remote  all 
doubt  the  Counsel  for  the  prosecution  called  the  surgeon,  who  proved  the  acts 
of  the  prisoners  and  the  act  which  occasioned  the  death  to  have  been  uncon* 
nected.  The  case  of  JReff,  ▼.  SkeeUf  2  C.  &  P.  634,  does  not  apply.  The 
Court  would  not  import  anything  into  this  case.  As  the  case  stood  it  was 
dear  the  prisoners  could  not  haf  e  been  convicted  upon  the  first  indictment 
of  the  diarge  contained  in  the  second  indictment ;  and  unless  they  could  have 
been  they  could  not  say  that  they  had  been  previously  acquitted.  Was  this 
a  ease  to  which  the  plea  of  autrrfoU  acquit  applied  at  all  ?  The  indictment 
charged  a  variety  of  assaults,  and  the  Act  applies  to  cases  where  '*  the  crime 
charged  shaU  indude  an  assault."  Was  it  obligatory  upon  the  jury  to  con- 
vict upon  the  first  indictment  of  one  assault  ?  Suppose  the  party  might  have 
been  so  convicted,  and  it  is  shown  that  there  is  another  assault  contained  in 
the  indictment,  is  it  compulsory  upon  the  jury  to  convict  of  that  assault  also  ? 
if  not,  would  the  conviction  upon  the  one  assault  be  a  good  answer  to  a  second 
indictment  for  the  assault  upon  which  the  jury  had  given  no  verdict  ?  Was 
it  imperative  upon  the  Judge  in  every  such  case  to  say  to  the  jury,  "  If  you 
are  not  satisfied  that  the  offence  charged  is  made  out  you  may  find  the  pri- 
soner guilty  of  an  assault."  If  that  were  so  it  would  lead  the  jury  in  many 
cases  to  screen  the  party  from  the  legal  consequences  of  his  acts.  [  Williami^ 
J. — According  to  the  common  prindple  of  law  a  man  is  put  in  jeopardy  for 
whatever  is  charged  in  the  indictment.]  But  he  is  not  charged  with  the 
assault :  the  statnte  merely  says  it  shall  be  lawful  for  the  jury  to  convict  him. 
Could  the  jury  have  found  the  parties  guilty  of  all  the  assaults  respectively 
chmrged  in  the  indictment  (t.  e.  the  charge  of  felony  failing)  ?     It  is  said  that 
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185 1 .  pleaded  under  this  statute.  Suppose  tlie  Judge  not  to  put  the 
Rko.  9,  question  of  assault  to  the  jury.  [Jervis^  C.  J.-^The  prisoner 
^^^'  is  still  in  jeopardy  before  the  question  is  put.]  If  the  Judge 
is  not  bound  to  put  the  question  the  pirty  is  never  in  peril. 
[Lord  Campbell^  C.J. — Suppose  there  is  a  count  in  the  in- 
dictment OTeriooked  by  the  Judge,  is  not  the  party  in  peril 
nevertheless  !J  He  referred  to  a  note  to  Rig.  v.  Ctyuan  (a), 
where  Pollock,  C.B.,  had  directed  an  acquittal  upon  the 
felony,  and  as  to  the  assault  said,  ^'  It  had  better  be  in- 

(a)  2  Car.  &  K.  781. 


they  migbt,  because  each  aasanlt  is  alleged  in  a  separate  ooont ;  bat  then  ths 
difficulty  would  be  that  the  prosecutor  might  be  called  upon  to  elect,  the  aeti 
appearing  to  be  separate  and  distinct :  a  series  of  acts  were  here  introduoed 
because  they  were  supposed  to  lead  up  to  the  crowning  transaction.  Suppose 
then  the  jury  to  have  convicted  of  one  assault,  the  parties  would  have  gone 
scot-free  as  to  all  the  reU:  this  the  statute  never  could  have  intended.  If 
the  prisoners  had  been  convicted  of  a  common  assault,  they  could  not  aftv- 
wards  have  been  indicted  for  an  assault  to  do  grievous  bodily  harm.  It  is  s 
strange  anomaly  if  upon  so  grave  a  charge  the  jury  are  to  be  oompeUed  to 
find  the  prisoners  guilty  of  a  common  assault  only.  It  occurred  to  him  thst 
it  was  not  imperative  upon  the  Judge  under  the  statute  to  charge  the  jury  to 
find  a  common  assault,  but  that  the  Judge  might  do  so  if  he  thought  fit.  A 
case  might  happen  of  a  man  inflicting  a  grievous  wound  upon  another  who 
dies  from  natural  causes :  the  man  is  indicted  for  murder ;  is  he  to  escspc 
altogether  because  by  a  mistake  he  was  tried  for  murder  ?  It  is  not  beesuM 
the  effect  of  the  acts  has  been  brought  under  the  consideration  of  the  jury 
that  the  party  is  to  be  discharged  as  to  the  assaults. 

With  respect  to  the  misdirection  :  the  pleadings  raised  this  issue,  "  Hate 
the  parties  before  been  acquitted  of  this  charge  ?"  The  question  la  therefos 
whether  these  assaults  were  included  in  the  main  charge  before,  which  cbb 
only  be  determined  by  the  question  whether  they  were  or  were  not  oonneded 
with  the  death.  The  whole  question  was,  assaults  being  proved,  did  those 
assaults  conduce  to  the  death  ?  The  Judge  meant  to  put  it  that  the  partiei 
had  been  upon  their  trial  for  murder :  at  that  trial  they  were  only  liable  to 
be  found  guilty  of  assaults  which  conduced  to  the  death :  were  these  assaolti 
of  that  character  or  not  ?  The  particular  phraseology  may  be  objected  to,  hat 
the  question  in  effect  is  the  same— the  identity  of  the  assaults.  The  priiOBcn 
had  been  tried  for  assaults  which  conduced  to  the  death,  and  no  otfaen; 
these  assaults  were  proved  not  to  have  conduced  to  the  death,  and  theiefcfc 
they  were  unconnected  with  it,  and  the  parties  could  not  have  been  in  peril 
before.    What  was  left  to  the  jury  was  in  substance  correct. 
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of  in  another  tribunal.^    The  only  remaining  point        1851. 
waa  that  of  misdirection.     He  ^>prehended  there  was  no       rIco.  v. 
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if  that  no  fahae  issue  was  forced  upon  the  jury ; 
the  issne  was,  aye  or  no !  were  the  assaults  the  same!  and 
the  observations  of  the  Judge  (mly  assisted  the  jury  in 
arriving  at  a  right  conclusion.  He  tiierefore  submitted 
that  the.  conviction  ought  to  be  affirmed. 
Sbuk  replied. 

Mabtdi y  B. — The  prisoners  were  indicted  at  the  Exeter 
Spring  Assizes,  1850,  for  the  murder  of  Mary  Ann  Parsons. 
The  indictment  contained  six  counts.  The  first  chaiged 
murder  by  striking  with  a  stick ;  the  second,  by  divers 
beatings  between  the  6th  November,  1849,  and  the  1st 
January,  1850 ;  the  third,  by  beating  on  the  5th  November 
and  the  1st  December,  1849,  and  the  Ist  January,  1850, 
and  on  divers  other  days  between  the  5th  November  and 
the  1st  January;  the  fourth,  by  blows  inflicted  with  a 
scourge ;  and  the  fifth  and  sixth  by  casting  her  on  the 
ground. 

At  the  trial  upon  that  indictment,  the  Counsel  for  the  pro- 
secution opened  all  the  above  assaults  as  conducing  to  the 
death,  but  stated  that  if  he  should  fail  in  proving  that  they 
conduced  to  the  death,  they  would  furnish  evidence  of  the 
animus  of  the  prisoners. 

It  was  proved  at  the  trial  that  the  death  (which  took 
place  on  the  4th  January,  1850)  was  caused  exclusively  by 
one  particular  blow  on  the  head,  and  there  being  no  evi* 
denoe  that  this  blow  had  been  struck  by  either  of  the  pri- 
soners, they  were  acquitted. 

At  the  last  Exeter  Summer  Assizes,  the  prisoners  were 
indicted  for  the  nusdemeanour  of  having  assaulted  Mary 
Ann  Parsons.  The  prisoners  pleaded  autrefois  acquit^ 
which  was  traversed,  and  issue  joined  thereon.  The  record 
of  the  former  trial  was  put  in  evidence,  and  it  was  proved 
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1851.  that  evidence  had  been  given  thereat  of  different  assaults 
Rbo.  9.  committed  by  the  prisoners  upon  the  deceased  throughout 
the  months  of  November  and  December,  1849  ;  one  on  the 
5th  November  with  a  stick,  another  at  the  end  of  November 
or  beginning  of  December  also  with  a  stick,  and  another 
with  a  furze  bush  about  the  11th  December;  and  it  was 
not  proved  at  the  second  trial  that  there  were  any  other 
assaults  committed  but  those  which  were  given  in  evidence 
at  the  first  trial. 

The  learned  Judge  directed  the  jury  that  if  there  were 
several  distinct  and  independent  assaults,  some  or  one  of 
which  did  not  in  any  way  conduce  to  the  death  of  the 
deceased,  it  would  be  their  duty  to  find  a  verdict  for  the 
Crown.  Upon  this  direction  the  jury  found  a  verdict  for 
the  Crown.  And  the  learned  Judge  stated  a  case  contain- 
ing the  foregoing  statement  for  the  opinion  of  this  Court. 

The  substantial  question  now  to  be  decided  is,  whether 
upon  the  trial  for  the  murder,  the  prisoners  could  lawfully 
have  been  convicted  of  these  assaults  under  the  11th  sect, 
of  the  statute  7  Will.  IV.  &  1  Vict.  c.  85,  for  it  was  con- 
ceded by  the  Counsel  for  the  Crown  that  if  they  could  have 
been  so  lawfully  convicted,  they  cannot  be  tried  a  second 
time  for  the  same  assaults,  the  principle  of  law  being,  that 
a  person  cannot  be  more  than  once  put  in  a  peril  of  the 
same  character  for  the  same  act  or  acts. 

I  am  of  opinion  that  they  could  have  been  so  lawfully 
convicted.  The  section  enacts  'Hhat  on  the  trial  of  any 
person  for  any  felony  whatever,  where  the  crime  charged 
shall  include  an  assault  against  the  person,  it  shall  be  lawful 
for  the  jury  to  acquit  of  the  felony  and  to  find  a  verdict  of 
guilty  of  assault  against  the  person  indicted,  if  the  evidence 
shall  warrant  such  finding.^^  I  think  the  true  rule  for  the 
construction  of  a  statute  is  that  laid  down  by  Burton,  J., 
in  Warburton  v.  Loveland[a)^  and  stated  by  Parke,  B.(6), 

(a)  1  Hadson  &  Brooks,  Irish  Rep.  648.  {b)  2  M.  &  W.  193. 
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viz. : — That  courts  ought  to  adhere  to  the  ordinary  mean-  1851. 
ing  of  the  words  used,  and  to  the  granunatical  construction,  rko.  v. 
unless  that  is  at  variance  with  the  intention  of  the  legis- 
lature,  to  be  collected  from  the  statute  itself,  or  leads  to 
any  manifest  absurdity  or  repugnance,  in  which  case  the 
language  may  be  varied  or  modified  so  as  to  avoid  such  m- 
convenience,  and  no  further. 

Now  to  apply  this  rule  to  the  present  case.  The  first 
trial  of  the  prisoners  was  for  a  felony.  The  crime  charged, 
viz.,  murder  by  violence,  included,  in  all  the  several  counts 
of  the  indictment,  assaults  against  the  person.  The  evi- 
dence of  the  assaults  was  lawfully  given  and  received  in  proof 
of  the  alleged  murderous  death.  The  jury  acquitted  of  the 
felony,  and  the  evidence,  in  point  of  fact,  clearly  warranted 
the  finding  the  prisoners  guilty  of  assault,  and  so  also  in 
law,  inasmuch  as  there  was  no  lawful  excuse  or  justification 
of  them.  The  case,  therefore,  seems  to  me  to  fall  within 
the  very  words  of  the  statute. 

Then,  is  this  construction  at  variance  with  or  repugnant 
to  the  intention  of  the  legislature,  to  be  collected  from  the 
statute,  or  does  it  lead  to  any  manifest  absurdity!  It 
seems  to  me  that  it  is  in  conformity  with  the  intention  of 
the  legislature,  so  far  as  I  can  collect  it ;  and  I  am  not 
aware  that  any  one  has  contended  that  it  is  absurd. 

The  statute  was  to  amend  the  laws  relating  to  offences 
against  the  person.  At  common  law  a  misdemeanour  could 
not  be  joined  in  the  same  indictment  with  a  felony,  and  the 
consequence  was  that  in  all  cases  of  alleged  felonious 
offences  against  the  person,  if  the  prisoner  was  acquitted  of 
the  felony  he  was  free  altogether  upon  that  indictment, 
and  a  fresh  indictment  was  necessary  in  order  to  bring  the 
offender  to  justice.  The  object  of  the  enactment  was  to 
prevent  this  necessity,  and  make  provision  for  the  convic- 
tion and  punishment  of  the  offender  on  the  then  present 
trial.     And  it  seems  to  me  that  the  object  and  spirit  of  the 
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1851.  enactment  ie  to  enable  the  guilty  persony  although  he  be 
Rbo.  v.  acquitted  of  the  felony  to  be  at  once  convicted  and  punished 
for  the  assault,  if  he  be  charged  with  it  in  the  indictment. 
If  the  construction  contended  for  by  the  Counsel  for  the 
Grown  be  the  correct  one,  that  the  assault  must  conduce  to 
the  death,  the  consequence  seems  to  me  inevitable  that  in 
all  cases  of  alleged  murder  or  manslaughter  there  cannot 
be  a  conviction  for  an  assault  at  all  under  the  statute,  for 
if  the  assauH  conduces  to  the  death,  the  party  whose  assault 
is  so  conducive  must  either  be  guilty  of  murder  or  man- 
slaughter, or  his  assault  must  be  a  lawful  and  justifiable 
act. 

It  would  be  absurd  to  contend  that  a  lawful  and  jus- 
tifiable act  would  be  an  assault  within  the  meaning  of  the 
section,  and  therefore  it  seems  to  me  the  argument  for 
the  Grown  must  go  the  length  of  contending  that  the  sta- 
tute does  not  apply  to  cases  of  murder  or  manslaughter  at 
all.  I  do  not  think  it  necessary  to  go  into  cases  of  other 
felonies,  although  I  believe  the  same  consequence  will  le- 
gitimately follow  from  the  same  line  of  reasoning,  and  the 
statute  would  (if  it  be  correct)  be  wholly  inoperative. 

But  I  do  not  think  this  is  the  correct  construction  of 
the  statute,  and  in  my  opinion  the  true  criterion  is,  1st,  Is 
the  assault,  in  point  of  fact,  charged  upon  the  face  of 
the  indictment ;  and,  2ndly,  Is  it  part  of  the  act  or  trans- 
action which  the  prosecutor  gives  evidence  of,  as  conducing 
to  the  felony.  If  it  falls  within  these  two  categories,  in 
my  opinion,  the  prisoners  may  be  lawfully  convicted  of  it 
by  virtue  of  the  statute.  The  third  count  of  this  indict^ 
ment  charges  beatings  on  the  5th  November,  and  Ist  De- 
cember, 1849,  and  the  1st  January,  1850,  and  on  divers 
other  days  between  the  5th  November  and  the  1st  Janoaiy. 
Suppose  there  had  been  no  evidence  in  respect  of  the 
particular  blow  which  is  said  to  have  caused  the  death,  and 
the  jury  had  not  been  satisfied  that  the  beatings  (which  it 
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seems  to  me  are  speeifieally  stated  in  the  count)»had  caused        1851. 

the  death,  but  that  the  case  had  been  left  to  them  by  the       Rbo.  v. 

Judge,  as  a  fair  case  for  the  exercise  of  their  judgment.    If 

these  beatings  eonduced  to  the  death,  the  prisoners  were 

guilty  either  of  murder  or  of  manslaughter.     But  if  they 

did  not  conduce  to  the  death,  according  to  the  Mrgument 

for  the  Crown,  the  jury  ought  to  have  been  told  that  they 

could  not  find  the  prisoners  guilty  of  the  assault.    It  seems 

to  me  that  the  statute  was  intended  to  meet  this  very  case^ 

and  if  so,  I  think  the  evidence  in  respect  of  the  particular 

blow  that  caused  the  death  cannot  alter  it. 

Again,  suppose  the  evidence  in  respect  of  the  particular 
blow  had  been  given  by  a  witness  called  on  behalf  of  the 
prisoners,  it  would  have  been  a  question  of  fact  for  the  jury 
whether  the  violence  by  the  beatings,  or  by  that  blow, 
caused  the  death.  This  seems  to  me  to  be  directly  within 
the  statute,  and  it  cannot,  in  my  judgment,  make  any 
difference  whether  the  evidence  was  given  at  the  trial  by  a 
witness  called  on  behalf  of  the  Crown  or  of  the  prisoners. 

On  the  argument,  a  great  number  of  cases  were  cited  ;  but 
there  are  only  three  to  which  I  think  it  necessary  to  refer, 
viz.,  i2.  V.  Phelps  (a),  R.  v.  Crumpion  (&),  which  were 
principaiiy  relied  on  by  the  Counsel  for  the  Crown,  and  i2. 
y.  jBtrcA(c),  which  was  principally  relied  on  by  the  Counsel 
for  the  prisoners.  R.  v.  Pkelps  was  tried  at  the  Summer 
Assizes,  1841,  and  the  report  states  that  the  first  count  of 
the  indictment  charged  the  prisoners  as  principab  in  the 
first  degree  for  the  murder  of  John  Overbury,  by  striking 
and  beating  him.  The  second  and  third  counts  charged 
Phelps  as  principal,  and  two  others  as  principals  in  the 
second  degree,  in  the  following  form — ^'That  the  said 
South  and  Smith,^^  (the  two  other  persons  in  the  indictment 
with  Phelps,)  ^'at  the  time  the  felony  and  murder  was 

(a)  C.  &  M.  180.  {b)  Ibid,  p.  597. 

(c)  1  Den.  C.  C.  185 ;  &  C,  2  C.  &  K.  193. 
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1851.  committed^  were  feloniously  present,  abetting,  aiding,  and 
rbg.  v.  assisting  the  said  John  Phelps.^'  The  statement  of  the 
evidence  is  that  as  the  deceased  was  going  away  from  a 
public  house,  Phelps  struck  him  several  times,  and  he  was 
afterwards  killed  by  violence;  and  the  evidence  went  to 
show  that  the  prisoner  Phelps  had  gone  away  before  the 
violence  which  caused  the  death  was  inflicted.  The  charge 
of  murder  therefore  failed,  and  the  prisoner  Phelps  was 
found  guilty  of  an  assault.  The  Counsel  for  the  prisoners 
objected  that  Phelps  could  not  be  convicted  of  the  assault, 
as  the  assault  was  totally  independent  of  the  felony.  It 
was  urged  by  them,  that  it  was  only  when  the  assault  is 
included  in  the  felony  charged,  that  a  conviction  fcnr  an 
assault  can  take  place  : — that  the  case  was  the  same  as  if 
Phelps  had  struck  the  deceased,  and  afterwards  some 
person  wholly  unconnected  with  Phelps,  and  not  knowing 
that  he  had  struck  the  deceased,  had  killed  him  after 
Phelps  had  gone  away.  Mr.  Justice  Goltman  reserved  the 
point,  and  the  Judges  were  of  opinion  that  the  conviction 
for  the  assault  was  wrong. 

I  think  that  case  distinguishable  from  the  present.  Ac- 
cording to  the  report,  the  indictment  did  not  charge  the 
prisoner  with  beating  the  deceased;  specifying  with  par- 
ticularity and  decision  certain  beatings  alleged  to  have 
been  given,  and  drawing  a  conclusion  that  thereby  the 
death  was  caused ;  but  rather  seems  to  have  charged  as  the 
beatings,  those  only  by  which  the  death  was  effected.  Now 
if  this  be  the  true  construction  of  the  indictment,  the 
decision  is  exactly  conformable  to  my  view  of  the  right 
construction  of  the  statute ;  for  the  beatings  charged  in  the 
indictment  would  be  the  beatings  which  caused  the  death; 
beatings  with  which  Phelps  had  nothing  to  do,  and  therefore 
the  beatings  which  Phelps  inflicted  were  not  charged  in  the 
indictment  at  all ;  and  if  so,  in  my  opinion,  he  could  not 
be  lawfully  convicted  of  them. 
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But,  in  the  present  case,  the  beatings  which  are  charged        1851. 
in  the  indictment  for  the  misdemeanour  are  the  same  iden-        ReqTvT 
tical  beatings  which  were  charged  in  the  indictment  for  * 

the  felony  stated,  and  ear-marked,  as  it  were,  with  cer- 
tainty and  precision.  In  the  latter  indictment,  it  is  true, 
a  false  conclusion  in  fact  is  alleged;  namely,  that  they 
caused  the  death,  wliich  they  did  not.  But  they  were 
charged  in  the  indictment  as  the  cause  of  death  ;  and,  as  I 
have  already  said,  in  my  opinion,  it  was  competent  for  the 
jury  to  find  the  prisoners  guilty  of  these  beatings,  and  to 
acquit  them  of  the  felony. 

If,  however,  the  indictment  did  charge  the  specific  as- 
saults committed  by  Phelps,  I  can  only  say,  that  the  judg- 
ment seems  to  me  to  be  at  variance  with  the  subsequent 
case  of  i2.  v.  Birchy  which  I  consider  a  better  authority 
and  in  point  with  the  present  case.  iZ.  v.  Crumpton  was 
tried  at  the  Spring  Assizes,  1842,  and  the  first  count  of 
the  indictment  charged,  that  the  deceased  was  the  appren- 
tice of  the  prisoner ;  that  it  was  the  duty  of  the  prisoner 
to  suffer  and  permit  him  to  take  such  proper  exercise  as 
was  necessary  for  his  bodily  health,  and  to  find  and  supply 
him  with  proper  and  necessary  nourishment,  medicine, 
medical  care,  and  attendance  ;  and  that,  the  deceased  being 
weak  in  body,  the  prisoner  struck  and  beat  him,  and  forced 
him  to  work  for  an  unreasonable  time,  and  would  not  allow 
him  to  take  proper  exercise  and  recreation,  and  neglected 
to  supply  him  with  proper  nourishment  and  medicine,  me- 
dical care,  and  attendance;  by  means  whereof  he  died. 
The  second  count  charged  that,  the  deceased  being  such 
apprentice,  the  prisoner  feloniously  did  make  an  assault  on 
the  deceased,  and  being  weak  in  body,  the  prisoner  forced 
him  to  work  for  unreasonable  and  improper  times,  and  beat 
him ;  by  means  whereof  he  died.  The  evidence  was,  that 
the  prisoner  was  a  tailor,  and  the  deceased  was  his  appren- 
tice ;  that  the  latter  had  been  in  ill-health  for  a  year  be- 
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1801.  fore  hifl  deaths  and  bad  a  bad  coughi  and  was  kept  at  work 
Rmq~v,  on  some  oocafiions,  (rem  mx  o'clock  in  the  morning  until 
eight  or  nine  in  the  evening;  and  that,  about  five  weeks 
before  bis  death,  the  prisoner  beat  him  with  a  small  cane; 
that  about  three  weeks  before  his  death,  he  left  the  prir 
soner's  house  and  went  tohis  grandfather^s,  where  he  died : 
and  the  surgeon,  who  made  a  post  mortem  examination, 
stated,  that  he  died  of  consuiiq>tion ;  that  over-work  and 
ill-usage  might  have  accelerated  his  death :  but  he  was  not 
able  to  say  that  it  bad  done  so.  He  stated,  also,  that  there 
were  some  bruises  on  his  legs ;  but  that  they  could  not  at 
all  have  contributed  to  death.  It  was  urged,  that  the  pri- 
soner might  be  convicted  of  the  assault.  Mr.  Justice 
Patteson  is  reported  to  have  said,  '*  I  think,  that  in  order 
to  convict  a  perscm  of  an  assault  under  the  statute,  it  must 
be  an  assault  whidi  is  the  subject-matter  of  the  ohaigii» 
Md  embodied  in  the  chttge,  and  wUch  would  itaetf  be  the 
felony,  but  for  some  other  canse.^  Now  this,  in  my  judg- 
ment, is  the  true  construction  of  the  statute;  audit  is 
because  the  assaults  in  the  present  case  were  the  subject- 
matter  of  the  charge,  and  embodied  in  the  charge,  and  if 
the  death  had  arisen  from  them  they  would  have  been  the 
felony,  that  I  am  of  opinion  that  the  case  is  withio 
the  statute.  But  the  learned  Judge  goes  on  to  say,  '^I 
think  no  assault  is  included  in  a  charge  of  manslaughter 
which  does  not  conduce  to  the  death  of  the  deceased,  al- 
though the  death  itself  be  not  manslaughter  :^'  and,,  as  the 
surgeon  disconnected  the  assault  from  the  death,  he  di- 
rected an  acquittal  altogether. 

Upon  the  best  coasideration  I  have  been  able  to  give  to 
the  question,  I  cannot  concur  in  this  latter  part  of  hk 
Lordship^s  judgment.  The  conducing  to  the  death  does 
not,  in  my  opinion,  form  the  test. 

In  iZ.  V.  Birckt  which  was  tried  at  the  Spring  Assizes, 
1846,  the  indictment  charged  the  prisoner  with  an  assault, 
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and  a  roUbery  of- a  watch  and  mooey.  The  person  anp-  1861. 
poaedto  have  been  robbed  did  not  appear  at  the  trial ;  but  r^o.  w. 
witnoanco,  who  saw  the  tranaaption,  proved  that  the  pri-  ^*^ 
aoner  stmek  the  person  named  in  the  indictment.  The 
jniy  stated,  they  were  not  satisfied  that  there  was  any 
niteiit  to  rob»  and  they  found  the  prisoner  guiky  of  an 
assanli.  Mr.  Anuinmg,^  who  tried  the  prisoner,  (after 
eoosoltation  with  Mr.  Justice  PatUion^  reserved  the  case 
for  the  opinion  of  the  Judges.  They  were  unanimously  of 
opinion  that  the  conviction  was  right ;  and,  in  delivering 
tlieir  judgment,  they  gave  an  exposition  of  the  statute. 
It  is  thus  stated,  in  1  Den.  C.  C.  186 :— «« The  enact- 
ment is  not  to  be  confined  to  cases  where  the  prisoner 
committed  an  aaaanlt  in  the  prosecution  of  an  attempt  to 
commit  a  felony ;  nor  is  it  to  be  extended  to  all  cases  in 
which  the  indictment  for  a  felony,  on  the  bcQ  of  it,  charges 
an  assault.  In  cnrder  to  convict  of  an  assault  under  the 
section  the  assault  must  be  included  in  the  charge  on  the 
ftoe  of  the  indictment ;  and,  also,  be  part  of  the  very  act 
or  transaction,  which  the  Crown  prosecutes  as  a  felony,  by 
the  indictment.^  It  is  thus  stated,  in  2  C.  &  K.  194  : — 
^  The  <^inion  of  the  Judges  was,  that  the  statute  applies 
iriienever  the  indictment  charges  an  assault,  and  the  jury, 
negativii^  the  felony,  find  *  Chiilty  of  the  assault ;'  pro- 
vided always,  that  the  finding  be  in  req>ect  of  the  very 
same  acts  which  the  Crown  seeks  to  make  felonies ;  iden- 
tity being  the  question,  and  not  the  intention  of  the  pri- 
soner to  commit  felony ;  otherwise,  the  statute  would  not 
apply  to  the  ordinary  cases  of  wounding,  with  intent,**^  &c. 
In  my  opinion,  this  is  the  correct  exposition  of  the  statute. 
But,  even  supposing  I  did  not  concur  with  this  judgment, 
it  seems  to  me  it  would,  nevertheless,  be  my  duty  to  sub- 
mit to  it.  It  is  the  unanimous  judgment  of  the  Judges, 
given  judicially  upon  the  construction  of  a  statute ;  and 
if  sndi  a  judgment  is  not  to  be  held  conclusive,  I  am  at  a 
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1851.  loss  to  know  how  certainty  in  the  law  can  be  attained' 
Rbo.  9,  I  do  not  mean  to  say,  that  if  the  very  improbable  case  oo- 
^^^'  curred— of  an  unanimous  judgment  being  clearly,  and  ob- 
viously, and  manifestly  wrong — I  would  consider  myself 
absolutely  estopped  from  exercising  my  own  reason  and 
judgment  in  respect  of  the  point  decided ;  but  what  I  mean 
is,  that  if  there  be  an  unanimous  judgment  upon  a  point  of 
difficulty  and  nicety,  upon  which  a  difference  of  opinion 
might  reasonably  have  existed,  and  did  exist  before  such 
judgment ;  I  think,  after  such  judgment,  I  ou^t  to  be 
bound  by  it,  and  act  upon  it,  and  consider  the  matter  set- 
tled and  at  rest. 

In  my  opinion,  this  judgment  directly  applies  to  the 
present  case,  and  ought  to  be  conclusive  upon  it. 

As  I  am  therefore  of  opinion,  upon  the  substantive  ques- 
tion, that  the  prisoners  were  by  law  entitled  to  have  had 
the  verdict  found  for  them  upon  the  issue  on  the  plea  of 
autrefois  (icguity  I  do  not  think  it  necessary  to  give  any 
opinion  upon  the  other  two  questions  raised  by  the  Counsel 
for  the  prisoners. 

Talfourd,  J. — I  am  of  opinion  that  this  conviction 
is  right;  that  the  plea  of  previous  acquittal  was  not, 
and  could  not  be  sustained ;  and  that  the  charge  of  the 
learned  Judge^  who  tried  the  issue  joined  on  that  plea,  pre- 
sented to  the  jury  the  only  question  which,  if  decided  in 
favour  of  the  prisoners,  could  have  entitled  them  to  judg- 
ment. 

On  behalf  of  the  prisoners,  two  points  were  argued  at  the 
bar :  firsts  that  the  prisoners  might  have  been  legally  con- 
victed of  the  assault  which  formed  the  subject  of  the 
indictment  for  misdemeanour  on  the  previous  indictment 
for  murder;  and  second^  that  the  learned  Judge,  at  the 
trial  of  the  issue  on  the  special  plea,  misdirected  the  jury. 

The  first  and  main  question  turns  on  the  construction  of 
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the  statute,  which,  for  the  first  time,  enabled  juries  to  con-  1851. 
Tict  of  a  common  assault  upon  an  indictment  for  felony.  That  rbo.  v. 
statute,  passed  **  To  amend  the  Laws  relating  to  Offences  ^'"'* 
against  the  Person,^'  and  repealing  antecedent  Acts,  it  pro- 
ceeds to  define  the  punishment  of  several  ofiences  of  the 
description  which  its  title  indicates ;  and  it  is  not  immaterial 
to  the  true  construction  of  the  clause  which  refers  to  these 
ofibnces  to  bear  in  mind  their  character.  These  are,  attempts 
to  murder  by  various  means  stated,  producing  wounds  or 
bodily  injury,  which  are  made  punishable  with  death  ;  the 
attempt  to  administer  poison,  the  act  of  shooting,  the 
attempt  to  discharge  loaded  arms,  the  attempt  to  drowui 
sufibcate,  or  strangle,  with  intent  to  murder,  though  no 
bodily  injury  be  produced,  which  are  made  felony  and 
punishable  with  transportation;  similar  acts  committed 
with  intents  short  of  murder,  made  punishable  also  with 
transportation,  and  other  felonies  which  do  not  necessarily 
involve  violence.  All  these  crimes  are  in  their  nature 
single  definite  acts — ^not  results  from  several  acts — each 
act  itself  being  a  substantive  felony. 

The  eleventh  section  enacts,  '^  That  on  (he  trial  of  any 
person  for  any  of  the  offences  hereinbefore  mentioned,  or 
for  any  felony  whatsoever,  where  the  crime  charged  shall 
include  an  astault  against  the  person,  it  shall  he  lawful 
for  the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of 
assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  findxng^^  The  consequence  of  such  a  verdict 
of  guilty  of  assault  may  be  imprisonment  for  three  years 
with  hard  labour,  and  solitary  confinement  for  a  month  at 
a  time,  not  exceeding  three  months  in  any  one  year,  at  the 
discretion  of  the  Court.  Two  questions  arise  on  this  clause  : 
What  is  the  meaning  of  ^^  the  crime  charged*^  \  and  what 
is  the  case  in  which  'Hhe  evidence  shall  warrant  the 
finding  of  guilty  of  assault  against  the  person  ^''  ?  By  the 
crime  charged,  I  understand  the  act  of  felony  of  which  the 
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1851 .  prisoner  is  accused,  and  for  which  he  is  tried,  whidi,  by  Ae 
rbg.  ^  practice  of  the  hw,  well  settled  kmg  before  the  statute,  can 
only  be  a  single  felony  in  the  case  of  murder;  must  be,  of 
physical  necessity,  single,  when  ap^ied  to  one  person*  The 
*'  crime  charged,'^  has,  in  my  judgment,  no  rrferenoe  to  the 
various  statements  which,  at  his  will,  in  various  counts, 
the  prosecutor  places  on  the  record,  but  to  the  corpus  de- 
Uctif  for  which  alone,  though  variously  stated,  the  prieooer 
can  be  required  to  answer.  Considered  with  rdataon  to 
the  context,  the  meaning  of  this  phrase  is  obvious : — 4hat 
whereas  some  of  the  offences  before  mmtioned  in  the  Act 
do  include  an  assault  against  the  person-— as  rape  or  stab- 
bing ;  and  others  do  not  include  it — ^as  the  attempt  to  pro- 
cure abortion,  or  the  administration  of  poison :  the  statute 
a[^lies  its  provisions  to  the  former  class  of  crimes  and 
other  felonies  the  like  in  character.  To  support  the  con- 
struction that  the  *^  crime  charged,"  means  the  crime  bb 
varied,  and  presented  on  the  face  of  the  indictment  as  many 
crimes,  the  words  should  have  been  crime  as  charged.  It 
is  further  to  be  observed,  that  it  is  not  necessary  to  state 
in  the  indictment  that  the  party  accused  '^  made  an  assanh,"' 
where  the  offence  necessarily  implies  violence,  as  has  been 
decided  in  the  case  of  rape  (a),  and  will  be  found  illusteted 
by  the  greater  number  of  precedents  of  indictments  for 
murder  by  violence,  in  the  second  volume  of  XJidttf^ 
Criminal  Law.  The  crime  of  murder  is  comprdiended  ia 
the  terms  '^any  felony  whatsoever  f  and,  Uiereforei  if 
there  is  any  case  of  murder  to  which  the  statute  can 
be  practically  applied,  it  may  be  so  applied.  But^  con- 
sidering that  the  statute  enumerates  many  felonies  of 
inferior  atrocity  to  murder,  of  which  the  att^npt  to 
commit  murder  is  the  highest — all  single  acts  to  which 
the  application  of  the  statute  is  easy, — I  do  not  believe 

(a)  jiUeH*9  due,  2  Moody,  C.  C.  R.  179. 
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it  was  in  the  oontemplatioii  of  the  LegiBktnre  to  include       1851. 
imder  the  word  ^Mony'*  cases  of  death  which  are  not       imo^. 
eases  of  awre  act,  but  of  act  followed  by  a  oooseqaence.        ^^' 
Withoat,  therefore,  meamng  to  affirm  that  the  case  of 
mnrder  cannot  be  brought  within  the  statute,  by  reason 
of  the  insufficiency  of  its  language,  I  thiidc  no  arguoMnt 
will  be  supfdied  against  a  eonstraction  which  excludes  the 
case  in  judgment,  if  it  should  fcdiow  that  few  cases,  or 
even  no  ease  of  felony  involTing  death,  would  be  practically 
within  its -operation. 

The  next  question  arising  on  the  meaning  of  the  words 
*^  where  the  evidence  diall  warrant  such  finding/'  is,  vfhen 
does  the  evidence  warrant  a  finding  of  asssult  on  an  indict- 
ment for  felony  ?  The  answer  I  oflfer  is — when  the  very  as- 
sault which  the  crime  includes,  and  which  either  by  reason  of 
the  noncompletion  of  a  proposed  felony  or  the  absence  of  in- 
tent imptorting  to  the  assault  a  felonious  character,  though 
proved  by  the  evidence,  is  also,  by  the  evidence,  shown  not 
to  amount  to  fdony.  The  words  ^*  an  astandt^  in  the  first 
member  of  the  dause,  and  the  word  '^  cmaidi^'  in  the  last 
member  of  it,  are  correlative  terms.  They  do  not  reasonably 
import  that  if  the  crime  includes  one  assault  the  party  ao- 
eosed  may  be  found  guilty  of  another  assault ;  but  they  must 
be  read  as  if  the  wwd  ^^said,^'  or  "  such,^'  preceded  the  latter 
word  assault,  in  which  case  the  meaning  would  be  dear. 
If  this  construction,  which  seems  to  me  to  be  the  true 
literal  interpretation  of  the  passage,  is  erroneous,  I  see  no 
other  sensiUe  construction  than  that  which  has  been  re- 
pudiated in  argument,  that,  whenever  a  crime  includes  an 
assault,  and  the  evidence  proves  an  assault,  however  uncon- 
nected with  the  felony  charged,  and  for  whatever  purpose 
oflbred  in  proof,  the  statute  apices.  If  once  it  be  conceded 
tiiat  it  does  not  so  necessarily  apply,  I  see  no  middle  course 
that  is  not  founded  in  arbitrary  conjecture,  and  dependent 
on  circumstances,  rendering  its  J4>plication  uncertain.    The 
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1851.  intermediate  course  of  construction  proposed,  I  take  to  be, 
Rbo.  v.  that  wherever^  in  an  indictment  for  murder,  assaults  are 
'^°'  charged  in  any  of  its  counts  as  the  means  of  committing  the 
felony,  and  those  assaults  are  adduced  in  proof  by  the  pro- 
secution as  conducing  to  the  death,  and  are  proved  by  the 
evidence  to  have  been  committed, — ^although  by  the  evidence 
entirely  disconnected  from  the  corpus  delicti  charged, — ^the 
party  accused  may  be  convicted  of  such  assaults :  and  this, 
although  the  indictment  contains  a  count  correctly  stating 
the  means  of  the  death  which  is  not  brought  home  to  the 
prisoner.  If  this  be  so,  consequences  never  contemplated 
may  follow  from  the  allowance  of  several  counts  in  an  in- 
dictment for  murder.  In  the  case  of  murder,  as  in  case  of 
other  felonies,  each  count  on  the  face  of  it  charges  a  sepa- 
rate felony ;  and  yet  it  is  obvious  that,  unless  a  different 
person  be  supposed  to  be  murdered,  only  one  felony  of 
death  can  be  proved  ;  and  it  is  certain  that  if  the  Court  are 
apprized,  before  plea,  that  two  distinct  murders  are  meant 
to  be  alleged,  they  would  quash  the  indictment ;  or,  if  after 
plea,  they  would  compel  the  prosecutor  at  once  to  make  his 
election  on  which  charge  he  would  proceed.  But  if,  by  the 
introduction  of  six  counts  into  the  indictment,  stating  the 
cause  of  the  same  death  in  six  different  ways,  the  prosecutor 
might  obtain  a  verdict  of  guilty  of  assault  on  any  count  which 
charges  it,  though  the  assault  is  proved  in  fact  to  have  no 
connection  with  the  death,  he  would  obtain  the  benefit  of 
substantially  charging  as  many  felonies  as  counts — not  to 
obtain  a  conviction  of  the  principal  charge,  but  of  an  assault 
altered  in  its  usual  consequences,  by  arbitrary  position  on 
the  record.  Nay,  if  there  should  happen  to  be  as  many 
defendants  as  counts,  and  each  count  should  charge  (as  it 
must)  a  different  mode  of  death,  and  by  different  assaults, 
although  the  death  should  be  proved  to  result  from  one  act 
only,  and  that  not  committed  by  a  single  prisoner  or  by  a 
stranger,  but  each  prisoner  had  committed  such  assaults  as 


arrmoB  aftkb  hilaby  tbbm,  xiv.  vicr.  481 

there  alleged,  each  might  be  convicted  of  his  own  separate  1851. 
assault,  and  this,  although  the  prosecutor  would  not  be  per*  lUo.  •. 
mitted  to  prove  more  than  a  single  felony  as  involving 
them.  A  single  charge  of  murder  may  thus  justify  a  con- 
viction of  numerous  assaults,  on  counts  which  may  be  intro- 
duced or  used  for  the  purpose  of  affixing  to  a  single  offence, 
or  to  such  oflences,  i^gravated  penalties. 

But,  again,  the  statute,  when  describing  the  offences  to 
which  it  applies,  uses  the  word  singular,  an  ^*  assault.^'  In 
stating  the  matter  of  which  the  accused  may  be  convicted, 
it  uses  the  word  '*  assault."  Is  it  assumed  that  the  party 
accused  can  be  convicted  of  more  than  one  assault  t  If  he 
cannot,  there  is  an  end  of  this  plea  of  previous  acquittal, 
because  the  second  indictment  in  this  case  charges  two 
assaults ;  and  surely,  if  the  prisoners  could  only  by  law 
have  been  convicted  of  one  on  the  former  trial,  they  were 
only  in  peril  in  respect  of  one,  and  the  plea  is  no  answer, 
unless  one  can  be  found  to  be  identical  with  two.  If  it  is 
contended  that  they  may  be  so  convicted,  what  is  the  con- 
sequence? A  count  in  an  indictment  may  charge  divers 
assaults,  at  least,  between  the  first  and  last  days  of  a  year. 
These  assaults  may  be  charged  in  general  terms,  under 
which  proof  of  aggravated  assaults,  or  of  assaults  not 
amounting  to  batteries,  may  be  offered,  and  a  party  proved 
to  have  committed  one  of  the  slightest  possible  assaults 
may  be  convicted  and  subjected  to  infamous  punishment, 
which  else  could  not  have  been  inflicted. 

If  the  circumstance  that  the  indictment  comprises  a 
count  which  charges  assaults  to  which  proof  corresponds 
does  not  bring  the  case  within  the  statute,  surely  the 
opening  speech  of  the  prosecutor^s  Counsel,  founded  on  in- 
structions given  by  an  individual  client,  though  using  the 
name  of  the  Crown— perhaps  made  from  imperfect  ma- 
terials — cannot  change  the  legal  character  of  an  act  elicited 
in  proof,  so  as  to  affect  the  prisoner's  liability  to  punish- 
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Rso.  9.       finding,^^  bedanae  of  the  prrfaee  made  to  it,  or  tiie  parpon 
^^^'        for  which  it  is  vcied.    The  qmstion  k  not  whether  the 


proof  of  assault  was  relevant' to  the  iasiie,  aa  it  might  be  4o 
prove  malice ;  6r  whether  it  was  oftrod  in  the  OKpectatioii 
that  it  would  be  shown  lo  be  ccHinecied  with,  by  eoBdlmg 
to,  the  death ;  but  whether,  <m  the  whole  ease  derekqied 
in  evidence,  it  was  in  very  deed  parcel  of  the  act  which  is 
presented  as  felony.  This  I  take  to  be  4fae  4octnner  acted 
Upon  by  Mr.  Justice  Patteson  in  tile  case  of  The  Queen  ▼. 
Crumpten  ;  acted  upon  in  this  case  at  the  first  trial,  and 
adopted  by  the  ieanwd  Judge,  Mr.  Rnssell  Gumey,  co 
the  Becond  trial. 

Of  the  authorities  cited  in 'argument,  the  most  important 
are  The  Queen  v.  Phdpe^  decided  in  1841  (a),  relied  en 
for  the  proi»eoutton,  and  The  Qeeen  v.  Bhreh^  de<»ded  in 
1846,  relied  on  for  the  prisoners,  beeanse  these  are  the 
unanimous-decisions  of  all  the  Judges. 

In  The  Queen  V.  Pheips^  the  prisoner  was  indiotod  lor 
the  murder  of  John  Overbury,  irfio  was  slain  in  a  souffle. 
Phelps,  with  bthersi  had  assaulted  the  deceased  «n  the 
evening  of  his  death,  but  quitted  the  affray,  which  waB 
afterwards  r^iewed,  and  in  which  mortal  blows  were 
inflicted  by  persons  unknown.  There  was  no  distinct 
evidence  to  show  what  led  to  the  aecond  assault  on 
Overbury,  or  to  connect  it  with  the  prior  assault  by 
Phelps.  The  jury  acquitted  Phelps  of  the  murder,  but 
found  him  guilty  of  an  assault,  and  the  point  whether  he 
could  be  80  legally  convicted  was  reserved.  The  Judges 
were  unanimously  of  opinion,  that  the  conviction  was 
wrong ;  as  **  The  assault  must  be  such  as  forms  one  con- 
stituent part  of  the  greater  charge  of  felony,  not  a  distinct 
and  separate  assault,  as  this  was."     It  seems  so  difficult  to 

{a)  2  Moody,  C.  C.  R.  241. 
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difltiiyiifilt  that  case  from  the  ease  in  judgment*  that  if  thb        1961. 

oonviotion  be  held  wtoi^)  it  must,  in  my  <^inion,  be  by       rbo.  ^T 

overruling  that  deoisioa.    Although  in  the  case  of  Phelpe 

the  indictment  is  not  set  forth,  it,  no  doubt,  chai^ged  aasaulta 

by  Phelps  <«  the  deceased  by  blows^  like  the  second  count 

in  this  indictment.  In  that  case  there  can  be  no  doubt  ihat 

proof  of  auch  blows  was  offered  and  received  in  evidence,  to 

prove  the  felony.  In  that  case,  as  in  this,  the  evid^ice  must 

have  been  given  not  to  prove  the  animns  merely,  but  the  act 

of  feloi^ ;  in  that  case,  as  in  this,  the  assault  so  (diarged  was 

proved;  in  that  ciae^  as  in  this,  the  jury  might  have  found 

that  the  deceased  died  of  the  blows  given  by  Phdps,  thot^ 

others  afterwards  struck  him ;  and  in  that  case,  as  in  this, 

the  assault  was  disconnected  from  the  death,  whieh  atxwe,  in 

both  caseSi  from  tiie  act  of  persons  unknown.  In  the  present 

case,  as  soon  as  the  medical  evidence  refenred  the  death  to  a 

Mow  inflicted  by  some  person  unknown,  shortly  before  the 

4th  January,  1850,  assaults  committed  in  the  ppeooding 

November  were  at  least  as  muidi  disconnected  ftom  the 

death  ato  assaults  committed  by  Phdpa  on  die  same  day 

upon  which  the  death  oeeurred. 

The  Queen  v.  Bir^  is  an  authority  entitled  to  the 
greatest  respect,  as  being,  like  the  ease  of  Phelps,  the  una- 
nimous decisbn  of  the  Judges,  and  containing  a  deve- 
lopment of  the  rule  which,  in  the  <q)inion  of  those  Judges, 
filKMild  govern  this  class  of  cases :  but  I  think  that,  rightly 
ooBsidered,  neither  the  decision  as  applied  to  the  facts  of 
that  case,  nor  its  ennndation  of  principle,  militates  against 
the  present  conviction. 

The  indictment  charged  a  robbery  wiili  violence :  the 
prisoner  was  seen,  with  others,  on  the  night  in  question,  to 
strike  the  prosecutor  several  blows ;  but  the  proof  of  rob- 
bery failed.  The  jury  found  the  prisoner  guilty  of  assault 
under  the  statute,  and  the  Judges  held  the  convictioH 
right.     Here  the  v^  transaction  indicted,  and  which  in* 
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1851.        eluded  an  assault,  was  proved,  only  it  was  found  not  to 


Reg.  V,  amount  to  felony,  one  of  the  cases  clearly  contemplated  by 
the  statute.  How  does  this  show  that  a  party  can  be  con- 
victed of  an  assault  not  associated  with  the  transaction — 
that  transaction  being,  in  verity,  the  death  charged,  but 
produced  by  other  means ! 

The  Judges  on  this  occasion  considered  the  learned  note 
in  Mr.  Greaves^s  edition  of  Russell  on  Crimes,  in  which  he 
seeks  to  confine  the  operation  of  the  statute  to  cases  of 
inchoate  felony,  which  (with  the  highest  respect  for  the 
learning  of  that  excellent  writer)  is  wholly  untenable,  as  it 
would  exclude  the  cases  to  which  the  statute  was  primarily 
intended  to  apply, — where  the  act  is  complete,  but  the  felo- 
nious intention  wanting.  They  then  lay  down  the  rule, 
^'That  this  enactment  was  not  to  be  confined  to  cases 
where  the  prisoner  committed  an  assault  in  the  prosecution 
of  an  attempt  to  commit  a  felony,  nor  was  it  to  be  extended 
to  all  cases  in  which  the  indictment  for  a  felony,  on  the 
face  of  it  charged  an  assault ;  but  in  order  to  convict  of  an 
assault  under  this  section,  the  assault  must  be  included  m 
the  charge  on  the  face  of  the  indictment,  and  also  be  part 
of  the  very  act  or  transaction  which  the  Crown  prosecutes 
as  a  felony  by  the  indictment.*" 

This  rule  disposes  of  the  construction,  that  the  chaiging 
an  assault  in  the  indictment  is  sufficient  to  warrant  the 
finding  of  guilty  of  assault  where  an  assault  is  proved ;  and, 
taking  the  first  clause  in  connection  with  the  last,  it  seems 
to  refer  the  words,  ^'  The  very  act  and  transaction,^  not  to 
the  matter  charged^  but  the  act  itself,  which  is  the  sole 
subject  of  prosecution,  and  which  depends  not  on  the  open- 
ing or  motion  of  counsel,  but  on  the  entire  proof  in  the  case 
when  developed  before  the  jury. 

If  this  view  of  the  case  in  judgment,  as  applied  to  the 
statute,  is  correct,  the  sumiiiing  up  of  the  learned  Judge 
presented  the  only  question  which  could  be  raised  properly 
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to  the  jury.  It  is  to  be  remembered^  that  a  plea  of  pre.  1851. 
vious  acquittal  of  felony  pleaded  to  an  indictment  for  an  Rbo.  v. 
assault,  is  not  like  an  ordinary  plea  of  autrefois  acquit  of 
murder  to  another  indictment  for  murder,  and  where  the 
prosecutor  has  nothing  to  prove  but  the  identity  of  the 
prisoner,  and  of  the  party  whose  death  is  charged  as 
murder,  to  establish  his  plea.  But  it  being  conceded  that 
there  are  cases  in  which  an  indictment  for  felony  includes 
an  assault,  and  on  the  trial  of  which  an  assault  is  proved, 
and  yet  on  which  the  prisoner  cannot  lawfully  be  convicted 
of  an  assault,  and  therefore  is  not  in  jeopardy  of  such  con- 
viction, it  must  on  every  such  plea  be  matter  of  proof 
whether  the  prisoner  could  have  been  convicted  of  assault 
before,  and  that  depends  upon  the  question  raised  by  the 
rule  in  Birch's  case,  whether  the  assault  charged  in  the 
second  indictment  is  part  of  the  very  act  or  transaction 
prosecuted  on  the  first.  In  this  the  assaults  secondly 
charged  on  the  prisoners  were  not,  unless  they  were  part 
of  the  felony  [death]  which  was  the  subject  of  the  former 
charge ;  and  in  putting  the  question  whether  they  conduced 
in  any  way  to  that  death,  the  learned  Judge  put  the  ques- 
tion in  the  manner  most  favourable  to  the  prisoners. 

It  is  true,  that  when  the  evidence  of  the  surgeon  given 
on  the  first  trial  was  read,  and  was  repeated  on  the  second, 
'Hhe  prisoners  had  no  chance  of  success;^  but  this  was 
because  the  facts  afforded  no  ground  out  of  which  such 
chance  could  justly  arise. 

On  the  whole,  therefore,  I  think  that  the  construction 
contended  for  by  the  prisoner'*s  Counsel  not  being  accordant 
with  the  object  of  the  statute,  nor  justified  by  the  language 
of  the  statute,  nor  founded  on  any  intelligible  principle, 
ought  not  to  prevail.  It  would  lead  to  the  consequence  of 
enabling  a  prosecutor,  or  his  Counsel,  to  deepen  the  respon- 
sibility of  an  offender,  whose  offence  might  be  the  most 
trivial,  by  the  form  of  the  indictment  and  the  course  of  evi- 
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mdiotment  of  the  assaults  charged  against  them  by  the        1851. 


present  indictment.  And  as  it  is  plain,  that  they  could  not  &bo.  v. 
have  been  legally  acquitted  of  the  assaults  unless  they  were 
in  peril  of  being  legally  oonvicted  of  them,  the  question  re- 
sdYee  itself  into  the  inquiry,  whether  on  the  former  trial 
the  prisoners  could  have  been  legally  convicted  ot  all  the 
assaults  charged  by  the  present  indictment,  and  J  am  of 
qnnion  that  they  could  not. 

It  cannot  be  doubted  that  this  question  depends  altogether 
on  the  operation  of  the  statute  7  Will.  IV.  &  1  Vict.  c.  85, 
a.  11.  Before  that  statute,  although  the  genesal  nde  was 
that  a  was.not  necessary  to  prove  the  crime  charged  by  an 
indictment  to  the  whole  extent  laid,  it  being  suffioieni  for 
the  prosecutor  to  prove  so  much  of  the  charge  as  consti-^ 
toted  an  oflbnce  punishable  by  law;  yet  this  rule  was,  un- 
doabtedly,  subject  to  the  qualification,  that  if  a  prisoner 
were  indicted  for  a  felony,  he  could  not  be  convicted  of  a 
nusdemeattour  on  that  indictment.  But  by  the  statute  in 
qneation,  ii  ie.  enacted,  tiiat  *'  On  the  trial  of  any  person 
for  any  of  the  oflfences  hereinbefore  mentioned,  or  for  any 
fidony  whatever,  where  the  crime  charged  shall  include  an 
assault  against  the  person,  it  shall  be  lawful  for  the  jury 
ta  aequii  oC  the  felony,  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding.**^  The  language  here  em^yed  ap« 
pears  to  me  to  show,  that  the  statute  did  not  intend  that 
the  person  charged  with  a  fdony,  induding  an  assault, 
should  be  regarded,  in  any  event,  as  charged  with  the  of^ 
fence  of  assault  in  addition  to  the  crime  of  felony  imputed 
by  the  indictment ;  but  meant,  only,  that  the  portion  of  the 
crime  of  the  imputed  felony,  which  consists  of  the  oflfence 
of  assault  shall,  per  se^  be  a  subject  of  conviction  and  pur 
nishment^  if  it  be  proved  that  the  prisoner  is  guilty  of  that 
portion,  and  of  that  portion  only. 

If  therefore  it  shall  be  proved,  that  some  person  ha^ 
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1851.        been  guilty  of  the  whole  of  the  imputed  felony,  including 


Rbo.  9.  therein  neceesarily  the  imputed  assault,  but  the  evidence 
fails  to  implicate  the  prisoner  in  any  portion  of  that  guilt, 
he  must,  in  my  judgment,  be  wholly  acquitted.  The  fe* 
lony  charged  by  the  former  indictment,  in  the  present  case, 
was  homicide  by  violence  to  the  person  of  Mary  Ann  Par- 
sons. The  crime  charged,  therefore,  included  an  assault. 
It  was  proved  that  her  death  had  been  caused  exclusively 
by  a  blow  on  the  head,  inflicted  shortly  before  her  death; 
but  there  was  no  evidence  to  show  that  that  blow  had 
been  struck  by  either  of  the  prisoners.  It  was  therefore 
proved,  that  the  assault,  and  every  other  portion  of  the 
suspected  homicide,  had  been  committed  by  some  person 
unknown ;  but  the  prisoners  were  not  implicated  in  any 
part  of  the  guilt.  It  seems  therefore  to  me,  that  thev 
could  not  be  convicted  of  any  part  of  it,  but  were  entitled 
to  a  general  acquittal. 

But  it  is  said,  that  this  view  of  the  case  is  at  variance 
with  the  decision  of  all  the  Judgdb  in  The  Queen  v.  Birek, 
In  that  case,  the  prisoner  was  indicted  for  feloniously  as^ 
saulting  one  Charles  Darley,  putting  him  in  bodily  fear,  and 
feloniously  and  violently  stealing  from  his  person  a  watch 
and  other  property.  The  prosecutor  did  not  appear,  and  the 
proof  as  to  the  felony  failed.  But  it  was  proved,  that  on  the 
night  in  question,  the  prisoner  struck  the  prosecutor  several 
times  about  the  head,  while  he  was  lying  on  the  ground. 
The  jury  found  the  prisoner  guilty  of  an  assault  only,  not 
being  satisfied  that  it  was  with  the  intent  to  rob.  And  it 
was  held  by  eleven  Judges,  on  a  case  reserved,  that  the  con- 
viction for  the  assault  was  right,  under  the  7  Will.  IV.  & 
1  Vict.  c.  85,  s.  11.  But  it  must  be  observed,  that  in  this 
case,  it  was  not  proved  that  any  one  had  been  guilty  of  the 
imputed  robbery.  The  Crown  failed  altogether,  to  prove 
either  an  assault  with  intent  to  rob,  or  stealing  from  the 
person  of  the  prosecutor,  and  established  only  one  portion 
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of  the  crime  of  robbery,  viz. ; — that  which  consisted  of  the  185  i. 
assault,  timpliciter^  and  of  that  portion  the  prisoner  was  Rbo.  v. 
guilty.  It  does  not  follow  from  this  decision,  that  if  it  had 
been  proved  that  some  one  unknown,  had  been  guilty  of 
the  felony  charged,  and  the  assault  included  therein  (but 
that  the  prisoner  was  not  at  all  implicated  in  any  part  of 
this  guilt)  the  Judges  would  have  held  a  conviction  for  as- 
sault to  be  warranted  by  the  statute.  In  truth,  they  could 
hardly  have  so  held,  without  overruling  the  decision  of  The 
Queen  v.  Phelps  (a)  ;  which  they  do  not  at  all  appear  to 
have  intended  to  do.  In  that  case,  the  prisoner  was  in- 
dicted with  others,  for  the  murder  of  John  Overbury.  It 
was  proved  at  the  trial,  that  in  a  scuffle  the  prisoner  struck 
Overbury  once  or  twice,  and  knocked  him  down.  The  pri- 
soner afterwards  went  home,  and  took  no  further  part  in 
the  affi^y ;  and  shortly  afterwards,  Overbury  was  again  as- 
saulted, and  killed  by  some  other  persons,  who  could  not  be 
identified,  and  there  was  no  distinct  evidence  to  connect  the 
second  assault  with  the  prior  assault  by  the  prisoner.  The 
jury  acquitted  him  of  the  felony,  but  found  him  guilty  of  an 
assault.  The  Judges,  however,  in  a  case  reserved,  thought 
that  the  conviction  was  wrong. 

But  it  has  been  argued  that  this  view  of  the  case  is,  at 
all  events,  at  variance  with  the  definition  given  by  the 
Judges,  in  The  Queen  v.  Birch,  of  the  requisites  of  an  as- 
sault for  which  a  conviction  may  take  place  under  the  sta- 
tute, inasmuch  as  the  Judges,  in  eflect,  resolved  in  that 
case,  that  it  is  only  requisite  that  the  assault  shall  be  in- 
cluded in  the  charge  on  the  face  of  the  indictment ;  and, 
also,  "  be  a  part  of  the  very  act  or  transaction,  which  the 
Crown  prosecutes  as  a  felony  by  the  indictment.'^  And,  it 
is  said,  that  in  the  present  case,  the  act  or  transaction 
which  the  Crown  prosecuted  as  a  felony  on  the  former  in- 

(a)  2  Moo.  C.  C.  240. 
VOL.  I.  L  L  ■ 
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1851.       dictment  must,  on  the  facts  staled  in  the  case  reserved,  be 
RgG.  „.  ~     regarded  as  having  consisted  of  the  homicide  of  Mary  Ann 
BiKD.        Parsons,  by  means  of  the  very  assaults  which  are  chai^ged 
by  the  latter  indictment. 

But  why  must  the  Crown  be  thus  regarded  as  having 
'^  prosecuted  "^  these  assaults !  The  Counsel  for  the  Crown, 
it  is  true,  stated  them  in  his  opening  address,  as  con- 
ducing to  the  death;  adding,  that  if  he  should  fsA\  in 
proving  that  they  conduced  to  the  death,  they  would  fur- 
nish evidence  of  the  animus  of  the  prisoners.  And  the 
evidence  afterwards  given  on  behalf  of  the  Crown,  un- 
doubtedly, included  evidence  of  these  assaults.  But  these 
circumstances  fail  altogether,  in  my  judgment,  to  establish 
that  the  assaulto  in  question  were  ''  part  of  the  very  act  or 
transaction,  which  the  Crown  prosecuted  as  a  felony.*" 
That  act  or  transaction  was,  I  conceive,  the  homicide  of 
Mary  Ann  Parsons ;  including,  necessarily,  the  violence 
which  caused  her  death,  whatever  it  might  be.  And,  in  my 
opinion,  as  soon  as  it  appeared  by  the  evidence,  that  a  ho- 
micide had  taken  place,  the  assault  which  caused  the  death, 
and  no  other  assault,  became,  necessarily,  from  the  mere 
nature  of  the  prosecution,  identified  as  the  assault  which 
the  Crown  was  prosecuting  as  part  of,  and  included  in,  that 
felony.  If  there  had  been  any  evidence  that  the  prisoners 
were  guilty  of  that  assault,  surely  the  case  must  have  been 
left  for  the  consideration  of  the  jury  exclusively  of  the  other 
assaults ;  for  if  the  jury  were  directed,  first,  to  consider 
whether  the  prisoners  were  guilty  of  the  assault  which 
caused  the  death,  and,  consequently,  of  the  felony ;  and, 
secondly,  in  case  they,  the  jury,  acquitted  of  the  felony,  to 
consider  whether  the  prisoners  had  been  guilty  of  the  as- 
saults which  did  not  conduce  to  the  death  ;  this  would,  in 
effect,  be  treating  the  prosecution,  as  if  it  were  an  indict- 
ment for  assault ;  and,  also,  for  a  felony  including  an  as- 
sault ;  which,  both  by  Phelps's  case,  and  the  resolution  in 
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BircVs  case,  is  demonstrated  to  be  wrong.  The  same  dif-  1851 . 
ficulty  would  occmr,  if  there  had  been  evidence  to  implicate  ^reo7i». 
one  only  of  the  prisoners  in  the  mortal  assault.  Ck)uld  the 
jury,  in  such  a  case,  have  been  properly  directed  to  have 
considered  the  Crown  as  prosecuting  the  mortal  assault, 
as  against  one  of  the  prisoners,  and  the  assaults  which  did 
not  conduce  to  the  death  as  against  the  other  prisoner! 
In  the  present  instance,  it  is  true,  the  case  was  stopped, 
and  no  case  at  all  left  to  the  jury.  But  this  makes  no 
difference,  in  my  opinion  ;  for  whether  a  jury  acquit  in  ac- 
cordance with  the  view  taken  by  the  Judge,  because  there 
is  no  evidence  against  the  prisoner,  or  because  the  evi- 
dence is  not  satisfactory,  in  either  case^  they,  in  truth, 
acquit  for  want  of  sufficient  evidence  to  convict. 

It  is  manifestly  fallacious  to  make  the  opening  of  Counsel 
the  test  on  the  question  of  what  is  ''  the  act  or  transaction 
which  the  Crown  prosecutes."*^  It  is  plain  that  the  Court  is 
not  at  all  bound  by  the  statements  made  by  the  Counsel  in 
his  address.  Suppose,  in  the  present  case,  the  Counsel  had 
stated  that  the  last  blow  was  the  mortal  one,  and  he  should 
only  give  the  preceding  blows  in  evidence  as  proof  of  the  ani- 
mu$  of  the  prisoners ;  and  it  had  turned  out  on  the  evidence, 
that  one  of  the  preceding  blows  was  the  mortal  one,  and 
the  last  one  had  not  at  all  conduced  to  the  death ;  could  the 
prisoners  have  claimed  an  acquittal  of  the  felony,  notwith- 
standing it  had  been  proved  that  they  had  inflicted  the 
mortal  blow  I 

Again — suppose  the  Counsel  in  his  opening  had  omit- 
ted in  his  statement,  that  the  assaults  now  in  question 
conduced  to  the  death,  and  had  merely  mentioned  them, 
as  proof  of  the  animm  of  the  prisoners ;  then,  by  the  ap- 
plication of  this  test  (though  the  evidence  would  have  been 
exactly  the  same)  these  assaults  could  not  have  formed  a 
part  of  "  the  act  and  transaction  which  the  Crown  prose- 
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1851.  cuted/'  and  the  prisoner  could  not  have  been  convicted 
R,Q  ^  of  them.  The  test  can  hardly  be  a  sound  one,  which 
Bi*»-  thus  makes  the  liability  of  a  prisoner  to  more  severe 
punishment,  depend  on  the  inadvertence  or  discretion  of 
Counsel,  or  the  accident — whether  the  evidence  for  the 
Crown  is,  or  is  not,  prefaced  by  an  address  from  an 
advocate. 

The  material  point  of  time  is,  I  think,  at  the  close  of  the 
evidence,  when  the  Judge  has  to  perform  the  duty  of  telling 
the  jury  as  to  what  part  of  the  indictment  there  is  a  case 
for  their  consideration.  At  that  point  of  time  at  the  trial 
of  the  former  indictment  in  the  present  case,  it  had  been 
proved  by  the  evidence  for  the  Crown,  that  the  homicide 
imputed  by  the  indictment,  including  an  assault,  had  been 
committed.  In  my  opinion,  this  demonstrated,  per  m,  that 
the  act  or  transaction,  which  the  Crown  was  prosecuting, 
was  the  homicide  which  thus  appeared  to  have  been  com- 
mitted. Consequently,  I  think,  the  prisoners  could  not 
have  been  legally  convicted  under  the  statute,  of  any  as- 
sault which  was  not  included  in  that  transaction ;  in  other 
words,  which  did  not  conduce  to  the  death. 

I  may  add,  that  it  seems  to  me  impossible  to  come 
to  a  different  conclusion,  without  overruling  llie  Queen 
V.  Phelps;  for  overruling  which  case,  I  have  found  no  good 
reason. 

The  question  remains,  whether  the  conviction  on  the 
present  indictment  was  wrong,  by  reason  of  the  mode  in 
which  the  case  was  left  to  the  jury.  I  incline  to  think, 
that  the  summing  up  was  not  strictly  correct.  For,  not- 
withstanding that  the  assaults  did  not  in  any  way  conduce 
to  the  death  of  the  deceased,  the  prisoners  might  have  been 
in  jeopardy  of  being  convicted  of  them  on  the  former  in- 
dictment, but  for  the  proof  that  some  one  unknown  had 
committed   the  homicide  charged  against  the   prisoners, 
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which  demonstrated  that  these  assaults  were  not  any  part        1851. 
of  the  transaction  which  the  Crown  was  prosecuting.  REoTi! 

The  question,  therefore,  which  was  submitted  to  the  ^'*^' 
jury,  was  not  conclusive  of  the  issue.  It  would  have  been 
so,  if  the  ruling  in  The  Queen  v.  Crumpton  (a),  (which  the 
learned  Judge  appears  to  have  followed)  were  law.  But  I 
consider  that  case  to  have  been,  in  effect,  overruled  by 
Birch*s  case. 

Still,  I  am  of  opinion,  that  the  conviction  was  right.  I 
think  the  learned  Judge  correctly  laid  down  that  the  bur- 
then of  proof  lay  on  the  prisoners ;  who  were  to  establish 
the  truth  of  their  plea.  Now  this  could  only  be  done  by 
proving  that  they  were  in  jeopardy  on  the  former  indict- 
ment, of  being  convicted  of  all  the  assaults  included  in  the 
latter.  But  the  evidence  adduced  (as  it  is  stated  in  the 
case  reserved)  showed,  according  to  the  view  I  have  taken 
of  the  operation  of  the  statute,  that  they  were  not  in  such 
jeopardy.  I  think,  therefore,  that  they  failed  in  proof  of 
their  plea,  and  that  they  were  properly  convicted. 

Erlb,  J. — In  this  case  the  question  turns  upon  the 
construction  of  the  stat.  7  Will.  IV.  &  1  Vict.  c.  86,  s.  11. 
The  words  of  that  statute  indicate  that  the  assault  in  the 
conviction  should  be  the  assault  included  in  the  supposed 
felony,  and  the  cases  decide  that  a  conviction  for  an  assault, 
unless  included  in  the  felony  in  law,  and  connected  there- 
with in  fact,  would  be  wrong. 

Thus,  upon  a  charge  of  felony  in  attempting  to  discharge 
a  loaded  pistol,  an  assault  by  blows,  not  involved  in  or  con- 
nected with  the  presentation  of  the  pistol,  was  held  not  to 
be  included  by  law  in  the  charge.     R.  v.  St.  George  (&). 

So,  where  an  indictment  for  a  burglary  with  an  intent  to 
ravish,  contained  a  charge  of  an  assault  by  blows,  this 

(a)  1  Car.  &  M.  497.  {b)  9  C.  &  P.  483. 
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1851.  assault  was  held  not  to  be  included  by  law  in  such  a  charge 
Rbo.  v.       of  burglary.     R,  v.  fVatkins  (a). 

So,  where  upon  a  charge  of  rape  it  was  proved  that  the 
prisoner  assaulted  dt  one  time,  and  that  another  man  ra- 
vished at  another  time,  the  assault  by  the  prisoner  at  a 
different  time  was  held  not  to  be  connected  in  iGEUst  with  the 
crime  charged.     R.  v.  Guiteridge(b). 

So,  upon  a  charge  of  murder,  an  assault  at  a  difibrent 
time  from  that  when  the  fatal  blow  was  given  was  held  not 
to  be  connected  in  fact  with  the  charge.  R.  v.  Phelps  and 
others  (c).  Also,  where  upon  the  same  charge  of  murder 
there  was  some  evidence  that  the  prisoners  were  co-oper- 
ating in  the  beating  that  caused  the  deaths  it  was  left  to 
the  jury  to  say,  in  effect,  whether  the  acts  of  the  prisoners 
had  conduced  to  the  deiath ;  if  jres,  the  prisoners  were  guilty 
of  the  felony ;  if  not,  they  were  not  guilty  altogether ;  the 
evidence  of  the  assault  being  equally  evidence  to  prove  the 
felony.     R.  v.  Phelps,  Sauthan  and  Smith  (d). 

According  to  these  decisions  the  summing  up  of  the 
learned  Judge  now  under  consideration  was  correct,  and 
his  construction  of  the  statute  does  not  conflict  witii  the 
principle  which  the  Judges  laid  down  in  jR.  v.  Birch  (e), 
with  reference  to  the  facts  then  before  them;  viz.,  that 
the  assault  intended  by  the  statute  must  be  included  in 
the  indictment,  and  must  be  part  of  the  transaction  which 
IS  prosecuted  as  a  felony.  In  that  case  there  was  evi- 
dence of  the  prosecutor  having  been  assaulted  and  robbed, 
and  of  the  prisoner  having  taken  part  in  the  transactioD 
when  the  assault  and  supposed  robbery  occurred;  but 
the  proof  of  the  robbery  was,  in  the  opinion  of  the  juiy, 
imperfect.  Under  these  circumstances  a  conviction  for 
an  assault,  which  upon  the  evidence,  might  have  been  a 

(«)  Car.  &  M.  264.  {b)  9  C.  &  P.  471. 

(c)  1  Russ.  781.  (</)  Car.  &  M.  180. 

W  1  Den.  C.  C.  185. 
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part  of  the  felony  chaifp^d,  was  supported.  In  the  present  1861. 
case,  the  cause  of  death  being  proved,  and  the  assaults  by  b,eq.  v. 
the  prisoners,  which  were  in  evidence,  being  also  proved  to 
be  no  part  of  the  cause  of  death,  and  the  cause  of  death  being 
the  transaction  which  is  prosecuted  as  a  felony,  it  seems  tp 
me  that  the  assaults  cannot  be  truly  said  to  have  been  part 
of  the  transaction  which  is  so  prosecuted.  The  intention  of 
the  prosecutor  to  include  them  in  the  indictment  is  not  alone 
sufficient  to  support  a  conviction,  because  that  intention 
existed  in  the  cases  where  the  convictions  were  excluded. 
It  is  further  to  be  observed  that  there  is  a  distinction 
between  the  charge  of  assault  in  cases  of  rape,  robbery, 
and  felonious  wounding,  and  that  in  cases  of  homicide  by 
assaults.  In  the  first  class  the  charge  relates  to  one  trans- 
action, which  is  probably  a  felony,  and  the  assault  in  ques- 
tion is  part  of  that  transaction,  and  has  its  felonious  cha- 
racter at  the  time  of  its  committal.  In  the  second  class,  on 
a  charge  of  homicide  by  assault,  the  essence  of  the  crime  is 
causing  death ;  the  felonious  nature  of  the  assault  arises 
from  the  retrospective  effect  of  death,  and  in  many  cases  of 
homicide  the  felony  is  equally  complete  whether  death  was 
within  the  intention  of  the  prisoner  at  the  time  of  the 
assault  or  not.  If  the  assaults  and  death  stand  in  the 
relation  of  cause  and  effect,  the  felony  is  proved ;  if  they  do 
not,  the  assaults  are  unconnected  with  the  felony  charged, 
and  are  no  ground  for  a  conviction  under  the  statute. 
According  to  this  reasoning  the  statute  would  not  come 
into  operation  in  cases  of  homicide  by  assault,  and  I  believe 
it  was  not  intended  that  it  should.  But  if,  after  the  deci- 
sions, this  reasoning  is  not  adopted  to  the  full  extent,  still 
the  interest  of  public  justice  seems  to  me  to  require  that 
the  application  of  the  statute  should  be  restricted  to  those 
cases  only  of  homicide  where  the  subject  of  prosecution  is 
one  transaction,  where  the  death  is  attributed  to  a  single 
occasion  of  assault,  so  as  to  be  within  the  principle  laid 
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1851.  down  in  R.  v.  Birch.  It  is  important  for  public  justice  to 
rbo.  v.       conduct  trials  for  murder  with  unity  of  attention,  to  free  the 

Bi&D.  judge  from  the  technicality  in  which  we  are  now  involved, 
and  the  jury  from  referring  the  evidence  to  three  alterna- 
tives— murder,  assault,  and  acquittal ;  but  it  is  imperative 
to  release  a  prisoner  on  such  a  trial  from  liability  for  va- 
rious assaults.  If  he  is  liable  to  be  convicted,  of  coarse  he 
should  have  full  notice  and  opportunity  for  defence.  The 
death  may  be  attributed  to  various  counts,  to  various  as- 
saults, sometimes  single,  sometimes  in  a  series.  If  the 
prosecutor  is  found  to  be  mistaken  in  supposing  the  as- 
saults conduced  to  the  death,  and  the  prisoner  is  to  be 
acquitted  of  felony,  it  is  contended  he  must  then  be  con- 
victed of  all  the  assaults  which  have  been  proved ;  but  the 
Legislature  cannot  have  intended  that  the  mistake  of  the 
prosecutor  should  justify  an  unfair  trial;  and  the  trial 
would  not  appear  to  me  to  be  fair  if  the  prisoner,  when 
defending  himself  for  murder,  should  be  also  called  on  for 
a  contingent  defence  against  charges  for  several  alleged 
assaults  in  the  course  of  several  weeks,  some  of  which 
may  be  open  to  contradiction,  others  to  justification,  and 
others  to  mitigation.  The  purpose  of  the  statute  was  to 
prevent  the  delay  and  trouble  of  a  second  indictment  for 
assault.  In  cases  of  homicide  by  several  assaults,  the 
saving  would  be  effected  by  a  sacrifice  of  justice.  That 
construction  of  the  statute  is  to  be  adopted  which  most 
avoids  this  inconvenience.  The  learned  Judge  adopted  the 
construction  of  the  statute,  which  gives  it  this  restricted 
application,  and  his  summing  up  is  objected  to  on  that 
account :  but,  upon  the  grounds  above  stated,  the  ob- 
jection, in  my  judgment,  fails,  and  the  summing  up  ought 
to  be  sustained. 

Crbsswbll,   J. — The   question    now  to  be   determined 
arises  out  of  the  enactment  in  7  Will.  IV.  &  1  Vict.  c.  85, 
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8.  11:  ^^That  on  the  trial  of  any  person  for  any  felony  1851, 
whatever  where  the  crime  charged  shall  include  an  assault  Rbg.  if. 
against  the  person,  it  shall  be  lawful  for  the  jury  to 
acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of 
assault  against  the  person  indicted,  if  the  evidence  shall 
warrant  such  finding.^  The  crime  charged  means  the 
felony  charged,  and  that  must  be  of  such  a  nature  that  it 
cannot  be  committed  without  an  assault.  If  the  crime 
charged  does  not  necessarily  include  an  assault,  I  conceive 
that  the  case  cannot  be  brought  within  this  section  by  any 
express  averment  that  an  assault  was  committed.  If  the 
question  were  a  new  one,  and  I  had  been  called  upon  to 
construe  the  enactment,  without  reference  to  decided 
cases,  I  should  probably  have  been  of  opinion  that  it  was 
intended  to  apply  to  those  cases  only  where  an  attempt  had 
been  made  to  commit  a  felony  which  had  not  been  per^ 
fected,  and  in  making  the  attempt  an  assault  had  been 
committed.  But  it  has  been  held  that  the  statute  ought 
not  to  have  so  limited  a  construction,  and  that  a  party 
indicted  for  robbery  may  be  acquitted  of  that  felony,  and 
found  guilty  of  an  assault,  although  the  jury  negative  any 
intention  or  attempt  to  rob.  On  the  other  hand  it  has 
been  held  that  the  enactment  ought  not  to  have  the  widest 
application  of  which  the  words  are  capable ;  but  that  the 
assault,  to  come  within  it,  must  be  included  in  the  charge 
on  the  face  of  the  indictment,  and  also  be  part  of  the  very 
act  or  transaction  which  the  Crown  prosecutes  as  a  felony 
by  the  indictment. 
.  Those  two  points  were  ruled  by  the  unanimous  opinion  of 
the  judges  in  The  Queen  v.  Birch  and  another  (a).  That 
case  having  been  so  decided,  it  is,  in  my  judgment,  much 
better  to  abide  by  it,  whatever  doubts  I  may  entertain  as 
to  the  construction  of  the  statute,  than  to  render  the  cri- 

(a)  1  Den.  C.  C.  185. 
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1851.  minal  law  uncertain  by  reopening  a  question  which  has 
Rig.  v.  been  decided  by  the  whole  body  of  Judges.  If  the  decision 
of  the  whole  body  pronounced  one  year  may  be  overturned 
the  next,  that  reversal  may  again  be  overturned  the  follow- 
in^  year,  and  such  a  course  of  proceeding  would  throw  the 
whole  criminal  law  into  a  state  greatly  to  be  deplored.  I 
therefore  abide  by  the  decision  in  The  Queen  v.  Birch  and 
another^  and  hold  that  the  assault  of  which  a  party  may  be 
convicted  under  the  7  Will.  IV.  &  1  Vict.  c.  S5^  e.  11, 
must  be  part  of  the  very  act  or  transaction  which  tbe 
Crown  prosecutes  as  a  felony,  but  that  it  need  not  be  com- 
mitted in  attempting  to  commit  the  felony  charged. 

The  matter  to  be  determined  in  the  present  case,  then, 
is  whether  the  assaults, — ^for  which  the  Birds  were  iadicted 
and  tried  before  the  learned  Judge  who  has  reserved  this 
case  for  consideration, — were  part  of  that  act  or  traosactioo 
which  the  Crown  prosecuted  as  a  felony  before  my  brother 
Talfourd  on  a  former  occasion.  If  they  were  part  of  that 
transaction,  the  prisoners  might  have  been  before  convicted, 
and  they  cannot  be  tried  a  second  time  for  the  same  offence ; 
otherwise,  the  present  conviction  is  right.  On  this  part  of 
the  case,  also,  I  have  a  decision  of  the  whole  body  of 
Judges  to  guide  me,  for  I  cannot  distinguish  the  case  of 
The  Queen  v.  Phelps  (a),  from  the  present.  In  that  case 
Phelps  was  indicted,  together  with  two  others,  Southan 
and  Smith,  for  the  murder  of  Overbury  by  blows.  Evidence 
was  given  that  Phelps  had  struck  the  deceased  more  than 
once  and  knocked  him  down,  but  other  evidence  was  also 
given  which  showed  that  those  strokes  were  not  the  caui^ 
of  death,  and  that  Phelps  had  gone  away  a  quarter  of  an 
hour  or  more  before  the  blow  was  given  to  which  the  death 
of  the  deceased  was  ascribed.  The  late  Mr.  Justice  Colt- 
man  told  the  jury  that  there  was  no  evidence  to  support 

(a)  2  Moo.  C.  C.  241 ;  reported  alto  in  1  Ross,  on  Crimei. 
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the  charge  of  murder  against  Phelps,  but  that  they  might        1851. 
find  him  guilty  of  an  assault,  which  they  accordingly  did.        rio.  v. 
The  case  was  left  to  the  jury  on  the  charge  of  murder  as  to 
the  other  two  prisoners,  and  they  were  altogether  acquitted. 
The  propriety  of  the  conviction  of  Phelps  was  reserved  for 
the  opinion  of  the  Judges,  who  held  that  as  the  assault 
proved  did  not  form  a  constituent  part  of  the  greater  charge 
of  felony,  but  was  a  distinct  and  separate  assault,  the  con- 
viction was  wrong :  they  therefore  decided  that  the  assault 
so  committed  by  Phelps  was  not  part  of  the  act  or  trans- 
action which  the  Crown  prosecuted  as  a  felony  by  that 
indictment.     Here   the  Birds  were  shown  to  have  com- 
mitted various  assaults,  but  the  evidence  negatived  their 
being  the  cause  of  the  death  of  Mary  Ann  Parsons,  which 
was  ascribed  to  a  blow  inflicted  at  a  subsequent  time,  and 
the  party  who  inflicted  it  could  not  be  ascertained ;  where- 
upon the  learned  Judge  told  the  jury,  and,  in  my  (q>inion, 
rightly,  that  there  was  no  evidence  to  establish  the  charge 
of  murder  against  the  prisoners ;    and  the  evidence  then 
given  showed  that  the  assaults  proved  to  have  been  com- 
mitted by  the  Birds  were  not  part  of  Uie  act  or  transaction 
prosecuted  in  that  case.     Feeling,  therefore,  that  the  case 
of  The  Queen  v.  Phelps  cannot  be  distinguished  from  the 
present,  and  that  it  was  decided  by  the  whole  body  of 
Judges  for  the  reason  given  above,  I  should  think  it  right 
to  act  upon  it  as  a  binding  authority,  even  if  I  doubted  the 
propriety  of  the  decision.  But  it  seems  to  me  to  be  correct. 
The  act  or  transaction  which  the  Crown  prosecuted  by 
the  indictment  for  murder  preferred  against  the  Birds,  was 
the  act  of  killing  Mary  Ann  Parsons  of  maUce  aforethought 
by  blows.     The  indictment  did  not  describe  the  particular 
blows  by  which  the  death  was  occasioned,  and  it  was  com- 
petent to  the  Crown  to  give  evidence  of  any  blows  given  by 
the  prisoners,  and  to  endeavour  to  show  that  they  were  the 
cause  of  death.     But  still  the  transaction  prosecuted  was 
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1851.        the  death,  and  the  means  by  which  it  was  occasioned;  and 
rko.  v.       when  the  evidence  showed  that  the  death  was  occasioned 
Bird.        y^y  ^  particular  blow,  and  that  the  others  before  proved 
were  not  part  of  the  same  transaction,  but  wholly  distinct 
and  independent  of  it,  the  Judge  who  tried  the  prisoners 
was  bound  to  withdraw  them  from  the  consideration  of  the 
jury  on  the  charge  of  murder ;  and,  as  in  Pkelp8*s  case,  a 
conviction  of  those  assaults  would  have  been  wrong.     Nor 
can  I  discover  that  this  view  of  the  subject  is  inconsistrat 
with  The  Queen  v.  Birch  and  other  cases,  where  it  has 
been  held  that  although  the  evidence  fails  to  show  that  the 
supposed  felony  prosecuted  by  the  indictment  has  be^ 
committed  at  all,  nevertheless  the  party  charged  may  be 
convicted  of  an  assault,  for  it  may  still  be  ascertained  by 
evidence  what  is  the  transaction  really  prosecuted ;  ex.  gr.^ 
indictment  for  rape,  evidence  assault,  indecent  liberties,  an 
apparent  attempt  to  commit  the  crime  charged,  but  no 
completion  of  it.     The  transaction  is  ascertained,  and  an 
assault  being  part  of  it  comes  within  the  stat.  7  Will.  IV. 
&  1  Vict.  c.  85,  s.  11.    So,  in  the  case  of  an  indictment 
for  robbery,  as  in  The  Queen  v.  Sirch,  if  there  were  evi- 
dence of  one  assault  and  nothing  more,  that  would  appear 
to  be  the  transaction  prosecuted.     But,  assume  the  evi- 
dence to  be  of  an  assault,  and  afterwards  another  and  inde- 
pendent assault,  and  on  this  latter  occasion  money  lost,  the 
latter  would  appear  to  be  the  real  transaction  prosecuted ; 
and  the  party,  if  acquitted  of  the  latter  transaction,  could 
not  be  found  guilty  of  the  first  and  independent  assault. 
I  think,  therefore,  that  upon  principle  and  authority  I  am 
bound  to  say  that  the  present  conviction  is  right. 

WiGHTMAN,  J. — The  question  in  this  case,  in  substance, 
is  whether  the  prisoners  upon  their  trial  before  my  brother 
Talfourd,  upon  the  indictment  which  charged  them  with 
murder,  could  have  been  found  guilty  under  the  11th  sect. 
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of  the  Stat.  7  Will.  IV.  &  1  Vict.  c.  85,  of  any  of  the  as-        1851. 
saults  charged  against  them  by  the  indictment  subsequently       Rbq.  v. 
preferred  against  them,  and  to  which  they  have  pleaded 
autrefois  acquit. 

The  words  of  the  statute  are :  ^'  And  be  it  enacted,  that 
on  the  trial  of  any  person  for  any  of  the  offences  hereinbe- 
fore mentioned,  or  for  any  felony  whatever  where  the  crime 
charged  shall  include  an  assault  against  the  person,  it  shall 
be  lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a 
verdict  of  guilty  of  assault  against  the  person  indicted,  if 
the  evidence  shall  warrant  such  finding.**^  It  is  perfectly 
clear  that  this  clause  was  not  intended  to  apply  to  every 
assault  that  might  be  proved  against  the  prisoner  upon  a 
trial  for  a  felony  including  an  assault,  though  totally  un- 
connected in  time,  place,  or  circumstance  with  the  felony 
charged ;  and  from  the  time  of  the  passing  of  the  Act  its 
application  has  come  into  question  in  a  great  many  cases, 
and  there  are  dicta  and  decisions  of  individual  Judges  not 
easy,  and  it  may  be,  impossible  to  reconcile,  but  I  do  not 
think  it  necessary  or  expedient  to  refer  to  more  than  four 
of  them,  two  of  which  have  come  under  the  consideration 
of  a//  the  Judges,  and  two  others,  which,  though  only 
expressing  the  opinion  of  individual  Judges,  agree  so 
exactly,  as  it  appears  to  me,  in  principle  with  the  two 
cases  before  all  the  Judges,  as  to  the  instances  in  which 
the  statute  may  be  applied,  that  I  cite  them  as  additional 
authorities  for  the  conclusion  to  which  I  have  arrived  in 
the  present  case. 

The  cases  to  which  I  refer  are  R,  v.  Phelps  (a),  R.  v. 
Birch  {b)^  jR.  v.  St.  George  (c)^  and  iJ.  v.  Crumpton  (rf). 

These  cases  differing  in  some  respects  in  circumstances, 
all  agree  in  the  principle  upon  which  the  statute  is  appli- 
cable— that  the  prisoner  can  only  be  found  guilty  under  the 

(a)  2  Moo.  C.  C.  240.  (b)  1  Den.  C.  C.  186. 

(c)  9  C.  &  P.  483.  (d)  Car.  &  M.  600. 
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1851.  Act  of  Parliament  of  an  assault  which  was  involved  in  and 
Rio.  v.  formed  part  of  the  act  or  transaction  which  was  charged  as 
a  felony  in  the  indictment.  This  is  stated  in  terms  by  my 
brother  Parke  in  i2.  v.  8t,  George,  in  which  he  refers  to 
the  former  case  of  R.  v.  Ghitteridge  to  the  same  effect; 
and  it  is  the  opinion  of  my  brother  Patteson  in  22.  v. 
Crumptony  and  is  that  of  all  the  Judges  in  R.  v.  Birek 
and  R.  v.  Phelps. 

Assummg  then,  that  the  principle  upon  which  the  qoes- 
tion,  whether  a  prisoner  charged  with  a  felony  including  an 
assault,  can,  if  acquitted  of  the  felony,  be  convicted  of  an 
assault,  is  settled  by  the  cases  to  which  I  have  referred,  it 
only  remains  to  apply  that  principle  to  the  present  case. 
The  prisoners  were  charged  upon  the  first  indictment  wifli 
the  murder  of  Mary  Ann  Parsons,  by  beating,  striking  and 
kicking  her  at  different  times  as  stated  in  the  indictment. 
The  act  or  transaction  charged  as  a  felony  was  an  assault- 
ing and  beating,  which  caused  the  death  of  Mary  Ann 
Parsons.  The  death  was  proved  by  the  prosecutors  to  have 
been  wholly  caused  by  a  blow  given  very  shortly  before  the 
4th  January  1850,  but  as  there  was  no  evidence  that  it 
was  inflicted  by  either  of  the  prisoners  they  were  acquitted 
of  the  felony  with  which  they  were  charged. 

But  it  was  proved  in  the  course  of  the  trial  that  on 
several  days  and  occasions  before  the  day  when  the  filial 
blow  was  given,  the  prisoners  had  assaulted  and  beaten  the 
deceased,  but  those  assaults  were  quite  distinct  and  inde- 
pendent of  the  act  or  transaction  which  caused  the  deatL 
It  is  true  that  the  felony  is  charged  to  have  been  committed 
by  beating — ^that  the  deceased  did  die  by  beating,  and  that 
the  prisoners  were  proved  to  have  beaten  her;  but  the 
assaults  and  beating  proved  against  them  did  not  form  part 
of  the  act  or  transaction  which  was  charged  as  a  felony  in 
the  indictment;  the  act  or  transaction  charged  was  the 
assaulting  and  beating  which  actually  caused  the  death. 
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The  Crown  prosecuted  in  respect  of  an  assault  and  1851. 
blows  which  caused  death,  and  proved  that  at  a  particular  rbo.  «. 
time  a  blow  was  inflicted  by  some  one,  which  did  cause  the 
death  of  the  deceased ;  it  was  that  blow,  and  that  only, 
which  caused  the  death,  and  was  in  fact,  as  it  appeared  by 
the  evidence  for  the  Crown,  the  act  which  was  charged  as 
felonious.  The  prisoners  were  not  proved  to  have  com- 
mitted that  act,  nor  were  any  of  the  assaults  and  beatings 
proved  against  them  any  part  of  the  transaction  which  the 
Crown  proved  to  be  the  cause  of  death,  and  were  therefore 
not  involved  in,  nor  did  they  form  part  of-  the  act  or  trans- 
action which  was  charged  as  a  felony  in  the  indictment. 

In  a.  V.  Birch  and  others^  the  prisoners  were  indicted 
for  feloniously  assaulting  and  robbing  the  prosecutor,  with 
violence.  The  evidence  proved  that  the  prosecutor  was 
attacked  by  several  persons  and  knocked  down,  and  the 
prisoner  was  seen  to  strike  him  whilst  on  the  ground  with 
other  persons  about  him  also  misusing  him ;  but  by  reason 
of  the.  absence  of  the  prosecutor  the  charge  of  felony  was 
not  supported,  but  the  prisoner  was  convicted  of  an  assault 
under  the  statute ;  and  held  rightly,  because  the  assault 
formed  part  of,  and  was  involved  in,  the  act  or  transaction 
which  was  charged  as  a  felony  in  the  indictment.  It  was 
clear  that  it  was  at  that  time  that  the  felony  charged  in  the 
indictment  was  committed,  if  at  all,  and  the  assault  formed 
part  of  that  transaction,  and  was  involved  in  it.  The  dis- 
tinction between  that  and  the  present  case  appears  to  me 
clear.  If,  in  the  present  case,  it  had  appeared  that  at  the 
time  the  mortal  injury  was  received,  the  prisoners  were  with 
the  deceased,  and  had  assaulted  and  beaten  her  immediately 
before,  but  that  the  evidence  raised  a  doubt  whether  the 
mortal  injury  was  occasioned  by  those  blows,  or  by  a  fall 
which  might  be  attributed  to  accident,  and  on  that  ground 
the  jury  had  acquitted  the  prisoners  of  felony,  I  should  think 
that  they  might  have  been  convicted  of  assault  under  the 
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1851.       statute;  for  in  that  case  the  assault  proved  would  have  been 
rbg.  «.       involved  in  and  formed  part  of  the  act  or  transaction  charged 
as  a  felony  in  the  indictment,  and  prosecuted  as  such ;  and 
though  the  evidence  failed  to  establish  it  as  a  felony  it  was 
the  only  transaction  which  was  intended  to  be  charged  as 
felonious;  if  that  was  not  felonious  there  was  no  other;  but 
the  assaults  in  question  were  wholly  unconnected  with,  and 
independent  of,  the  transaction  which  was  proved  on  the 
part  of  the  prosecution  to  have  caused  the  death  of  the  de- 
ceased, and  which  was  the  felony  charged  against  the  prison- 
ers, and  of  which  they  might  have  been  found  guilty,  if  they 
could  have  been  proved  to  have  been  actors  in  it.     I  may 
observe  that  the  issue  taken  by  the  replication  to  the  plea  of 
autrefois  acquit  is,  ^^  That  the  prisoners  were  not  upon  the 
previous  trial  acquitted  of  the  felony  and  murder,  including 
the  same  identical  assaults  charged  in  the  second  indict- 
ment."    For  the  reasons  I  have  given,  it  appears  to  me 
that  the  felony  and  murder  charged  in  the  first  indictment 
did  not  include  the  same  identical  assaults  charged  in  the 
second  indictment.     The  learned  Commissioner,  in  charg- 
ing the  jury,  told  them  that  if  they  were  satisfied  that  there 
were  several  distinct  and  independent  assaults,  some  or  any 
of  which  did  not  in  any  way  conduce  to  the  death  of  the 
deceased,  it  would  be  their  duty  to  find  a  verdict  for  the 
Crown.     The  whole  of  this  charge  is  hardly  correct,  as  the 
question  is  not  whether  the  assault  conduced  to  the  death 
of  the  deceased,  but  whether  it  was  part  of  the  very  act  or 
transaction  which  was  charged   as  a  felony  in   the  first 
indictment.     But  this  is  not  a  case  for  a  new  trial,  and  the 
question  substantially  is,  whether,  notwithstanding  this  de- 
fect, if  it  be  one,  the  verdict  is,  under  all  the  circumstances 
right ;  the  charge  directs  the  jury  to  the  main  point,  whe- 
ther the  assaults  were  distinct  and  independent  assaults, 
clearly  meaning  distinct  and  independent  of  that  which  was 
involved  in  and  part  of  the  act  or  transaction  charged  as  a 
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felony  by  the  pros^ution,  and  U|k>il  the  great  pcriiit  &eeniB        1851. 
Bubstantialljr  correct;    and  it  would  be  too  much  to  set       UmoTv. 
aeiid^  A  Verdict  fully  warranted  by  the  evidence,  because         ^'*^* 
upon  il  critical  examination  of  the  Judge^'s  charge,  there 
may  have  been  a  partial  defect;    the  charge,  upon  the 
whole,  is  substantially  correct: 

I  am  therefore  of  opinion  that  the  prisoner  could  not, 
consistently  with  the  principle  which  I  have  already  stated, 
have  been  convicted,  upon  the  first  indictment,  of  those 
assaults  which  were  the  subject  of  the  second  indictment ; 
find  that  the  verdict  which  has  been  found  for  the  Crown  is 
right: 

Maule,  J.-^I  ain  of  opinion  that  the  prisoners  were  en- 
titled to  an  acquittal.  The  prisoners,  who  were  indicted 
for  an  assault,  having  pleaded  that  the  assault  was  compre- 
hended in  the  indictment  for  murder,  which  was  denied, 
the  question  which  we  are  now  called  upon  to  determine 
arose.  It  seems  to  me,  upon  the  evidence,  and,  indeed; 
upon  what  is  not  at  all  disputed  by  anybody,  that  the 
assaults  charged  upon  the  second  indictment  were  assaults 
comprehended  in  the  felonious  violence  charged  upon  the 
former  occasion.  Now  the  prisoners  upon  the  former 
occasion  were  indicted  for  murdering  Mary  Ann  Par- 
sons by  beating.  There  were  a  considerable  number  of 
counts  stating  various  assaults,  and  stating,  as  the  result  of 
them,  that  the  girl  was  murdered.  Upon  the  second  occa- 
sion, no  doubt  was  raised  at  all  that  the  assaults  for  which 
it  was  intended  to  try  the  prisoners  were  the  veiy  same 
assaults  that  had  been  given  in  evidence  upon  the  former 
occasion,  and  which  were  comprehended  in  some  of  the 
counts  of  the  indictment  upon  that  occasion. 

The  drime  charged  is,  I  think,  t6  be  determined  by  look- 
ing at  the  indictment ;  the  indictment  is  the  legal  charge, 
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1851.       and  there  the  crime  is  charged  in  several  counts  oomprebeiid« 
Rbo.  t.       ing  assaults,  comprehending  different  assaults,  comprehend- 
'^''        ing,  according  to  concession,  those  very  assaults  for  which 
the  prisoners  were  secondly  tried.     They  were  acquitted 
upon  the  first  indictment,  and  they  were  no  doubt  entitled 
to  be  acquitted  upon  the  evidence  given  before  my  learned 
brother  Talfourd,  J.,  upon  that  trial ;  and  no  doubt  could 
ever  have  entered  into  the  mind  of  anybody  who  knew  any- 
thing about  the  matter,  that  they  were  entitled  to  be 
acquitted  of  the  murder  upon  all  those  counts,  and  they 
were,  in  fact,  acquitted  upon  all  those  counts;  and  they 
were  acquitted  of  everything  which  could  have  been  proved 
under  any  one  of  those  counts.     Now  putting  aside  the 
grave  doubt  which  has  been  raised  by  two  of  my  learned 
brothers,  at  least,  whether  upon  any  indictment  for  homi- 
cide, according  to  the  true  intent  of  the  statute,  you  could 
convict  of  assaults,  and  assuming  that  you  could,  (which 
I  think  we  must  do)  then  it  seems  to  me  that  upon  every 
one  of  those  counts  in  that  indictment  (in  whatever  way 
they  were  dealt  with  by  the  Counsel  for  the  prosecution 
upon  that  occasion)  the  prisoners  were  entitled  to  the  fall 
benefit  of  the  acquittal ;  that  is,  just  to  the  same  benefit 
of  acquittal  as  the  prisoners  would  have  been  entitled  to, 
if  any  one  of  those  counts  had  stood  alone.     I  cannot  at 
all  understand,  upon  the  assumption  that  I  have  already 
made,  how  you  can  make  a  distinction  between  the  dif- 
ferent counts  of  the  indictment.     I  do  not  know  that  any 
distinction  is  actually  made.     Suppose  any  one  of  them 
had  stood  alone ;  for  the  sake  of  simplifying  the  matter, 
suppose    the   count   charging  an  assault   on  the  5th  of 
November,  which  was  said  to  have  ended  in  the  felonious 
death  of  the  deceased  had  stood  alone,  and  the  evidence 
had  been  given  which  was  given  in  respect  of  the  death, 
and  the  jury  had  been  of  opinion  that  death  had  been 
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produced  by  that  assault,  they  might  have  convicted  the  1851. 
prisoner  under  that  one  count  for  murder  or  manslaughter ;  Rbo.  v. 
and  if  the  jury  might  have  convicted  the  prisoners  of  any  ^^' 

of  the  assaults,  they  must  be  taken,  I  think,  to  have  ac- 
quitted them  of  the  whole. 

There  may  be  some  inconvenience  arising  from  whatever 
construction  is  put  upon  this  act ;  and  that  the  point  itself 
is  doubtful,  I  think  is  demonstrated  by  the  fact  that  there 
are  so  many  of  the  learned  Judges  entertaining  an  opinion 
contrary  to  that  which  I  entertained  myself — otherwise,  I 
certainly  should  have  thought  that  it  was  a  clear  point 
enough.  Upon  the  former  occasion  the  indictment  stated 
in  general  terms  indeed,  but  in  terms  which  it  is  not  at  all 
questioned  were  intended  to  comprehend,  and  did  compre- 
hend, the  particular  transactions  given  in  evidence  on  the 
part  of  the  prosecution  at  the  trial  The  indictment 
charged  those  very  acts  in  several  counts,  and  those  very 
acts  charged  in  those  counts  were  before  the  jury,  and 
whether  it  was  assault  or  whether  it  was  felony,  (I  cannot 
see  any  ground  for  the  reasoning  which  has  been  urged^ 
that  where  there  has  been  no  felony  you  cannot  convict 
of  assault;  that  is  contrary  to  every  day'^s  practice,)  it 
seems  to  me,  that  it  was  quite  competent  for  a  con- 
viction of  assault  to  have  taken  place^  and  that  there- 
fore the  parties  were  tried  a  second  time  for  the  same 
offence. 

The  acquittal  upon  the  former  occasion  seems  to  have 
taken  place  very  much  by  the  consent  of  all  partieSi 
The  case  seems  to  have  failed  as  to  the  murder^  and 
after  that  was  decided  a  conviction  of  assault  was  not 
pressed ;  and  indeed  it  is  not  very  usual  in  cases  of  indict^ 
ment  for  murder  to  press  for  a  conviction  of  assaults  It  is 
very  seldom  indeed  that  I  have  known  it  pressed  for^  which 
is  perhaps  an  argument  in  favour  of  the  convenience  of  the 
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1851.        mterpretation  which  some  of  my  learned  brethren  have 
RkqTv.       suggested,  and  which  might  perhaps  be  properly  adopted  if 
®'*'**        we  were  not  bound  by  contrary  decisions. 

I  think  that  the  prisoners  had  been  formerly  tried  and 
acquitted  of  that  of  which  they  have  been  convicted  upon 
the  second  occasion,  and  therefore  that  the  conviction  is 
bad. 

Ck)LERiDOBy  J. — I  have  considered  this  case  with  all  the 
attention  which  the  known  conflict  of  opinions  upon  it 
among  the  Judges  made  it  proper  for  me  to  bestow ;  and, 
although  I  cannot  say  that  I  have  arrived  at  a  conclusion 
free  from  all  doubt,  yet  upon  the  whole  I  think  that  tke 
conviction  was  right. 

The  question  depends  on  the  true  construction  to  be  put 
upon  the  words  of  the  statute,  that  "  at  the  trial  of  any 
person  for  any  felony  whatever,  where  the  crime  charged 
shall  include  an  assault  against  the  person,  it  shall  be 
lawful  for  the  jury  to  acquit  of  the  felony,  and  to  find  a 
verdict  of  guilty  of  assault  against  the  person  indicted,  if 
the  evidence  shall  warrant  such  finding.^  These  words  are 
very  general,  and  yet  as  justice  requires,  so  I  think  from 
the  very  words,  if  closely  examined,  some  limitations  will 
be  found  clearly  implied  upon  their  generality,  and  these  it 
will  be  right  to  point  out. 

First.  I  remark  the  change  of  language  from  '*  felony''  to 
*' crime  charged.'"  The  first  points  to  the  species,  the 
second  to  the  individual  case,  and  that  case  must  be 
'* charged;''  t.  e.,  expanded  in  statement  on  the  indict- 
ment. The  statute  therefore  applies  only  where  the  indi- 
vidual crime,  being  a  felony  in  itself  involving  an  assault, 
shall,  as  it  is  charged  on  the  face  of  the  indictment,  include 
an  assault  on  the  person ;  and  the  whole  charge  will  be 
compounded  of  the  assault,  and  all  those  circumstances, 
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nrhether  of  act,  intent,  or  consequencee,  which  go  to  make  1851. 
the  felony  complete — ^theee,  with  the  former,  altogether  Bmq.v. 
oiaking  one  whole. 

The  statute  then  proceeds  to  say,  that  in  such  case  the 
jury  may  '' acquit  of  the  felony  *"  and  find  a  verdict  of 
^*  guilty  of  assault.**^  Whether  this  means  that  they  may 
first  acquit  of  the  whole  charge  as  preferred,  and  then, 
looking  at  the  facts  composing  it,  select  one,  and  find  the 
prisoner  guilty  of  the  assault  as  a  new  charge,  or  only  that 
they  may  acquit  of  the  felonious  part  of  the  charge  and 
convict  of  the  assault  which  formed  the  other  part,  is 
immaterial;  for  in  either  way  the  assault  of  which  they 
find  guilty  must  clearly  have  been  that  which  was  involved 
in  and  made  part  of  the  one  entire  crime  charged  on  the 
face  of  the  indictment.  No  one  reading  the  section,  and 
at  all  accustomed  to  the  rules  of  legal  interpretation,  would 
suppose  that  any  independent  assault,  though  receivable  in 
evidence  it  may  be  as  conducing  to  the  proof  of  the  pri- 
soner's guilt,  could  be  made  the  subject  of  the  verdict;  that 
would  be  to  convict  the  prisoner  of  an  offence  with  which 
he  had  never  been  charged,  against  which  he  had  never  in 
fact  defended  himself,  and  which  he  could  not  be  supposed 
prepared  to  do. 

Thus  far  seems  clear.  But  a  further  question  is  raised 
upon  the  words  ^^  acquit  of  the  felony.*"  An  acquittal  may 
take  place  where  one  prisoner  only  is  charged,  either  be- 
cause the  proof  fails  to  show  that  any  felonious  act  has  been 
committed,  or  because  the  act  appearing  to  be  felonious  is 
not  brought  home  to  the  prisoner ;  and  when  more  than 
one  prisoner  is  charged  also,  because  he  is  not  proved  to 
have  taken  part  in  the  act,  which,  as  to  all  or  some  of  those 
charged  with  him,  is  found  to  be  felonious.  The  statute 
does  not  in  terms  regard  these  distinctions ;  nor  do  I  think 
it  material  to  follow  thetn  out ;  because,  if  they  at  all  affect 
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1851.  the  application  of  the  statute — t.  f.,  if  the  statute  does  not 
rbo.  t.  ftppty  to  all  cases  of  acquittal,  but  only  to  some — it  will  be 
^*^*  found,  I  am  convinced,  if  the  inquiry  be  fully  followed  out,  to 
depend  on  this  ;*— whether  on  the  given  ground  of  acquittal 
the  assault  could  or  could  not  be  part  of  the  whole  crime 
charged  as  felonious.  It  seems  to  me  too,  I  own,  that  to 
make  this  directly  the  test  of  the  applicability  of  the  statute 
leads  to  a  more  technical,  or,  if  it  be  thought  a  fitter  ex- 
pression, a  more  strictly  scientific  rule  of  construction,  than 
k  proper  for  the  occasion ;  for  I  conceive  it  clear,  that  the 
statute  was  framed  to  meet  a  commonly  occurring  evil  of 
the  entire  escape  from  punishment  of  one  who  was  cleariy 
guilty  of  a  part  of  the  charge  because  he  was  not  found 
guilty  of  the  whole,  and  that  in  framing  their  remedy  for 
this,  the  framers  were  not  careful  to  observe  the  precise 
conditions  of  the  existing  criminal  law :  indeed  the  remedy 
is  founded  on  an  avowed  innovation  upon  it.  Whether  this 
might  have  been  avoided,  or  had  better  have  been  avoided, 
is  not  the  question :  our  duty  is  to  interpret  the  statute  as 
we  find  it,  and  bearing  this  in  mind, — ^in  order  the  better  to 
fulfil  its  intents. 

But  recurring  to  that  which  I  consider  the  true  and 
more  expedient  test,  whether  in  any  given  case  a  f^J 
acquitted  of  felony  may  be  found  guilty  of  assault — the  test, 
namely,  whether  the  assault  of  which  it  is  proposed  to  find 
him  guilty,  formed  part  of  the  whde  crime  charged  as 
felonious — the  question  still  arises,  how  are  you  prac- 
tically to  ascertain  that  t  And  here  I  think  it  most  con- 
venient to  introduce  the  case  of  i2.  v.  Birch  and  Hardy  {a)y 
because  the  resolution  in  that  case  brings  us  down  to  that 
point  in  the  inquiry  at  which  I  have  now  arrived.  The 
Judges  there  are  reported,  according  to  the  manuscript 

(a)  1  Den.  C.  C.  185. 
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note  of  my  brother  Parke»  to  have  thought  ''that  the        1851. 
enactment  was  not  to  be  confined  to  cases  where  the  pri-       R^oTt] 
soner  committed  an  assault  in  the  prosecution  of  an  attempt        ^^^' 
to  commit  a  felony ;  nor  was  it  to  be  extended  to  all  cases 
in  which  the  indictment  for  a  felony  on  the  face  of  it 
charged  an  assault.^    But  they  were  of  opinion,  that ''  in 
order  to  convict  of  an  assault  under  the  section,  the  assault 
must  be  included  in  the  charge  on  the  face  of  the  indict- 
ment, and  also  be  part  of  the  very  act  or  transaction  which 
ihe  Crown  prosecutes  as  a  felony  by  the  indictment/^ 

The  rule  here  laid  down  is  the  same  to  which  a  mere 
consideration  of  the  words  of  the  statute,  unaided  by  any 
decision,  would  have  brought  me.  But  then  arises  the 
question,  how  in  any  given  case  it  is  to  be  ascertained 
whether  the  assault  on  which  the  verdict  is  to  be  allowed 
to  pass  was  ''  included  in  the  charge  and  on  the  face  of  the 
indictment,'*  and  also  whether  it  be  ''  part  of  the  very  act 
or  transaction  which  the  Crown  prosecutes  as  a  felony  by 
ihe  indictment.^  The  generality  of  the  language  of  our 
indictments  makes  it  impossible  to  determine  the  first 
question  merely  by  looking  to  the  face  of  the  instrument. 
We  can  learn  no  more  from  that  than  whether  any  assault 
is  charged  or  not;  wh^t  assault;  when,  where,  or  how 
committed;  all  particulars,  in  short,  from  which  identification 
of  charge  and  proof  as  to  specific  assaults  could  be  made 
out  are  left  entirely  unascertained  by  that — a  state  of 
things  at  first  sight  difficult  to  reconcile  with  the  theory 
of  pleading,  with  however  little  inconvenience  it  may  be 
found  to  work  in  practice. 

Again,  it  would  not  be  right  to  let  the  determination  of 
the  second  question  depend  upon  the  opening  speech  of 
Counsel  for  the  Crown,  nor  on  the  course  he  may  pursue 
in  conducting  his  case :  often  there  is  no  opening  speech, 
often  no  Counsel  for  the  Crown.  But,  assuming  there  were 
both  in  all  cases,  it  could  not  be  left  to  the  Counsel  merely 
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1851.       by  stating  the  assault  in  the  opening,  or  oifering  evidence 
Rbo.  V,       of  it  in  the  course  of  his  proof,  to  make  the  prisoner  liable 
to  a  verdict  for  it,  unless  the  circumstances  were  such  as 
really  brought  it  within  the  scope  of  the  statute. 

It  seems  to  me  however,  I  own,  that  there  is  more  seem- 
ing than  real  difficulty  in  a  practical  application  of  the  rule 
as  it  is  laid  down  in  R.  v.  Birch.  In  the  first  place  the 
indictment  must  be  supposed  to  have  alleged  an  assault  or 
assaults  (it  is  immaterial  which) ,  and  one  or  more  must  be 
supposed  to  have  been  given  in  evidence.  It  must  be  sup- 
posed, too,  that  when  the  evidence  is  closed  the  Judge,  by 
the  light  that  it  affords,  will  have  been  enabled  to  see 
what  act  or  transaction  it  is  which  it  has  been  intended  to 
prosecute  as  a  felony  by  the  indictment  (for  that  which  he 
has  in  fact  attempted  to  substantiate  the  Counsel  must  be 
taken  to  have  intended  to  prosecute) ;  and  with  that  know- 
ledge, how  shall  the  Judge  have  any  difficulty  in  seeing 
whether  there  is  any  evidence  to  connect  the  assault  or 
assaults  proved  with  the  felonious  act  or  transaction  which 
it  has  been  sought  to  prove?  It  is  the  province  of  the 
Judge  on  all  trials  to  determine  whether  there  is  any  evi- 
dence to  prove  an  issue ;  and  the  connection  I  now  speak 
of  is  in  the  nature  of  an  issue.  If  there  be  evidence,  the 
question  for  the  jury  will  be,  do  they  believe  it,  and  also 
the  fact  of  the  assault ;  and  if  they  believe  both  the  pri- 
soner will  be  found  guilty  under  the  statute.  Of  course 
what  the  nature  and  extent  of  the  connection  must  be  to 
satisfy  the  statute — what  the  evidence,  whether  of  time, 
place,  intent,  or  other  circumstance  to  make  it  out— the 
Judge  would  have  to  point  out  to  the  jury.  If  there  be 
in  the  Judge'^s  opinion  no  suqh  evidence,  this  matter  could 
never  go  to  the  jur^. 

Every  case  of  this  kind  supposes  an  acquittal  of  the  pri- 
soner of  the  felony  cliarged ;  but  it  has  been  thought  that 
distinctions  may  arise  according  to  the  ground  of  acquittal. 
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act  has  been  committed  at  all ;  as,  in  case  of  murder,  that  rbq.  9. 
the  deceased  has  died  from  natural  causes ;  or  in  robbery,  ^'*°* 
that  no  money  or  chattel  has  been  taken  from  the  prose- 
cutor; or  because  they  think  the  felonious  act  is  shown  to 
have  been  committed  by  some  third  party  with  whom  the 
prisoner  is  not  so  connected  as  to  be  a  felonious  accomplice ; 
or  because,  simply,  they  think  the  act  or  the  felonious  in- 
tention not  satisfactorily  brought  home  to  the  prisoner. 
But  in  all  these  cases,  equally,  the  prisoner  is  disconnected 
with  the  felonious  charge.  The  acquittal  in  all  is  simply 
that  he  is  not  guilty.  A  felony  supposed  to  be  committed 
by  another  or  not  proved  as  to  him,  is,  as  to  him  and  as  to 
the  charge  in  hand,  as  much  no  felony  as  if  none  had  ever 
existed  at  all ;  and,  therefore,  in  all  these  cases  the  sup- 
posed assault  is  equally  disconnected  with  the  felony — ^it 
can  form  no  part  of  that  which,  by  the  assumption,  does 
not  exist  at  all.  But  it  is  obvious  that  this  cannot  prevent 
that  sort  of  connection  which  the  statute  requires,  because 
if  it  did  the  statute,  which  applies  only  in  cases  of  acquittal, 
could  have  no  operation  at  all.  The  ground  of  acquittal 
may  indeed  often,  in  individual  cases,  show  that  the  statute 
cannot  be  resorted  to;  but  it  will  not,  I  conceive,  ever 
make  the  application  of  the  rule,  according  to  the  course  I 
have  sketched  out,  impracticable. 

I  have  forborne  in  these  remarks  from  citing  cases,  with 
the  exception  of  that  of /2.  v.  Birchy  on  which  I  have  dwelt, 
for  the  obvious  reason  that  it  was  one  decided  by  the  as- 
sembled Judges  in  which  it  was  attempted  to  lay  down  a 
rule  for  future  guidance.  I  have  considered  myself  bound 
by  that  case,  and  my  only  object  has  been  to  understand 
and  apply  it.  Decisions  of  single  Judges,  with  all  the  sincere 
respect  I  feel  for  those  who  have  pronounced  them,  I  think, 
are  not  entitled  to  much  consideration,  where,  as  in  the 
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1851.        present  case,  we  are  trying  the  rule  laid  down  by  the  body, 
rko.  tf.       and  seeking  to  illustrate  and  ^ply  it* 

BmD.  There  is,  I  think,  but  one  other  case  decided  by  the 

Judges  upon  the  section;  one  so  remarkably  like  the 
present  that  I  am  unable  to  find  any  substantial  difference 
between  the  two.  I  mean  the  case  of  R.  v.  Phelps  and 
two  others  (a).  Like  this,  that  was  a  charge  of  murder 
against  more  than  one  person,  all  charged  as  principals  io 
one  count,  and  the  death  alleged  to  have  been  occanoned 
•  by  striking  and  beating.  All  were  acquitted  of  the  felony. 
There  was  evidence  against  two  that  they  were  present  at 
and  took  part  in  the  violence  which  occasioned  the  death, 
but  Phelps,  who  had  struck  the  deceased  several  blows^  had 
gone  away  from  fifteen  to  thirty  minutes  before  the  violence 
was  committed.  The  learned  Judge  who  tried  the  case 
seems,  from  the  report  in  Carrington  and  Marahman,  rsther 
to  have  assumed  that  if  this  evid^ice  against  Phelps  were 
believed,  he  might  be  found  guilty  of  assault,  and  he  was 
so  convicted.  But  the  Judges  were  unanimously  of  opinkm 
that  the  conviction  was  wrong :  they  assumed,  in  fact,  that 
it  was  a  distinct  and  separate  assault ;  and  they  laid  down, 
in  substance,  the  same  rule  as  that  afterwards  propounded 
in  R.  V.  Birch^  viz.,  that  to  bring  a  case  within  the  statute 
'*  the  assault  must  be  such  as  forms  one  constituent  part  of 
the  greater  charge  of  felony .*"  Neither  report  is  full  enough 
to  enable  one  to  say  whether  there  was  any  evidence  to 
connect  Phelps's  assault  with  the  fatal  and  felonious  violence 
of  other  persons,  such  as  to  make  it  part  thereof  without 
making  him  guilty  of  the  felony  ;  if  there  were,  the  result 
only  would  have  been  difierent  but  the  rule  the  same. 
Even  if  I  thought  this  case  wrongly  decided,  I  should  not 
feel  that  we  were  at  liberty,  divided  as  we  are  in  opinion, 

(a)  2  Moo.  C.  C.  240;  S,  C,  Cor.  &  M.  180. 
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to  overrule  it ;  uniformity  of  decision,  if  it  be  important  in        1851. 
any  Court  or  in  any  branch  of  the  law,  is  above  all  im-        RegTv. 
portant  in  this  Central  Court  of  Criminal  Appeal  and  in         ^'^' 
this  branch  of  our  law.     But  it  is  a  great  satisfaction  to 
me,  after  much  doubt  and  fluctuation  of  opinion,  that  I 
can  concur  with  it  entirely  and  have  the  benefit  of  its 
authority. 

My  judgment  is  already  so  much  longer  than  I  could 
have  wished,  that  I  will  not  prolong  it  either  by  applying 
what  I  have  said  at  any  length  to  the  case  before  us,  or  by 
any  consideration  of  the  objection  made  to  the  direction  of 
Mr.  Gumey.  In  my  view  the  latter  cannot  be  necessary,  for 
it  resolves  itself  into  the  main  point ;  and  in  any  view  the 
former  may  be  dispensed  with  after  the  judgments  already 
pronounced,  and  where  we  all  are  so  familiar  with  the  frntsts 
and  the  questions  we  have  had  to  consider.  I  will  only  say 
that  the  assaults  given  in  evidence  on  the  first  trial,  re* 
specting  which  the  present  question  has  arisen,  appear  to 
me  to  have  been  so  entirely  and  unquestionably  severed 
from  the  felonious  act  or  transaction  of  which  the  prisoners 
were  acquitted  that  my  brother  Talfourd  was  perfectly 
justified  in  not  submitting  them  to  the  jury.  I  am,  there- 
fore, of  opinion  that  the  present  conviction  was  right. 

Pattbson,  J. — Two  questions  appear  to  me  to  arise  in 
this  case;  first,  whether  the  prisoners  could  have  been 
convicted,  upcm  the  former  trial,  of  all  the  assaults  charged 
in  the  present  indictment ;  and,  secondly,  even  supposing 
that  they  could  not,  whether  the  proper  points  were  put  to 
the  jury  by  the  learned  Judge  upon  the  present  trial. 

The  former  indictment  contained  several  counts.  In  some 
a  single  act  of  assault  and  murder  was  charged :  in  others 
a  series  of  assaults  on  difierent  days,  causing  together  the 
death  of  the  deceased,  and  constituting  the  crime  of  murder. 
It  is  plain  that  one  felony  only  is  chained,  from  the  nature 
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1851.  of  the  crime — ^murder  of  one  individual;  it  is  impoesible 
Rbo.  v.  that  the  counts  could  be  treated  as  charging  separate 
felonies,  and  the  Judge  could  not  be  called  upon  to  put  the 
prosecutor  to  his  election. 

By  the  evidence  it  appeared  that  the  death  arose  exclu- 
sively from  one  assault  and  wound,  shortly  before  the  death, 
and  that  all  the  other  assaults  were  unconnected  with  the 
death.  The  infliction  of  that  assault  and  wound  was  not 
brought  home  to  either  of  the  prisoners,  consequently  they 
were  entitled  to  be  acquitted  of  the  murder,  and  of  the 
assault  which  really  caused  the  death.  But  several  assaults 
were  proved  against  them,  prior  to  that  which  caused 
the  death,  though  unconnected  with  it ;  and  whether 
they  might  have  been  convicted  of  those  assaults  is  the 
question. 

The  Stat.  7  Will.  IV.  &  1  Vict.  c.  85,  s.  11,  provides 
that  '^  on  the  trial  of  any  person  for  any  of  the  offences 
hereinbefore  mentioned,  or  for  any  felony  whatever,  where 
the  crime  charged  shall  include  an  assault  against  the 
person,  it  shall  be  lawful  for  the  jury  to  acquit  of  the  felony, 
and  to  find  a  verdict  of  guilty  of  assault,  against  the  person 
indicted,  if  the  evidence  shall  warrant  such  finding.**^  I  do 
not  think  that  this  clause  is  to  be  confined  to  such  crimes 
as  necessarily  include  an  assault,  as  rape,  robbery,  wounding 
with  intent  to  murder,  and  such  like.  If  it  were  so  con- 
fined, murder  and  manslaughter  would  not  be  within  it ; 
for  they  may  be  committed  without  an  assault,  as  by 
poisoning  or  negligence.  I  am  satisfied  that  the  clause 
extends  to  those  crimes,  which  in  their  nature,  may  or  may 
not  include  an  assault ;  and  which  are  charged  in  the  in- 
dictment as  so  doing. 

The  words  of  the  clause  are  very  general,  and  might,  at 
first  sight,  be  supposed  to  warrant  a  conviction  for  assault 
where  the  proof  of  the  felony  failed ;  whether  that  assault 
were  connected  with  the  supposed  felony  or  not,  and  at 
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whatever  time,  however  distinct  from  the  time  of  the  sup-        1851. 


posed  felony,  it  took  place.  But  the  manifest  injustice  of  Rbo.  v. 
so  construing  them  has  made  it  necessary  to  put  some 
limitation  upon  their  meaning;  accordingly,  many  cases 
have  occurred  in  which  learned  Judges  have  felt  themselves 
bound  to  lay  down  what  they  considered  to  be  the  true 
limitation. 

Those  cases  were  cited  and  commented  upon  when  the 
present  case  was  argued,  and  I  do  not  propose  to  enter  into 
a  detailed  examination  of  them.  They  are,  for  the  most 
party  decisions  of  single  Judges  on  the  circuit ;  entitled 
certainly  to  have  full  weight  given  to  them,  and  assisting 
lis  greatly  in  coming  to  a  right  conclusion  upon  the  present 
case,  in  which  they  are  in  some  measure  brought  under 
review.  They  are  for  the  most  part  cases  in  which  the 
felony  charged  has  included  a  single  assault ;  and  they  lay 
down  the  rule,  that  in  such  cases  there  can  be  no  conviction 
for  an  independent  assault  at  a  different  time,  because  such 
assault  can,  by  no  reasonable  construction,  be  treated  as 
the  assault  included  in  the  felony  charged. 

There  are,  however,  two  cases  reported  which  have  been 
brought  under  the  consideration  of  the  whole  body  of 
Judges,  and  from  them  I  apprehend  the  rule  may  be  and 
ought  to  be  taken.  I  allude  to  the  cases  of  12.  v.  Phelps 
and  others  {a)  J  and  R.  v.  Birch  (5). 

In  the  case  of  R.  v.  Phelps  and  others  (c),  Phelps  and 
two  others  were  indicted  for  murder.  It  turned  out  in 
evidence  that  Phelps,  after  having  assaulted  and  knocked 
down  the  deceased,  ran  away ;  and  that  the  deceased  was 
afterwards  assaulted  and  killed  by  some  other  persons, 
supposed  to  be  the  other  prisoners.  The  two  assaults  were 
not  connected  together.  The  learned  Judge  left  to  the 
jury  the  question  whether  the  other  two  prisoners  were 

(a)  2  Moo.  C.  C.  240.  (d)  1  Den.  C.  C.  185. 

(c)  Reported  ako  in  C.  &  M.  180. 
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1851.        guilty  of  manslaughter,  and  told  them  they  must  acquit 
rko.v.        Phelps  of  the  felony,  but  find  him  guilty  of  assault.     They 

^^^^'        found  the  other  two  prisoners  not  guilty,  and  Phelps  guilty 
of  assault.    But  upon  reference  to  all  the  Judges,  it  was 
held  unanimously,  that  Phelps,  could  not  under  the  cir- 
cumstances be  convicted  of  assault.     In  that  case,  as  in 
the  present,  there  was  an  assault  which  caused  the  death, 
but  it  was  not  proved  against  any  of  the  prisoners.     There 
was,  as  in  the  present  case,  an  unconnected  prior  assault 
proved  against  one  prisoner ;  but  it  was  held  by  the  Judges, 
not  to  be  the  assault  included  in  the  felony  charged  by  the 
indictment.     Yet  in  that  case,  as  in  the  present,  the 
assault  committed  by  Phelps  was  supposed,  by  the  framer 
of  the  indictment,  to  be  connected  with  the  death,  and  was 
proved  by  the  Crown,  and  attempted  to  be  connected  with 
it ;  and  it  was  shown  by  the  evidence,  which  was  believed 
by  the  jury,  that  it  was  disconnected  with  the  death.    The 
whole  matter  remained  in  doubt  till  the  jury  found  their 
verdict,  by  which  they  acquitted  all  the  prisoners  of  felony, 
not  because  they  did  not  believe  that  a  felony  had  been 
committed  by  some  one,  but  because  it  was  not  proved 
against  any  one  of  the  prisoners.     If  they  had  believed  the 
assault  committed  by  Phelps  to  have  conduced  to  the  deaths 
they  must  have  found  him  guilty  of  manslaughter.     The 
indictment  alone,  therefore,  does  not  aiford  the  test  as  to 
whether  any  assault  that  is  proved  is  included  in  the  felony 
charged,  but  that  question  depends  upon  the  indictment 
coupled  with  the  evidence.     I  confess  I  am  unable  to  dis- 
tinguish the  case  of  R,  v.  Phelps  and  others^  from  the 
present  case. 

But  it  is  stated  that  the  authority  of  that  case  has 
been  shaken  by  the  subsequent  case  of  R.  v.  JBirch 
and  others^  which  is  reported  in  1  Den.  C.  C.  185, 
and  erroneously  said  to  have  been  tried  before  me, 
whereas  it  was  tried   before  Mr.  Armstrong,  Q.C.     So 
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far  from  this  case  shaking  the  authority  of  the  former  one,  1851. 
in  my  judgment  it  entirely  confirme  it.  That  was  a  charge  Beo.  •  ~ 
of  robbery.  The  prosecutor  did  not  appear,  and  there  was 
no  proof  of  the  robbery :  but  a  witness  who  saw  the  trans- 
action proved  an  assault,  and  the  jury  not  having  any  evi- 
dence of  an  intent  to  rob,  found  the  prisoner  guilty  of  com- 
mon assault.  There  was  but  one  transaction  proved,  and 
there  could  be  no  doubt  that  it  was  the  same  transaction 
which  was  supposed  to  be,  and  for  which  the  prisoner  was 
indicted  as,  a  felony.  Mr.  Armstrong  stated  a  case  for  the 
opinion  of  the  Judges,  and  they  held  the  conviction  for  an  as- 
sault right.  In  the  report  it  is  said, — ^^The  Judges  thought, 
upon  consulting  all  the  authorities,  that  the  enactment  in  the 
statute  was  not  to  be  confined  to  cases  where  the  prisoner 
committed  an  assault  in  the  prosecution  of  an  attempt  to 
commit  a  felony,  nor  was  it  to  be  extended  to  all  cases  in 
which  the  indictment  for  a  felony  on  the  face  of  it  charged 
an  assault.  But  they  were  opinion,  that  in  order  to  con- 
vict of  an  assault  under  this  section,  the  assault  must  be 
included  in  the  charge  on  the  face  of  the  indictment,  and 
also  be  part  of  the  very  act  or  transaction  which  the  Crown 
prosecutes  as  a  felony  by  the  indictment.^ 

This  seems  to  me  to  be  in  exact  accordance  with  iZ.  v. 
Phelps  and  others.  No  difficulty  can  ever  occur,  as  it  ap- 
pears to  me,  where  the  felony  charged  cannot,  from  its 
nature,  or  does  not,  in  the  manner  in  which  it  is  charged, 
include  more  than  one  assault*  One  single  transaction  will 
be  inquired  into,  and  if  the  prisoner  be  proved  to  have  been 
involved  in  that  transaction,  the  quality  of  his  act,  whether 
felony  or  assault  only,  will  be  the  main  question.  If  the 
evidence  satisfies  the  jury  that  the  assault  alleged  was 
felonious,  but  fails  in  fixing  the  prisoner  as  the  person  com- 
mitting it,  he  must  be  acquitted  altogether,  and  cannot  be 
found  guilty  of  an  independent  assault  committed  at  another 
time. 
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1851.  I  cannot  collect  from  the  language  used  in  the  statute, 


Rbo.  9.  nor  can  I  conceive  that  the  legislature  intended,  that  where 
the  evidence  establishes  the  commission  of  a  felony  including 
an  assault  by  somebody^  the  jury  can  ever  be  at  liberty  to 
convict  of  an  assault  only.  In  such  case,  either  the  pri- 
soner must  be  guilty  of  the  whole  charge,  or  if  he  be  not 
proved  to  be  the  guilty  person,  he  must  be  acquitted  of  the 
whole.  Any  other  assaults  proved  agunst  the  prisoner 
cannot  be  tak^n  t6  be  '^  part  of  the  very  act  or  transaction 
which  th6  CrOwn  prosecutes  as  a  felony,**  merely  because,  in 
drawing  the  indictment  they  have  been  so  charged  wrong^j, 
and  dontrary  to  the  real  state  of  the  facts.  There  being  a 
felony  proved  by  the  evidence,  if  the  assaults  proved  against 
the  prisoner  be  connected  with  that  felony,  and  conduce  to 
it,  the  prisoner  is  guilty  of  felony ;  if  they  be  not  so  con- 
nected, they  are  no  part  of  the  very  act  or  transaction 
which  the  Crown  prosecutes  as  a  felony. 

If  indeed,  the  very  act  or  transaction  which  the  Crowtf 
prosecutes  as  a  felony,  turns  out  by  the  evidence  not  to  be 
felonious,  and  so  no  felony  at  all  is  proved,  then,  if  the 
assault  be  proved  against  the  prisoner,  he  may  be  acquitted 
of  felony  and  convicted  of  assault.  And  this  may  be  thcf 
case  even  in  murder  or  manslaughter,  for  it  may  happen 
that  the  prisoner  had  severely  assaulted  the  deceased,  and 
the  death  may  have  been  supposed  to  have  been  the  result 
of  such  assault,  and  the  prisoner  may  have  been  indicted 
for  murder  or  manslaughter  under  such  a  supposition,  yet 
it  may  turn  out  in  evidence  that  the  deceased  died  from 
natural  causes  not  occasioned,  nor  even  aggravated  or  id 
any  way  affected  by  the  assault  proved,  and  in  such  case 
the  prisoner  might,  I  think,  be  convicted  of  an  assault; 
and  I  doubt  whether  the  case  of  12.  v.  Crump  ton  (a),  was 
rightly  decided,  there  being  in  that  case,  in  truth,  only  one 

(a)  Car.  &  M.  597. 
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aasault  proved.  So  that  the  view  I  take  of  the  statute  1851. 
would  not  make  it  impossible  even  to  convict  of  an  aaeault  Rbg.  v. 
on  an  indictment  for  murder  or  manslaughter^  though  it  '^* 

would  be  very  unlikely  that  such  a  case  should  occur. 
I  do  not,  however,  mean,  that  even  if  such  a  consequence 
did  necessarily  follow,  it  would  alter  my  view  of  the  statute. 
I  found  my  opinion  upon  what  I  believe  to  be  the  true 
meaning  of  the  statute,  and  upon  the  authority  of  the  two 
cases  to  which  I  have  particularly  referred.  I  think  that 
the  question,  whether  the  jury  can  find  a  verdict  of  guilty 
of  assault  depends,  not  merely  on  the  indictment  or  on  the 
course  adopted  by  the  prosecutor  at  the  trial,  or  on  what 
he  may  have  attempted  to  prove ;  but  on  the  indictment 
coupled  with  what  was  actually  proved,  and  the  conclusion 
which  the  jury  come  to  on  such  proof.  I  find,  that  in  this 
case  the  death  was  shown  to  have  arisen  exclusively  from 
one  blow  and  assault,  not  proved  to  have  been  committed 
by  the  prisoners;  that  the  assaults  committed  by  the  pri- 
soners were  prior  to  that  blow,  and,  in  fact,  unconnected 
with  the  death — no  part  of  the  very  act  and  transaction 
which  caused  the  death,  and  therefore  no  part  of  the  very 
act  or  transaction  which  the  Crown  can  fairly  be  said  to 
have  prosecuted  as  a  felony;  especiaUy  as  the  act  and 
transaction  which  did  really  cause  the  death  was  an 
assault,  and  was  laid  in  the  indictment,  but  not  brought 
home  to  the  prisoners.  If  it  had  been  brought  home  to 
them,  they  must  have  been  convicted  of  felony ;  it  is  im- 
possible that  they  could  have  been  convicted  of  assault 
only  for  that  assault  which  was  really  included  in  the 
felony  charged;  and  I  cannot,  therefore,  see  how  they 
could  have  been  convicted  of  the  other  assaults  charged 
which  were  not  really  included  in  the  felony  charged, 
merely  because  the  framer  of  the  indictment  chose  to 
insert  them  in  it. 

If  I  am  right  in  my  view  of  this  case  so  far,  then  I  think 

VOL.  I.  N  N 
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1851.  that  the  learaed  Judge's  summing  up  was  right.  The 
rbo.  v.  second  jury,  not  being  bound  by  the  finding  of  the  first,  might 
have  found  that  the  assaults  proved  on  the  second  trial 
were  connected  with  the  death,  and  if  so,  a  great  difficulty 
might  have  arisen.  The  point,  therefore,  was  important  to 
the  prisoners ;  it  might  have  been  in  their  favour  if  found 
diiferently  from  what  it  was ;  it  could  not  prejudice  them, 
if  found  as  it  was.  Again,  even  if  it  was  wrong  to  put  the 
point,  it  was  immaterial,  for  it  lay  on  the  prisoners  to 
prove  their  plea,  and,  in  my  opinion,  they  fiuled  altogether 
in  doing  so. 

Upon  the  whole,  I  am  clearly  of  opinion  that  the  con- 
viction is  right. 

Aldebson,  B. — I  am  of  opinion,  in  this  case,  that  the 
prisoners  are  entitled  to  the  judgment  of  this  Court  in 
their  favour. 

I  had  thought  that  this  question  had  been  concluded  by 
the  opinion  of  the  Judges,  delivered  in  i2.  v.  Birch  ami 
others^  till  I  beard  the  opinions  of  my  learned  brethren  to 
the  contrary.  But,  as  it  is  now  clear  that  the  law  on 
this  point  is  still  unsettled,  it  will  be  proper  to  discuss  the 
case  on  principle,  and  to  try  to  construe  the  statute  itsdf 
before  we  examine  the  cases,  which  it  must  be  allowed  are 
not  altogether  consistent.  The  words  of  the  statute  are 
these  :  "  On  the  trial  of  any  person  for  any  felony  what- 
ever, where  the  crime  charged  shall  include  an  assauli 
against  the  person,  it  shall  be  lawful  for  the  jury  to  acquit 
of  the  felony  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shall  warrant 
such  finding.^^ 

It  is  clear,  first,  that  the  words  '^  crime  charged  **  mean 
crime  charged  as  a  felony,  for  the  enactment  only  takes 
effect  upon  an  acquittal  of  the  felony ;  secondly,  it  is  dear 
that  the  crime  charged  as  a  felony  must  be  one  which  neoea- 
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sarily  includes  an  aasault.  In  other  words,  the  assault  to  1851. 
fall  within  the  Act  must  be  an  integral  part  of  the  Rko.  v. 
felony.  ^"^• 

It  is  not  necessary  that  it  should  be  expressly  charged 
on  the  face  of  the  indictment.  It  will  be  sufficient  if  the 
felony  charged  must  of  necessity  include  an  assault.  The 
crimes  of  rape,  and  of  cutting  and  wounding  with  intent, 
&c«,  are  instances  of  this  latter  proposition;  although 
there  it  is  not  unusual,  and  perhaps  it  is  better,  expressly 
to  charge  an  assault  in  the  indictment.  But  in  murder  and 
manslaughter  it  is  necessary  to  do  so,  for  murder  and 
manslatighter  do  not  necessarily  include  an  assault.  The 
cases  of  death  by  poisoning,  or  by  criminal  omission,  are 
instances  of  this. 

We  must  therefore,  in  all  cases,  look  to  the  chaxge  in 
the  indictment  to  determine  the  point.  Now  in  the  cases 
wlwre  the  indictment  charges  an  assault,  it  does  so  for 
the  most  part  in  such  general  terms,  that  it  is  sometimes 
impossible  by  merely  looking  at  the  indictment  to  identify 
the  particular  assault  which  is  chaigied  as  an  integral  part 
of  the  felony. 

We  must,  therefore,  often  have  recourse  to  the  evidence 
given  at  the  trial  to  identify  the  assault.  As  soon  as  we 
do  this,  we  obtain  in  those  cases  an  immediate  criterion. 
Let  me  suppose  a  case  of  rape.  In  evidence,  there  is  given 
an  attack  upon  the  female  by  beating  her.  If  this  be  con* 
nected  directly  with  the  act  of  obtaining  possession  of  her 
person,  it  is  an  integral  part  of  the  crime  charged.  So 
again,  in  a  charge  of  felonious  wounding,  no  assault,  not 
producing  a  wound,  is  any  part  of  the  crime  charged  as  the 
felony.  It  might  indeed  be  receivable  in  evidence  in  order 
to  show  a  common  purpose,  and  so  to  connect  the  person  who 
assaulted  with  the  felonious  act  of  the  other  who  wounded. 
But,  if  it  fails  to  do  that,  then  such  an  assault  is  not 
within  the  provisions  of  the  statute,  for  the  very  state- 
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1851.       ment  of  the  assault  as  proved  disconnects  it  with  the  crime 

Rbo.  v.       charged. 

But  suppose  in  these  cases  that  there  are  assaults  con- 
nected with  the  actual  charge,  and  which  actually  go  to  the 
jury  as  a  part  of  it,  but  the  jury  are  not  satisfied  that  the 
rest  of  the  charge  is  made  out,  then  the  statute  does  apply* 
and  the  verdict  of  assault  may  follow  upon  such  proof 
given,  and  the  party  may  be  punished  for  the  assault  men- 
tioned in  the  indictment,  identified  by  the  evidence  and 
left  to  the  jury  as  a  part  of  the  felony.  Thus,  in  22.  v. 
Brimilow  (a),  a  case  of  rape : — ^a  boy  was  shown  to  have 
attacked  a  girl  for  the  purpose  of  obtaining  possession  of 
her  person,  but  being  under  fourteen,  he  could  not  be  by 
law,  as  it  is  said,  guilty  of  rape.  He  was  found  guilty  of 
assault,  and  yet  he  was  incapable  of  committing  the  feiooy 
at  all.  But  the  assault  was  an  integral  part  of  the  rape, 
which  was  erroneously  charged  against  him.  So  ag^ 
in  murder : — ^the  indictment  charges  a  murder  by  an  as- 
sault, by  which  a  mortal  injury  was  given.  An  assault  is 
proved,  but  it  is  doubtful  whether  it  caused  death,  or  whe- 
ther the  deceased  died  by  some  pre-existing  cause  alone. 
Surely  this  assault  is  part  of  the  charge  of  murder.  It 
must  be  left  to  the  jury  in  order  to  determine  the  gaili 
Nothing  separates  it  from  murder  but  the  verdict,  tf 
opposing  evidence  as  to  the  fact  of  its  causing  or  not 
causing  the  death  be  given,  this  assault,  as  part  of  the 
murder,  put  the  accused  in  immediate  jeopardy  of  life. 
And  is  it  possible  to  make  a  legal  principle  out  of  the  more 
or  less  clearness  of  the  evidence  as  to  the  assault  haviif 
caused  the  death  ? 

But,  if  this  be  true  of  an  assault  (and  I  really  do  not  see 
how  the  case  I  put  can  be  doubtful;  I  am  sure  I  haw 
known  it  the  constant  practice  ever  since  the  statute),  hov 

(a)  9  Car.  &  P.  366. 
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are  we  to  distinguish  one  assault  from  several  assaults !  If  1 851 . 
the  death  be  charged  as  being  caused  by  these  assaults  Rbo.  v. 
combined,  it  is  surely  the  same  as  if  caused  by  one  alone.  '^* 

The  several  assaults  then  become  as  much  integral  parts  of 
the  charge  as  the  one  assault  was  before.  And  for  this  I 
have  to  cite,  in  addition  to  the  reason  of  the  thing,  the 
very  high  authority  of  my  brother  Patteson,  i2.  v.  Thomas 
Cruse  and  Mary  his  wife  (a)  ^  who  were  charged  with 
causing  a  bodily  injury,  dangerous  to  life,  to  a  poor  girl  of 
tender  age  in  their  service ;  first,  by  striking  and  beating 
her  with  their  hands  and  fists ;  secondly,  by  kicking  her  in 
the  back ;  thirdly,  by  seizing  and  lifting  her  up  and  striking 
her  head  against  a  wooden  beam ;  and,  fourthly,  by  casting 
and  throwing  her  on  a  brick  floor.  In  that  case  there  were 
four  distinct  assaults.  The  intent  to  murder,  however,  not 
being  made  out  to  the  jury^s  satisfaction,  the  crime  charged 
was  not  a  felony.  But  the  prisoners  were  found  guilty  of 
assault,  for  the  assaults  were  all  parts  of  the  crime  charged; 
and  this  ruling  of  my  learned  brother  was  supported  by  all 
the  Judges  on  the  case  being  reserved.  How  does  this 
case  differ  in  principle  from  the  one  now  before  us !  Here 
several  assaults  between  two  particular  days  named  in  the 
indictment  were  charged  as  together  causing  death.  There 
several  assaults  were  charged  as  producing  a  bodily  injury, 
dangerous  to  life.  Here  the  assaults  causing  death  were 
charged  as  having  been  committed  of  malice  aforethought. 
There  the  assaults  producing  a  dangerous  bodily  injury 
were  charged  as  committed  with  intent  to  murder.  If  the 
assaults  in  12.  v.  Cruse  and  wife  were  part  of  the  crime 
charged,  the  assaults  in  JR.  v.  Bird  and  wife^  which  fell 
within  the  days  limited  by  the  indictment,  were  part  of  the 
crime  charged  also.  Bird  and  wife  therefore  were  in  jeo- 
pardy, under  the  indictment  for  murder,  of  being  punished 

{a)  2  Moo.  C.  C.  53. 
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1851 .        for  these  assaults,  though  not  for  any  other  assaults  not  in- 
Reg.  9.       duded  wiUun  the  limits  of  the  days  fixed  by  the  indictment. 
If  so,  l^e  aeqiiittal  being  general,  cadit  qumstio;  they  maj 
plead  that  acquittal  in  bar  of  a  second  indictment. 

But,  I  understand,  that  some  of  my  learned  brethren 
conceive  that  the  two  cases  are  distinguishaUe  on  the 
gnnmd  that,  in  the  case  of  22.  v.  Bird  and  tHfe^  there  was 
given  in  evidence  a  particular  blow  which  did  cause  death, 
and  that  so  there  was  a  separate  felony  proved,  though  not 
one  committed  by  the  prisoners.  But  this  is,  I  conceive,  a 
fidlacy.  If  the  special  circumstances  of  that  blow  are  uor 
known  (and  that  they  are  so  is  quite  clear),  who  can  pro- 
perly say  that  such  blow  was  felonious  I  To  say  so  »  in 
tite  nature  of  a  petitio  princtpii.  Such  a  blow  by  an  un- 
known hand  is  in  law  undistinguishable  from  a  disease 
causing  death,  or  any  other  circumstances  for  which  the 
prisoners  are  not  responsible ;  and,  if  the  blow  is  attributed 
to  a  third  person,  that  person  has  no  means  of  coming  before 
the  jury  to  explain  the  circumstances  of  the  blow.  This 
therefore  is,  I  apprehend,  a  distinction  without  a  difference. 

I  conceive  then,  that  the  statute  applies  in  all  cases 
where  the  crime  charged  consists  necessarily  of  an  assault, 
and  something  more,  which  ^^ something  more"  converts 
the  assault  from  misdemeanour  into  a  felony.  Thus,  if 
we  analyze  a  charge  of  cutting  and  wounding :  it  is, 
first,  a  wounding  which  necessarily  includes  an  assault; 
secondly,  it  is  with  one  of  the  intents  mentioned  in  the 
statute.  Now  the  first,  if  proved  alone,  still  leaves  the 
\  case  a  misdemeanour ;  it  is  the  finding  of  the  second,  which 

alone  makes  it  a  felony.  The  jury  in  acquitting  of  Uie 
felony,  may  therefore  find  the  first,  if  proved,  which  is  so 
assault.  The  crime  of  manslaughter  by  violence  in  like 
manner,  if  divided,  is  first  an  assault ;  secondly,  an  assault 
which  causes  death.  Of  these  two  the  felony  is  composed. 
If  the  second  be  not  found,  the  first  is  an  assault ;  if  the 
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second  be  found,  it  must  in  all  cases  be  felony.     If  there-       1851. 


fore,  no  one  can  be  found  guilty  of  assault,  unless  it  be  an       Rbo.  v, 
lult  which  caused  death  or  contributed  to  cause  death, 


the  statute  can  never  apply  to  any  case  of  murder  or  man- 
slaughter at  all.  But,  surely  it  would  be  wrong  so  to  cour 
stnie  the  statute;  for  the  statute  says,  *'any  felony  what- 
ever, in  which  the  crime  charged  includes  an  assault.**^  It 
would  be  a  strange  construction  of  it,  (unless  we  are  to 
decide  upon  some  supposed  spirit  or  intention  of  the 
Legislature,  casting  aside  the  letter  altogether)  to  say  that 
manslaughter  by  violence,  a  crime  which  clearly  is  a  felony, 
and  which  as  clearly  includes  an  assault,  is  not  within  these 
express  words.  But  this  was  in  substance  the  criterion 
put  by  the  learned  Commissioner  to  the  jury,  when  he 
summed  up  the  facts  on  this  plea. 

On  this  narrow  ground  alone  of  the  misdirection,  I 
oonoeive  that  this  conviction  is  clearly  wrong ;  because  the 
fftoper  question  was  not  put  to  the  jury.  But  I  wish  also  to 
express  my  opinion  on  the  more  general  question.  I  proceed 
therefore  to  advert  to  some  of  the  cases ;  and  first,  to  22. 
v.  WatUns  (a),  which  seems  to  me  to  have  been  decided  on 
right  principles,  although  I  entertain  a  doubt,  whether  a 
clause  in  the  7  Will.  IV .  &  1  Vict.  c.  86,  s.  2,  not  adverted 
to  apparently,  might  not  make  it  proper  to  reconsider  the 
particular  case,  if  it  should  occur  again.  There  the  prisoner 
was  charged  with  breaking  and  entering  a  dwelling-house 
with  intent  to  commit  a  rape,  and  also  with  assaulting  J.  S., 
being  in  the  dwelling-house.  The  Judges,  when  the  case 
was  reserved,  thought  that  the  whole  felony  consisted  in 
the  burglary,  and  that  the  assault  was  only  an  aggravation; 
and  so  they  held  the  assault  no  part  of  the  crime  charged 
as  felony,  and  the  conviction  of  assault  wrong:  I  agree 
entirely  with  the  principle,  though,  I  doubt  whether,  after 

(a)  2  Moo.  C.  C.  217. 
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1851.       the  statute  7  Will.  IV.  &  1  Vict.  c.  86,  s.  2,  expressly  made 
Hko.  v.       the  whole  charge  (including  the  assault)  a  capital  felony,  the 
BiBD.        verdict  ought  not  to  have  been  sustained. 

To  the  above  cases  may  be  added  the  case  of  M,  v.  Out' 
teridge  (a),  and  the  case  of  12.  v.  8t.  Qeorge  (ft),  wh^fe 
the  law  was,  I  think,  clearly  laid  down  by  my  brother 
Parke. 

On  the  other  hand,  reliance  is  placed  on  the  case  of 
12.  V.  Phelpt(c\  which  it  is  said  cannot  be  reconciled 
with  the  above  view  of  the  law.  On  looking  at  that  in- 
dictment, which  is  to  be  found  in  C.  &  M.  180,  I  find  thst 
the  murder  there  was  charged  by  striking  and  beating  the 
deceased.  The  point  made  was,  however,  that  the  assault 
by  Phelps  was  altogether  disconnected  with  the  felony; 
and  the  Judges  decided  that  of  this  he  was  improperiy 
convicted,  and  I  apprehend  that  their  decision  may  be 
explained  thus : — At  the  dose  of  the  case,  there  were  two 
separate  and  distinct  charges  before  the  Court,  one  of 
assault  by  Phelps  alone,  and  another  of  a  joint  felony  at 
another  time  by  Southam  and  the  third  prisoner.  Now 
the  Judge  ought  not  to  have  put  both  to  the  jury — and  if, 
as  was  his  duty,  he  put  one  only,  it  was  clear  that  he  oo^t 
to  put  the  felony  to  them ;  Phelps,  therefore,  ought  to 
have  been  acquitted  altogether.  It  is  not  like  the  case  of 
one  wounding,  which  may  be  a  felony  in  one  and  a  misde- 
meanour in  another ;  according  to  the  proof,  or  failure  of 
proof,  of  the  intent  with  which  the  act  was  done.  There, 
only  one  act  goes  to  the  jury  for  their  decision.  On  this 
ground  12.  v.  Phelps  may  well  stand  as  an  authority  with- 
out affecting  this  case ;  and  upon  the  same  principle  Lord 
Chief  Justice  Tindal  acted  when  he  determined  the  case  of 
12.  V.  M^Phane  and  others  (d).  There  also  three  prisoners 
were  indicted  for  feloniously  wounding.     As  to  two  of  them, 

(a)  9  Car.  &  P.  471.  (6)  Ibid,  p.  494. 

(c)  2  Moo.  C.  C.  240.  (d)  C.  &  M.  212. 
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a  joint  act  of  wounding  was  proved;  but  at  this  act  the        1851. 
third  prisoner  was  not  present,  nor  did  he  concur  in  it.        Rko.  v. 
He  afterwards  committed  another  assault  on  the  prose- 
cutor.     Lord  Chief  Justice  Tindal  left  the  joint  felony  to 
the  jury,  and  directed  the  third  prisoner  to  be  acquitted 
altogether. 

I  cannot,  however,  agree  with  the  decision  on  which,  in 
this  case,  my  brother  Talfourd  very  naturally  acted  at  the 
first  trial ;  I  allude  to  iZ.  v.  Crumpton  {a),  decided  by  my 
brother  Patteson.  That  was  murder  by  a  course  of  ill 
usage,  including  a  beating  expressly  charged  in  the  indict- 
ment. That  beating  was  proved,  though  it  did  not  contri- 
bute to  cause  the  death ;  but  surely  it  was  part  of  those  acts 
which  were  altogether  charged  as  causing  death,  and  so 
producing  the  murder.  It  is  not  to  be  presumed,  as  my 
learned  brother  is  reported  to  have  said,  that  this  would 
lead  to  a  fraudulent  insertion  in  the  indictment  of  an  assault 
wholly  disconnected  with  the  charge.  We  cannot  act  on 
such  a  presumption. 

Indeed,  it  may  perhaps  be  a  little  doubtful  whether  an 
assault  charged  as  having  with  other  acts  not  ejusdem 
generis  caused  together  the  death,  would  not  be  so  integral 
a  part  of  the  charge  as,  if  not  proved,  to  entitle  a  prisoner 
to  an  acquittal  on  the  ground  of  a  variance  as  to  the  mode 
of  death  charged  in  the  indictment. 

These  two  cases  form  the  main  difficulty  no  doubt  in 
determining  the  present  question.  They  were  both  prior 
to  the  case  of  R,  v.  Birch  and  others^  and  I  think  that  that 
case,  properly  read  and  understood,  decides  the  present 
question.  I  do  not,  however,  mean  to  discuss  that  case 
now.  It  has  been  already  sufficiently  adverted  to  by  my 
learned  brethren.  Upon  principle  therefore  and  the  true 
construction  of  the  statute,  added  to,  as  I  think,  a  great 

(fl)  C.  &  M.  &97. 
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1851.       preponderance  of  authority  as  to  that  ooDBtmctioD,  I  have 


Rbo.  V.       come  to  the  conclusion  that  in  this  case  the  defendants 
are  entitled  to  a  judgment  in  their  favour. 

Parke,  B. — The  question  submitted  to  us  by  the  learned 
Commissioner  of  Oyer  and  Terminer  and  Graol  Delivery  in 
this  case  is,  whether  he  was  right  ia  the  direction  he  gave 
to  the  jury. 

The  mode  in  which  he  states  the  question  to  have  been 
left  was  this :  after  telling  the  jury  that  the  burden  of 
proof  lay  upon  the  prisoner,  he  directed,  that  if  they  were 
satisfied  that  there  were  several  distinct  or  independent 
assaults,  some  or  any  of  which  did  not  in  any  way  conduce 
to  the  death  of  the  deceased,  it  would  be  their  duty  to  find 
a  verdict  for  the  Crown. 

I  am  of  opinion  that  this  was  not  the  true  mode  of  leav- 
ing to  the  jury  the  only  question  in  issue ;  viz.,  whether 
the  prisoner  was  acquitted  of  the  felony  and  murder,  in- 
cluding the  same  identical  assaults  charged  in  the  present 
indictment.  The  proper  question  is,  whether  the  prisoners 
could  have  been  lawfiiUy  convicted  on  the  former  indict- 
ment of  all  the  assaults  charged  in  this,  and  whether  they 
were  cliarged  by  that  indictment  with  those  assaults.  The 
first  branch  of  that  question  being  matter  of  law  for  the 
Judge,  and  the  second  a  question  of  fact  for  the  jury. 

In  order  to  support  the  plea  of  autrefois  acquit  in  all 
cases,  both  these  circumstances  must  occur.  It  is  not 
enough  that  the  prisoner  could  have  been  lawfully  convicted 
on  the  first  indictment  for  the  ofience  charged  in  the  se- 
cond ;  for  if  so,  as  the  language  of  an  indictment  describing 
any  offence,  is  in  general  not  material  as  to  the  date  or 
place,  or  many  other  circumstances  if  in  the  same  county, 
the  indictment  would  be  equally  descriptive  of  many  offences 
of  a  similar  character — and  an  acquittal  of  the  offence 
charged  on  one  indictment  describing  it  in  proper  terms, 
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8u£BcieDt  in  point  of  law,  would  be  an  acquittal  of  every  1351> 
oflfence  of  the  same  sort  in  the  aame  county  against  the  Rko.  v, 
aame  person;  but  in  order  to  constitute  a  good  plea  of 
autrefois  acquit^  the  plea  must  staie*  and  it  must  be  proved 
that  the  oflfence  charged  in  the  former  indictment  was  the 
same  identical  ofleoee  with  that  charged  in  the  indicimMt 
{Jeaded  to. 

This  being  clearly  the  rule,  there  would  not  be  much 
difficulty  ID  applying  it  to  an  ordinary  chai^  of  felony ; 
larceny,  for  instance,  of  the  goods  of  A.  B.,  or  an  ordinary 
charge  of  assault  upon  A.B.  The  prisoner  charged  on 
such  an  indictment  would  have  to  satisfy  the  Court,  first, 
that  the  former  indictment  on  which  an  acquittal  took 
place,  was  sufficient  in  point  of  law,  so  that  he  was  in  jeo- 
pardy upon  it ;  and  secondly,  that  in  that  indictment  the 
same  offence  was  charged,  for  the  indictment  is  in  such  a 
form  as  to  apply  equally  to  several  different  offences.  To 
prove  the  identity  of  the  offence  may  not  always  be  easy. 
If  more  or  lem  evidence  is  gone  into  on  the  first  trial  the 
difficulty  is  little ;  if  none  is  offiared  and  the  acquittal  takes 
place,  it  is  still  an  acquittal,  entitling  the  prisoner  to  an 
exemption  from  any  subsequent  trial  for  the  same  identical 
offence.  In  such  a  case  there  is  more  difficulty  in  showing 
what  the  offence  charged  was,  but  it  may  be  proved  by  the 
testimony  of  witnesses,  who  were  subpoenaed  to  go,  and  did 
go,  before  the  grand  jury,  by  the  proof  of  what  they  swore, 
or  perhaps  by  a  grand  juryman  himself,  or  by  the  evidence 
of  the  prosecutor,  or  by  proof  how  the  case  was  opened  by 
the  Counsel  for  him;  in  short,  by  any  evidence  which 
would  show  what  crime  was  the  subject  of  the  inquiry,  and 
would  identify  the  charge,  and  limit  and  confine  the  gene- 
rality of  the  indictment  td  a  particular  case.  If  the  indict- 
ment were  in  a  more  precise  form,  and  could  be  made  to 
identify  the  offence  charged  on  the  face  of  the  indictment 
itself,  and  distinguish  it  from  all  others,  (as  Scotch  indict- 
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1851.  ments  I  believe  do),  no  such  evidence  would  be  required; 
RBo.tr.  but  where  the  form  is  general,  and  may  apply  to  a  great 
^^^'  variety  of  charges,  parol  evidence  is  necessarily  admitted  to 
show  what  the  charge  was ;  and  if  that  evidence  identifies 
the  charge  and  shows  what  it  was,  its  office  is  ended  for 
this  purpose ;  and  whether  the  evidence  given  on  the  for- 
mer trial  was  true  or  false,  whether  the  jury  believed  or 
disbelieved  it,  and  what  inference  it  drew  from  it  is  imma- 
terial^ provided  the  prisoner  was  acquitted :  the  sole  use  of 
such  evidence,  on  a  plea  of  autrefois  acquit^  is  to  show 
what  the  charge  in  the  indictment  really  was,  and  that 
being  done,  the  effect  of  the  indictment,  in  the  general 
form^  is  just  the  same  as  if  the  offence  were  particularly 
described  in  it,  in  minute  terms,  to  the  exclusion  of  all 
others;  and  then  the  maxim  Nemo  debet  bis  vexari  pro 
eddem  causa  applies. 

No  doubt  the  generality  of  the  terms  of  the  indictment 
leads  to  some  inconvenience  and  difficulty,  but  it  is  com- 
pensated by  the  great  advantage  to  the  administration  of 
justice  from  the  greater  latitude  allowed  to  the  evidence  on 
the  trial,  which  rarely,  indeed  never,  operates  to  the  pre- 
judice of  the  prisoner,  who  generally  knows  the  precise 
charges  on  his  commitment. 

Thus  far  is  very  clear,  and  there  is  little  difficulty  in 
applying  this  rule  to  all  indictments  at  common  law.  If  the 
former  indictment  had  been,  as  the  present  is,  for  a  certain 
number  of  assaults,  and  they  were  identical,  an  acquittal  on 
that  indictment  would  be  a  good  bar  to  this.  The  only 
question  would  be,  whether  the  assaults  were  identified  by 
adequate  evidence. 

But  all  the  difficulty  in  this  case  arises  from  the  pro- 
vision in  the  stat.  7  Will.  IV.  &  1  Vict.  c.  85,  s.  11,  that 
on  an  indictment  for  a  felony,  the  prisoner  may  be  convicted 
of  an  assault,  which  is  a  departure  from  the  clear  and  intel- 
ligible rules  of  the  common  law,  and  has  produced  no  in- 


BITTINaS   AFTKR   HILARY    TERM,   XIV.    VIGT.  539 

considerable  inconyenience,  and,  amongst  the  rest,  the  nice        1851. 
and  difficult  questions  which  have  occurred.  ReoTw] 

I  think  that  a  proper  construction  has  been  put  upon  it         ^i^o. 
by  the  eleven  Judges  who  decided  the  case  of  jR.  y.  Birch 
and  another^  who  were  the  same  Judges  who  decided  the 
following  case  in  1  Den.  C.  C.  187. 

The  Judges,  proceeding  to  construe  this  statute,  and 
ascertain  what  the  species  of  assault  contemplated  by  the 
1 1th  section  was^  found  two  classes  of  cases  already  de- 
cided. If  they  had  held,  that  wherever  the  felony  charged 
on  the  face  of  the  indictment  in  its  nature  included  an 
assault,  as  rape,  homicide  by  violence,  felonious  cutting, 
the  prisoner  might  be  convicted  of  a  common  assault, 
wholly  unconnected  with  any  felony;  the  case  in  2  Moo. 
C.  C.  123,  would  have  been  wrongly  decided.  They  held, 
therefore,  that  the  indictment  was  not  to  be  considered  as 
an  indictment  for  the  offence  of  an  assault^  and  also  of  a 
felony. 

On  the  other  hand,  if  the  statute  was  to  be  considered 
as  applying  only  to  cases  where  the  assault  was  committed 
with  intent  to  commit  the  felony  charged  in  the  indictment 
— to  inchoate  felonies  proved  to  be  such — then  all  the 
cases  in  which  parties  had  been  convicted  of  assaults,  where 
the  charge  was  of  felonious  cutting,  with  intent  to  commit 
murder,  or  grievous  bodily  harm,  would  have  been  wrong, 
for  the  acquittal  went  on  the  ground  that  the  prisoner  did 
not  intend  to  do  either. 

They  therefore  held,  that  the  enactment  was  not  to  be 
confined  to  cases  where  the  prisoner  committed  an  assault 
in  the  prosecution  of  an  attempt  to  commit  a  felony,  nor 
was  it  to  be  extended  to  all  cases  in  which  the  indictment 
for  a  felony,  on  the  face  of  it  charged  an  assault.  But  they 
were  of  opinion,  that  in  order  to  convict  of  an  assault, 
under  this  section,  the  assault  must  be  included  in  the 
charge  on  the  face  of  the  indictment,  and  also  be  part  of 
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1851.        the  very  act  or  transaction,  which  the  Crown  proeecutes  as 
Rbo.  9.       a  felony  by  the  indictment.    This  construction  having  met 
>"»•        with  the  concurrence  of  all  the  Judges,  it  ought  to  be 
abided  by«     In  my  judgment,  it  puts  a  correct  interpreta- 
tion on  the  words  of  the  statute. 

The  case  of  jR.  v.  Phelp$i  ^^oay  perhaps  be  distinguished 
from  this  case  on  the  ground  ah*eady  stated  by  my  bro- 
thers Martin  and  Alderson.  That  was  a  charge  of  murder 
by  a  joint  assault  or  assaults  charged  upon  three  persons* 
and  evid^ice  was  given  to  prove  it ;  and  one  could  not  be 
then  properly  convicted  of  a  single  assault  at  a  different 
time,  and  totally  unconnected  witli  the  transaction,  which 
the  Crown  prosecuted  as  a  murder*  But  whether  distio* 
guiahable  or  not  seems  to  me  to  be  immaterial.  If  nol 
distinguishable,  I  consider  that  12.  v.  JBirch^  whxoh  was 
decided  afterwards  upon  full  consideration  of  all  the  caaeBf 
and  in  order  to  settle  the  rule  on  the  subject,  must  preivaiL 
But  then  on  the  construction  of  this,  which  clearly  ought 
to  be  the  rule,  a  difference  of  opinion  ezista  among  the 
Judges.  As  to  that  part  of  the  rule  which  relates  to  the 
crime  charged  on  the  face  of  the  indictment^  including  ao 
assault  against  the  person,  there  is  no  difficulty ;  it  appKea 
to  felonious  cutting,  rape,  felonious  homicide  by  violence^ 
all  of  which  in  their  nature  include  a  charge  of  assault 
against  the  prisoner,  and  the  charge  of  murder  in  this  cme 
includes  an  assault,  but  it  must  also  be  part  of  the  very  act 
or  transaction  which  the  Crown  prosecutes  as  a  murder  bj 
the  former  indictment ;  and  here  lies  the  whole  difference. 
The  learned  Commissioner  thought  that,  to  fall  within  the 
rule,  it  must  really  have  been,  and  not  merely  have  been 
charged  to  have  been,  contributory  to  the  death  of  the  de* 
ceased,  which  the  Crown  charged  as  a  murder ;  and  many  of 
my  brethren  are  of  the  same  opinion :  whereas,  it  seems  to  me^ 
that  it  is  enough  to  bring  the  assault  within  the  nateaningof 
this  clause,  if  it  is  charged  by  the  Crown  tabe  part  of  the 
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very  act  or  transaction  which  it  charges  as  a  felony,  and  it  is        1851. 
made  the  subject  of  inquiry  as  such.     There  must  be  a       lUo.v. 
charge  of  an  assault  as  parcel  of  a  felony,  not  necessarily 
an  assault  aciually  being  a  parcel  of  a  felony :  just  as  in 
the  case  of   a  charge    of   rape,    an   assault  which  the 
Crown  charges  as  having  been  committed  for  the  purpose 
of  effecting  it,  though  no  rape  has  been  committed— or  a 
wounding  charged  to  have  been  made  with  intent  to  kill 
and  murder,  when  no  such  intent  has  been  proved — ^may  be 
punished  on  an  indictment  for  either  felony,  though  in  one 
the  assault  could  not  contribute  to  the  rape,  or  in  the  other 
to  the  felonious  womiding,  for  there  was  neither  one  nor 
the  other.     These  assaults  form  part  of  the  charge  of 
felony  made  by  the  Crown  in  all  these  cases ;  they  are  put 
in  a  course  of  trial  as  such,  though  they  did  not  in  truth 
contribute  towards  any  felony,  for  no  felony  was  committed. 
Therefore,  in  all  these  cases,  where  the  charge  on  the 
face  of  the  indictment  includes  an  assault,  that  assault 
which  the  Crown  means  to  charge  by  the  express  allegation 
of  an  assault  (for  we  have  only  to  deal  with  an  express 
allegation  in  this  case)  as  part  of  the  very  act  which  it 
charges  as  a  felony,  is  virtually  charged ;   and  as  soon  as 
the  assault,  which  the  Crown  means  so  to  charge,  is  iden^ 
tified,  marked,  and  distinguished  from  all  others  by  compe- 
tent evidence,  the  case  becomes  exactly  the  same  as  if  the 
indictment  were  expanded,  and  the  assault  completely  de- 
scribed so  as  clearly  to  identify  it.    The  prisoner  is  charged 
with  it,  and  may  be  convicted  of  it  on  that  indictment,  if 
he  is  acquitted  of  the  felony,  (for  it  is  only  a  conditional 
charge  dependent  on  that  fact,)  and  if  he  be  acquitted  he 
is  acquitted  altogether  and  for  ever  firom  the  charge  and 
every  part  of  it,  just  as  if  he  had  been  indicted  and  acquitted 
of  the  same  assault  alone,  fully  identified  by  time,  places 
and  every  other  necessary  circumstance  to  distinguish  it 
from  every  other  assault.     The  evidence  to  identify  diis 
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1851.       assault  may  be  any  evidence  of  the  same  sort  as  I  have 

RBo.tr.       above  stated  is  admissible  to  prove  the  identity  of  any  other 

^**"*        charge,  not  evidence  to  prove  the  crime  or  any  part  of  it 

actually  committed^  but  to  prove  what  the  offence  was  which 

the  Crown  did  charge. 

Feeling  quite  satisfied  that  this  reasoning  is  correct,  it 
remains  to  apply  it  to  the  facts  of  the  present  case. 

A  question  immediately  occurs,  whether  the  11  th  sec- 
tion applies  to  indictments  of  felonies  including  a  single 
assault  only,  or  to  felonies  which  include  many  assaults — a 
rape  or  murder  may  include  more  assaults  than  one,  and  I 
do  not  feel  a  doubt  but  that  in  such  cases,  where  the  evi- 
dence shows  that  many  assaults  were  meant  to  be  charged 
as  connected  with  the  imputed  murder,  or  rape,  orld^ 
the  prisoner  may  be  convicted  of  them. 

Now  it  appears  that  in  this  case  on  the  former  trial,  the 
Crown  charged  the  defendants  with  certain  assaults  between 
certain  days,  which  assaults  it  charged  to  be  the  causes  of 
the  death  of  the  deceased,  and  gave  evidence  of  them,  and 
tried  to  prove  that  they  were  so.  The  charge  in  the  fo^ 
mer  trial  consisted  therefore  of  these  three  propositions— 
that  certain  assaults  were  committed  by  the  prisoners— 
that  they  were  committed  malo  animo — ^and  that  they 
caused  the  death  of  the  deceased.  On  the  first  chai^ 
they  were  put  on  their  trial  as  well  as  the  last,  absolutely, 
not  conditionally,  viz.,  provided  the  assaults  turned  out  to 
have  conduced  to  the  death :  and  if  the  assaults  are  iden- 
tified to  be  the  same  as  those  charged  in  this  indictment, 
the  prisoners  were  charged  with,  and  acquitted  of  the 
assaults  now  charged.  Indeed,  if  the  charge  of  assault 
was  to  be  tried  only  in  the  event  of  the  assaults  appearing 
to  the  jury  to  have  contributed  to  the  death,  I  do  not  see 
how  they  could  have  been  tried  at  all  as  assaults,  and  the 
prisoners  convicted  of  them ;  for  if  they  did  contribute  to 
the  death,  the  very  assault  which  is  punishable  as  such 
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being  a  wrongful  act,  the  offence  was  manslaaghter  at  the  1851. 
least.  It  is  quite  clear,  that  the  Legislature  contemplated  Rio.  v. 
such  an  assault  as  may  be  involved  in  the  charge  of  felony,  '"*' 

and  of  which  the  prisoner  could  be  convicted,  though  ac- 
quitted of  the  felony ;  and  how  that  could  be,  in  a  charge 
of  felonious  homicide,  if  the  assault  actually  conduced  to 
the  death,  I  cannot  understand. 

This  direction  of  the  learned  Commissioner  seems  to  me, 
therefore,  in  any  view  of  the  case  to  be  manifestly  wrong,  if 
the  act  applies  to  murder  or  manslaughter  at  all.  A  doubt 
has  been  suggested  whether  it  does  by  my  brother  Erie ; 
but  the  words  of  the  statute  are  perfectly  clear  according 
to  the  ordinary  rule  of  construction,  and  as  they  lead  to 
no  absurdity  or  incongruity  in  any  view  of  the  case,  I  think 
clearly  they  must  be  taken  to  include,  as  they  expressly 
state,  every  felony. 

If  the  Act  does  not  include  murder  and  manslaughter, 
the  direction  would  be  wrong ;  but  the  defendants  would 
have  been  lawfully  convicted  of  the  assault  in  the  present 
indictment,  on  the  ground  that  charges  of  murder  and  man- 
slaughter were  to  be  dealt  with  at  common  law  and  not 
wider  the  statute. 

In  this  case  the  jury  acquitted  of  the  felony,  for  the  blows 
it  appeared  did  not  cause  the  death  of  the  deceased ;  but 
the  charge  of  assault  in  my  opinion  remained,  and  the 
prisoners  might  have  been  convicted  of  those  very  assaults 
which  are  charged  on  the  second  indictment ;  and  having 
been  acquitted  of  the  charge  in  that  indictment,  they 
were  acquitted  altogether. 

And  it  would  be  contrary  to  the  wise  principle  of  our  law, 
that  a  man  should  be  subject  to  more  than  one  trial  for 
exactly  the  same  offence. 

Pollock,  C.  B. — The  question  in  this  case,  as  it  has  been 

VOL.  I.  0  0 
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1851.  already  observed,  turns  upon  the  true  construction  of  the 
Reo.  9.  Btat.  7  Will.  IV.  &  1  Vict.  c.  85,  s.  11,  by  which,  for 
^''"''  the  first  time,  it  became  lawful  upon  an  indictment  for 
felony,  to  convict  of  a  misdemeanour ;  and  we  have  to  con- 
sider whether  the  prisoners  could  have  been  properly  found 
guilty  of  an  assault  when,  on  the  former  occasion,  they  were 
tried  and  acquitted  of  the  murder ;  for  if  they  could  have 
been  so  found  guilty,  they  have  once  been  in  peril,  and  they 
are  now  entitled  to  our  judgment  on  the  plea  of  ^*'autrefou 
acqtdL'^ 

Under  the  circumstances  presented  for  our  oonsideratioQ 
by  the  learned  Commissioner  of  Oyer  and  Terminer,  I  am 
not  surprised  that  there  should  be  considerable  difference 
of  opinion  among  the  assembled  Judges;  we  are  called 
upon  to  put  a  construction  upon  an  Act,  which,  in  very 
general  terms,  has  introduced  an  anomaly  in  the  adminis- 
tration of  the  criminal  law.  The  distinction  between  felony 
and  misdemeanour  is  as  old  as  the  law  itself,  and  many  im- 
portant consequences  follow  from  that  distinction.  Before 
the  passing  of  the  Prisoners^  Counsel  Bill,  they  were  more 
important  than  they  are  now,  but  some  important  di£br- 
ences  still  remain.  The  statute  has  not  abolished  the  dis- 
tinction between  felony  and  misdemeanour,  (whether  that 
would  have  rendered  the  case  more  clear,  or  whether  that, 
when  it  came  to  be  fully  considered,  would  not  have  raised 
a  greater  difficulty  than  we  have  now  to  contend  with,  I 
shall  not  pause  to  inquire)  but  the  statute  has  introduced, 
in  terms  very  general,  a  power  to  acquit  of  felony,  and  to 
convict  of  assault  only,  where  the  crime  charged  shall  include 
an  assault,  and  the  e\ddence  will  warrant  such  finding.  The 
statute  makes  no  specific  provision  for  the  present  or  any 
other  particular  case,  as  distinguished  from  the  general 
class.  It  does  not  provide  specially  and  separately  for 
various  very  different  cases  that  may  be  suggested ;  as,  for 
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istance,  where  some  felony  has  actually  been  committed  1851. 
y  some  one,  but  possibly  not  by  the  prisoner,  or  where  it  Rbo.  v, 
\  left  in  doubt  whether  it  was  by  the  prisoner  or  not,  or 
'here  it  is  clear  that  no  felony  has  been  committed,  but  an 
ttempt  has  been  made  to  commit  one  by  the  prisoner,  or 
y  a  person  not  before  the  Court.  Nor  does  the  statute 
pparently  make  any  distinction  between  the  above  cases, 
nd  a  case  where  the  whole  charge  of  felony  is  founded  in 
listake,  and  there  has  really  been  no  felony  committed  at 
0,  or  even  attempted,  and  the  charge  of  felony  is  founded 
Itogether  on  error.  I  think  it  cannot  be  matter  of  surprise, 
'hen  all  these  various  cases  may  arise,  and  the  statute  con- 
ists,  as  regards  this  part  of  it,  of  a  few  general  words  only 
pplicable  to  all,  that  much  doubt  may  arise  as  to  their 
leaning,  when  it  is  necessary  to  apply  the  same  words  to 
ases  differing  so  much  from  each  other. 

Here  we  have  to  inquire,  in  the  construction  of  this  part 
f  the  Act,  what  was  in  this  case  ^'  the  crime  charged,^  and 
id  it  include  the  assaults  in  question!  If  it  did,  the 
risoners  have  ahready  been  acquitted,  and  cannot  be  tried 
gain.  If  it  did  not,  the  former  acquittal  is  of  no  avail,  and 
he  present  conviction  is  right. 

I  think  the  meaning  of  the  words  '^  crime  charged," 
lust  be  sought  for  in  the  old  forms  under  which  the  jury 
rere  addressed  by  the  officer  of  the  Court.  ^*  Your  charge, 
berefore,  is  to  inquire  whether  the  prisoners  be  guilty  or 
ot  of  the  felonies,'*^  and,  according  to  the  new  practice 
itroduced  by  this  Act,  the  charge  to  the  jury  would  be  to 
iquire  whether  the  prisoners  were  guilty  or  not  guilty  of 
be  felony  and  assault,  and  the  question  again  returns, 
'hat  would  be  the  assault  thus  alluded  to  ?  It  appears  to 
le,  that  in  a  case  where  a  felony  (of  whatever  sort)  has 
een  actually  committed,  the  charge  is  the  felony  comr 
litted,  and  the  means  whereby  it  was  committed ;  and  I 
ntirely  agree  with  the  doctrine  laid  down  by  my  brother 
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1851.  Parke,  in  the  case  of  22.  v.  St  Oearffe{a)y  that  the  pri- 
Rbo.  9.  soners  can  only  be  found  guilty,  under  this  Act  of  Parlia- 
ment, of  an  assault  involved  in  and  connected  with  the 
principal  charge  of  felony.  This  cannot,  I  think,  depend 
upon  the  mistake  or  blunder  of  the  prosecutor,  or  of  his 
Counsel,  or  of  any  of  the  witnesses ;  it  depends  upon  the 
truth  itself,  as  it  may  come  out  in  evidence  and  be  found  by 
the  jury. 

It  seems  to  me  contrary  to  first  principles,  in  administer- 
ing the  criminal  law,  and  in  construing  this  Act  of  Parlia- 
ment, that  an  accused  party  who  may  have  been  guilty  of  a 
common  assault,  and  a  common  assault  only,  never  intend- 
ing to  commit  a  felony  or  even  contemplating  it,  should  be 
liable  to  three  years'  imprisonment,  and,  according  to  some 
constructions  of  the  Act,  to  hard  labour  during  that  time, 
because  some  blundering  clerk  of  assize  has  drawn  an  in- 
dictment, or  some  rash  prosecutor  has  made  an  accusation, 
or  some  mistaken  or  incredible  witness  has  associated,  by 
the  indictment,  by  the  accusation,  or  by  the  evidence,  this 
simple  assault  with  a  felony,  be  it  murder  or  other,  with 
which  felony  in  truth  and  in  fact  it  had  no  connection  what- 
ever. 

In  this  case  the  charge  was  the  murder  of  Mary  Ann 
Parsons.  It  appears  that  she  came  to  her  death  by  a  single 
blow,  which  could  not  by  the  evidence  be  imputed  to  either 
of  the  defendants.  The  guilt  of  both  might  be  suspected 
with  reference  even  to  that  fatal  blow ;  but  the  guilt  of 
neither  was  proved,  and  therefore,  very  properly,  both  were 
acquitted.  That  very  acquittal  on  that  ground,  in  my 
judgment,  dissociated  all  other  assaults  that  did  not  tend  to 
the  death  from  the  crime  charged,  and  the  crime  charged 
did  not  include  those  assaults,  and  I  think  it  was  not  lawful 
for  the  jury  to  convict  of  those  assaults.     It  would  follow 

(a)  9  Car.  &  P.  491. 
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from  this,  that  they  were  properly  convicted  of  assault  m        1851. 
the  case  now  before  us.  BmTv. 

I  must  admit  the  construction  of  the  Act  as  to  this  matter  ^i»o. 
is  by  no  means  free  from  great  doubt :  the  difference  of 
opinion  of  the  assembled  Judges  sufficiently  attests  this. 
Many  cases  of  difficulty  may  be  presented  either  way,  and 
I  must  freely  confess  that  I  doubt  whether  any  construction 
of  the  statute  would  afford  a  satisfactory  solution  of  all  the 
difficulties  that  might  arise  in  the  various  cases  that  might 
be  suggested.  During  the  course  of  the  two  arguments, 
and  the  deliberations  that  have  ensued,  I  have  found  it 
difficult  to  come  to  a  conclusion  which  I  felt  to  be  perfectly 
satisfactory ;  but  comparing  the  difficulties  on  the  one  side 
and  on  the  other,  I  have  at  length  felt  it  my  duty  to  pro- 
nounce the  judgment  I  have  already  expressed ;  and  while 
I  disclaim  any  argument  or  view  of  any  sort  founded  on  this 
particular  case  itself,  I  own  I  have  been  fortified  by  this 
consideration,  that  this  statute  is  manifestly  a  departure 
from  the  common  law :  as  far  as  its  enactments  are  clear 
we  are  bound  to  obey  and  to  enforce  them  ;  but  when  they 
become  doubtful  (and  who  shall  say  that  this  is  not  so !)  it 
is  safe,  and  I  think  it  our  duty,  to  stand  by  the  common 
law. 

Jervis,  C.  J. — I  am  of  opinion  that  the  conviction  in 
this  case  was  wrong. 

The  question  turns  upon  the  true  construction  of  the 
statute  7  Will.  IV.  &  1  Vict.  c.  85,  s.  11,  which  in  Birch's 
case  (a),  was  considered  by  eleven  Judges,  who  consulted  all 
the  authorities  and  professed  to  expound  the  Act  with  a 
precision  which  could  not  mislead. 

That  case  was  principally  relied  upon  in  argument  by 

(a)  1  Den.  C.  C.  185. 
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1851 .  the  defendant's  Counsel,  and  ought  to  be  a  ruling  authority 
aEo.tr.  upon  the  subject ;  but  unfortunately  some  question  the 
^^^'  correctness  of  the  rule  which  is  there  laid  down,  whilst 
others,  adopting  it,  arrive  at  a  conclusion  altogether  different 
from  that  which  was  intended  by  the  framers  of  the  rule. 
We  cannot  therefore  take  that  case  as  conclusive  upon  the 
present  occasion,  and  inasmuch  as  a  reference  to  all  the 
authorities  has  produced  this  most  unsatisfactory  result, 
I  must,  unaided  by  authority,  endeavour  to  put  a  oonstme- 
tion  upon  the  statute  itself. 

I  take  it  for  granted  that  in  all  cases  where  the  Act 
applies  and  the  evidence  warrants  such  finding,  the  jury 
must  find  the  prisoner  guilty  of  assault.  It  is  not  left  to 
their  option  to  convict  of  assault  or  to  acquit  the  prisoner 
altogether,  and  leave  him  for  further  prosecuticm  in  the 
form  best  suited  to  the  justice  of  the  case.  The  Act  is 
compulsory,  and  the  prisoner  is  in  jeopardy  in  all  cases  to 
which  the  Act  applies.  Numerous  inconveniences  might 
be  pointed  out  as  the  certain  result  of  this  admitted  con- 
struction. 

The  statute  only  applies  to  an  indictment  for  felony  where 
the  crime  charged  includes  an  assault.  It  is  absolutdy 
necessary  that  the  crime  charged  should  legally  include  an 
assault.  Crimes  of  this  nature  are  murder  by  violence, 
rape,  robbery,  stabbing  and  the  like.  You  cannot  bring 
the  case  within  the  Act  by  averring  in  the  indictment  an 
assault  as  accompanying  a  crime  which  legally  does  not 
include  an  assault.  Nor  on  the  other  hand  is  it  necessary, 
in  order  to  found  the  jurisdiction  of  the  jury,  to  state  an 
assault  in  an  indictment  for  a  crime  which  legally  includes 
an  assault.  It  is  prudent  to  do  so,  but  it  is  not  in  strictr 
ness  necessary ;  for,  where  the  crime  charged  includes  an 
assault  by  implication,  the  charge  of  assault  appears  upon 
the  indictment,  and  thus  the  rule  is  satisfied  which  requires 
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that  when  the  record  is  made  up,  the  charge  should  appear  1851. 
upon  which  the  prisoner  is  found  guilty  and  subsequently  BmqTv. 
punished.  ^^^"^' 

But,  although  the  crime  charged  does  legally  include  an 
assault,  it  does  not  follow  that  the  Act  may  be  called  into 
operation.  The  jury  have  but  a  conditional  power  to  find 
the  prisoners  guilty  of  the  assault :  they  must  first  acquit 
him  of  the  felony.  The  trial  therefore  throughout  is  a  trial 
for  felony  to  be  governed  by  the  rules  which  regulate  such 
trials ;  and  if  one  assault  only  be  laid  in  the  indictment  as 
the  cause  of  the  death  by  violence,  or  if  the  crime  charged 
in  its  nature  legally,  or  in  fact,  include  but  one  assault,  one 
assault  only  can  be  produced  in  evidence  as  tending  to 
prove  the  crime  charged ;  and  the  prosecutor  having  made 
his  election,  and  proved  an  assault,  cannot  abandon  that  and 
produce  evidence  of  another  assault  having  no  relevancy  to 
the  proof  of  the  crime  charged,  but  committed  upon  another 
occasion.  So  if  several  assaults  are  laid  in  the  indictment 
as  causing  the  death,  or  if  the  crime  charged  legally  may 
and  in  fact  does  include  several  assaults,  the  same  rule  will 
prevail,  subject  to  the  same  qualifications,  for  the  trial  is 
proceeding  for  felony,  the  evidence  produced  is  produced  to 
prove  the  felony  and  is  to  be  controlled  by  the  rules  which 
are  applicable  to  trials  for  felony.  When  the  whole  evi- 
dence is  closed,  and  before  they  can  find  him  guilty  of 
assault,  the  jury  must  acquit  the  prisoner  of  the  felony. 
Upon  what  ground  is  that  acquittal  to  take  place  i  Surely 
because  the  evidence  warrants  such  acquittal.  The  pri« 
soners  could  not  be  guilty  of  the  felony  if  there  was  no 
felony,  or  if  the  felony  was  committed  by  another  person. 

But  the  evidence  which  was  brought  to  prove  the  felony, 
and  which  was  insufficient  for  that  purpose,  may  prove 
beyond  doubt  that  the  prisoner  was  guilty  of  assault.  The 
crime  charged  includes  an  assault.      The  jury  have  ac- 
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1 851 .        quitted  the  prisoners  of  the  felony.     The  evidence  warranto 
Rbo.  9.       a  finding  of  assault ;  what  are  the  jury  to  do !    The  Act  is 
admitted  to  be  compulsory.     They  shall  **  find  a  verdict  of 
guilty  of  assault  against  the  person  indicted." 

Thus  reading  the  statute  full  effect  is  given  to  the  plain 
common-sense  meaning  of  every  word  used.  I  have  not 
sought  for  the  object  of  the  enactment,  for  where  there  is 
no  ambiguity  no  foreign  aid  is  necessary  to  expound  an  Act, 
and  it  is  dangerous  to  speculate  upon  the  motives  of  those 
who  may  pass  measures  through  Parliament,  particularly  if 
the  plain  meaning  of  words  is  to  be  disregarded  for  the 
purpose  of  effectuating  that  supposed  intention. 

It  is  contended  that  the  assault  of  which  alone  the  juiy 
can  convict  the  prisoner  is  that  included  in  the  crime 
charged,  and  that  consequently  if  the  crime  chai^ged  be 
committed  by  another,  the  prisoner  cannot  be  guilty  of  the 
assault.  This  restriction  is  not  in  my  opinion  justified  by 
the  letter  of  the  Act,  but  seems  to  me  to  have  been  inten- 
tionally excluded  from  it.  The  jury  are  not  to  find  the 
prisoner  guilty  **  of  the  assault  so  included  in  the  crime 
charged,'^  nor  "  of  the  said  assault,"  nor  ^^  of  such  assault,"" 
nor  even  '*of  an  assault,*^  but  of  *'  assault.^  If  the  prisoner 
cannot  be  convicted  of  assault  where  the  crime  charged 
was  committed  by  another,  because  in  that  case  the  aasaolt 
by  the  prisoner  cannot  be  included  in  the  crime  chaiged ; 
it  would  seem  to  follow  that  where  the  crime  charged  did 
not  in  fact  exist,  it  would  not  include  an  assault  by  the 
prisoner.  In  the  latter  case,  however,  it  is  admitted  that 
the  prisoner  might  be  convicted  of  the  assault.  But  it  is 
said  that  every  felony  within  this  Act  consists  of  an  assault 
and  something  more,  which  makes  a  felony,  and  that  if  a 
third  party  is  guilty  of  the  whole  felony,  including  the 
assault,  the  whole  charge  is  exhausted,  and  the  prisoner 
cannot  be  guilty  of  the  assault.     This  construction  gives  a 
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meaning  to  the  words  of  the  statute  which  I  think  they  do        1851. 
not  bear;  but,  independently  of  that,  it  makes  the  jeopardy        Rbo.  v. 
of  the  prisoner  for  the  assault  to  depend  upon  the  guilt  or 
innocence  of  a  third  party,  which  must  be  determined  in 
his  absence  by  a  jury  who  are  not  sworn  to  try  that  fact* 

In  strictness,  indeed,  there  was  in  this  case  no  proof 
that  homicide  had  been  committed  by  any  one.  The  death 
was  caused  by  a  blow  inflicted  on  the  child's  head,  whether 
by  the  prisoners  or  by  other  persons,  under  what  circum- 
stances, or  as  the  mere  result  of  a  fall,  was  not  proved  and 
could  not  legally  be  determined  by  the  jury ;  they  could 
only  acquit  the  prisoners  of  the  felony :  having  done  so,  ^ 
their  functions  in  so  far  as  the  felony  was  concerned,  were 
at  an  end ;  they  could  not  inquire  by  whom  the  felony  was 
committed,  or  if  a  felony  was  committed  at  all. 

The  soundness  of  the  distinction  contended  for  may  be 
tested  by  the  actual  circumstances  of  this  particular  case. 
If  it  had  been  proved  that  the  child  had  not  died,  it  is 
admitted  that  the  prisoners  might  have  been  convicted  of 
assault  upon  tliis  indictment  for  murder.  If  the  death  re- 
sulted from  natural  causes,  it  is  admitted  the  prisoners 
might  have  been  convicted  of  assault  upon  this  indictment 
for  murder.  If  it  was  homicide  by  another,  it  is  said  the 
prisoners  could  not  have  been  convicted  of  assault  upon 
this  indictment  for  murder.  But  it  is  only  homicide  if  the 
blow  was  inflicted  by  the  act  of  another  person ;  if  it  was 
the  result  of  a  fall,  for  this  purpose,  the  death  was  natural. 
Thus  the  liability  of  the  prisoners  to  be  convicted  of  an 
assault  is  made  to  depend  on  a  matter  which  the  jury 
cannot  legally  settle :  they  can  say  that  the  prisoners  are 
not  guilty  of  the  felony,  but  whether  the  death  was  felo- 
nious, justifiable,  accidental,  or  natural  they  cannot  legally 
determine. 

For  these  reasons  I  am  of  opinion  that  upon  the  true 


646  OA01U   IN   THB  OOUBT  OP   CRIMINAL   APPEAL. 

1851.  construction  of  this  statute  a  prisoner  may  be  acquitted  <rf 
rbo.  v.  the  felony,  and  be  convicted  of  assault  upon  an  indictment 
Bird.  f^^  felony  wherever  the  crime  charged  legally  indudes  an 
assault,  and  the  evidence  properly  admissible  and  produced 
to  prove  the  crime  charged  warrants  the  finding  of  assault ; 
and  that  such  liability  to  conviction  for  assault  does  not 
depend  upon  the  ground  of  the  acquittal  for  felony,  but  will 
equally  exist  whether  the  felony  was  disproved,  or  was  diown 
to  have  been  committed  by  a  third  party. 

It  follows  from  this  opinion,  that  in  my  judgment  the 
proper  question  was  not  left  to  the  jury  by  the  learned 
Commissioner  upon  this  plea  of  autrefois  acquU.  Upon 
such  a  plea  three  questions  arise :  the  first  is  a  question  of 
law:  Is  the  crime  charged  upon  the  first  indictment  a  crime 
of  the  class  which  includes  an  assault !  If  it  is,  then  arises 
the  second  question  of  fact,  What  assault  or  assaults  was 
or  were  in  fact  included  in  the  first  indictment !  The 
affirmative  of  this  lies  upon  the  prisoner,  and  from  the 
generality  of  our  criminal  pleading,  more  especially  in  cases 
under  the  statute  where  the  assaults  may  appear  upon  the 
indictment  by  implication  only,  may  be  attended  with  much 
practical  difficulty.  If  our  indictments  had  been  in  the 
Scotch  form,  with  a  condescendence  of  the  various  assaults 
consummated  by  the  felony,  the  task  would  have  been  easy ; 
the  mere  production  of  the  record  with  the  acquittal  of  the 
felony  would  leave  the  charges  of  assault  upon  which  the 
prisoners  would  have  been  in  jeopardy  upon  the  first  trial 
clearly  defined.  In  the  absence  of  such  assistance  the 
prisoner  must  resort  to  the  best  evidence  in  his  power.  If 
the  first  case  was  tried  out  he  may  prove  what  occurred 
upon  that  trial — the  opening  of  Counsel,  the  examination  of 
witnesses — ^and  thus  show  what  assaults  were  brought  for- 
ward and  were  legally  admissible  upon  that  indictment  as 
tending  to  prove  the  crime  charged.     If  an  acquittal  was 


aiTTINaS    AFTKB   HILARY   TKRM,    XIV.   VIOT.  ^^7 

taken  without  evidence  he  may  for  the  same  purpose  1851. 
perhaps  prove  what  occurred  before  the  grand  jury  when  Rbo.  v. 
the  bill  was  found,  for  such  evidence  is  not  within  the  oath 
of  the  grand  jury — '^  the  Queen^s  Counsel  and  their  own*^ — 
or  he  may  resort  to  the  depositions,  or  the  instructious  upon 
which  the  bill  was  framed.  It  is  not  necessary  however 
now  to  enlarge  further  upon  this  subject ;  the  same  diffi- 
culty arises  in  a  greater  or  less  degree  upon  all  pleas  of 
autrefois  acquit  and  autrefois  convict^  and  the  evidence 
upon  such  pleas  in  all  cases  must  be  governed  by  the  same 
rules. 

Having  designated  or  earmarked  the  assaults  included  in 
the  first  indictment,  the  third  question,  likewise  a  question 
of  fact,  occurs :  are  the  assaults  so  designated  the  iden- 
tical assaults  which  the  prosecutor  professes  to  produce  on 
the  second  trial  I  This  likewise  must  be  proved  by  the  pri- 
soner; but,  if  it  is  established,  then  the  identity  of  the  charge 
being  made  out,  the  prisoner  was  before  in  jeopardy  upon 
the  same  charge,  and  is  entitled  to  judgment  upon  the  plea 
of  autrefois  acquit. 

For  these  reasons  I  am  of  opinion  that  the  proper  ques- 
tion was  not  put  to  the  jury;  that  the  conviction  was  wrong; 
and  that  the  prisoners  were  entitled  to  judgment  upon  the 
plea  of  autrefois  acquit. 

Lord  Campbell,  C.  J. — After  long  and  anxious  deliberar 
tion,  I  have  come  to  the  conclusion  that  in  this  case  the 
former  acquittal  is  a  bar  to  the  present  prosecution.  I 
should  feel  deep  regret  if  great  ofienders  were  to  escape 
punishment,  but  the  due  administration  of  criminal  justice 
requires  that  the  forms  of  judicial  procedure  should  be 
observed.  These  forms  are  devised  for  the  detection  of 
guilt,  and  for  the  protection  of  innocence.  In  the  present 
instance  the  defence  does  not  rest  upon  a  mere  technicality, 
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1 851.  but  upon  the  sacred  maxim  that  ^^  no  one  ought  to  be  twice 
rbg.  9.  tried  for  the  same  cause.^  The  only  question  is  whether 
the  defendants  might  under  the  former  indictment  have 
been  lawfully  convicted  of  the  assaults  for  which  they  are 
now  prosecuted ;  and  it  is  the  same  question  which  we 
should  have  had  to  consider  if  they  had  been  convicted  of 
these  assaults,  and  the  validity  of  that  conviction  had  been 
referred  to  this  Court.  A  majority  of  the  Judges  appear 
to  think  that  the  general  acquittal  was  proper,  but  I  am 
humbly  of  opinion  that  the  second  trial  was  unneeessaiy 
and  unlawful. 

The  case  entirely  depends  upon  the  construction  of  the 
Stat.  7  Will.  IV.  &  1  Vict.  c.  85,  s.  11.  Let  us  first  con- 
sider the  mischief  which  this  enactment  was  intended  to 
remedy.  At  common  law,  a  person  indicted  for  a  felony 
which  involved  an  assault  must  have  been  wholly  acquitted, 
although  proved  to  have  committed  the  assault  charged  in 
the  indictment  and  given  in  evidence  by  the  Crown  as  the 
means  of  committing  the  felony,  if  his  attempt  to  commit 
the  felony  was  not  fully  accomplished,  or  if  a  felony  hsd 
been  committed  to  which  the  assault  did  not  conduce,  or  if 
no  felony  had  been  committed  or  attempted.  This  was 
found  to  be  extremely  inconvenient,  for  the  prisoner,  proved 
to  have  committed  a  grave  offence  of  which  he  was  accused, 
either  got  off  with  perfect  impunity,  or  a  new  indictment 
was  preferred  against  him  for  the  same  assault,  and  the  same 
evidence  was  again  given  against  him  before  another  jury. 
In  the  former  event  public  scandal  was  given  by  a  failure 
of  justice,  and  in  the  latter  the  accused  party  was  unneces- 
sarily harassed,  and  unnecessary  expense  and  trouble  were 
occasioned  by  a  second  trial.  I  conceive  that  the  object  at 
the  statute  was  to  permit — in  spite  of  the  technical  rule  of 
the  common  law,  which  forbids,  under  an  indictment  for 
felony,  a  conviction  for  an  offence  amounting  only  to  a  mis- 
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demeanour — that  wherever  there  is  an  mdictment  for  a  1851. 
felony  involving  an  assault,  the  prisoner  may  be  convicted  Rbo.  v. 
of  the  assault  charged  in  the  indictment  and  given  in  evi-  ' 

dence  as  conducive  to  the  felony,  although  he  be  acquitted 
of  the  felony,  and  whether  the  assault  was,  or  was  not,  in 
point  of  fact,  conducive  to  the  felony. 

This  surely  would  be  a  very  reasonable  law,  both  for  the 
sake  of  the  public  and  of  the  prisoner.  To  my  mind  it  is 
enacted  by  the  following  words,  ^*  on  the  trial  of  any  person 
for  any  felony  where  the  crime  charged  shall  include  an 
assault  against  the  person,  it  shall  be  lawful  for  the  jury  to 
acquit  of  the  felony,  and  to  find  a  verdict  of  guilty  of  assault 
against  the  person  indicted,  if  the  evidence  shall  warrant 
8uch  a  finding.^ 

Soon  after  the  Act  passed  a  construction  of  it  was  con- 
tended for  confining  its  operation  to  cases  in  which  the 
assault  was  committed  in  an  attempt  to  commit  the  felony 
charged.  For  this  construction  plausible  reasons  were 
urged,  but  it  was — I  think  very  properly — overruled  by 
several  solemn  decisions  of  the  Judges. 

Thus,  the  quality  of  the  assault,  that  it  shall  actually 
be  conducive  to  the  felony,  is  gone;  and  I  can  conceive 
no  other  intelligible  rule  to  go  by,  than  that  the  assault 
shall  be  charged  and  shall  be  given  in  evidence  as  con- 
ducive to  the  felony.  With  these  conditions,  the  party 
accused  has  ample  notice  of  the  oflence  which  he  has  to 
answer,  and  an  ample  opportunity  of  vindicating  his  inno- 
cence. The  statute  certainly  did  not  mean  to  give  the 
prosecutor  the  advantage  of  adding  to  the  indictment  a 
count  for  an  assault  unconnected  with  the  felony ;  but  the 
rule  I  would  lay  down  admits  of  no  such  perversion.  The 
assault  must  be  an  assault  against  the  person,  and  included 
in  the  crime  charged ;  if  it  be,  then  it  shall  be  lawful  for 
the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of 
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1851.       guilty  of  assault,  should  the  evidence  warrant  such  finding. 

rbo.  v.  I  know  not  why  a  proviso  is  to  be  introduced  that  the  sta- 
tute  shall  not  apply  where  evidence  is  subsequently  pvea 
that  the  assault  charged  and  proved  as  conducing  to  the 
felony  did  not  conduce  to  it.  In  the  present  caae  the 
assaults  which  are  the  subject  of  the  second  indictment  for 
misdemeanour  were  expressly  charged  in  the  second  and 
third  counts  of  the  indictment  for  murder,  and  they  were 
actually  given  in  evidence  at  the  former  trial  with  the 
express  purpose  of  proving  the  felony  alleged  in  those 
counts.  Moreover,  when  they  were  given  in  evidence  they 
were  material  and  powerful  proof  that  the  crime  of  murder 
had  been  committed  by  the  prisoners.  Subsequently,  a 
medical  witness  of  skill  and  credit  swore  that  the  death  was 
caused  exclusively  by  a  blow  on  the  head  of  the  deceased, 
not  shown  to  have  been  inflicted  by  either  of  the  prisoners. 
Thereupon  my  brother  Talfourd  most  properly  interposed, 
and  advised  the  jury  to  acquit  them  of  the  murder ;  bat, 
with  the  most  sincere  deference  for  his  opinion,  and  that  of 
my  learned  brethren  who  agree  with  him,  I  think  he  ought 
to  have  directed  the  jury,  that  if  they  believed  the  medical 
witness  and  acquitted  the  prisoners  of  the  murder,  they 
must  direct  their  attention  to  the  uncontradicted  evidence 
proving  the  assaults,  and  find  a  verdict  of  guilty  upon  the 
portions  of  the  indictment  charging  those  assaults,  should 
they  think  ^Uhat  the  evidence  warranted  such  finding;'* 
that  is  to  say,  if  they  believed  the  uncontradicted  and  mi« 
suspected  witnesses  for  the  Crown  who  swore  to  thoae 
assaults.  Being  once  connected  with  the  felony,  and  suffi- 
cient to  prove  it  if  the  death  were  not  imputed  to  another 
cause,  I  do  not  understand  when  or  how  they  were  discon- 
nected from  it,  and  became  independent  and  distinct  as* 
saults.  Juries,  in  practice,  defer  to  the  opinion  of  the 
Judge  upon  such  an  occasion,  and  a  formal  summing  vf 
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becomes  anneceasary;  bat  if  there  be  any  evidence  to  go        1851. 

to  the  jury  from  which  they  might  draw  an  inference  of       Rbo.  v. 

guilt  in  strict  law,  it  is  supposed  to  be  submitted  to  them. 

The  assaults  preyed  against  the  prisoners  were  connected 

with  the  felony  till  the  verdict  of  not  guilty  was  pronounced. 

But  it  is  before  the  verdict  is  pronounced,  as  I  conceive, 

that  the  Judge  is  to  tell  the  jury  that  if  they  acquit  of 

felony  they  may  convict  of  assault ;  it  is  not  by  the  verdict 

of  ^^not  guilty  of  the  felony""  that  the  Judge  is  prevented 

from  drawing  the  attention  of  the  jury  to  the  minor  offence. 

The  statute  clearly  supposes  the  direction  to  be  given  to  the 

jury  that  if  they  acquit  of  the  felony  they  may  find  a  verdict 

of  g^ty  of  assault,  the  evidence  warranting  such  finding. 

In  this  case,  morally  speaking,  the  jury  would  not  have 
been  justified  in  disbelieving  the  medical  evidence,  and  con* 
eluding  that  the  assaults,  of  which  the  prisoners  were  proved 
to  have  been  guilty,  caused  the  death.  But  cases  may 
eamly  be  imagined  in  which  the  jury  would  be  justified  in 
disbelieving  medical  evidence,  and,  in  spite  of  it,  properly 
finding  a  verdict  of  guilty  of  the  murder.  How  then  are 
we  to  lay  down  a  rule — that  assaults  once  connected  with 
the  felony  are  to  be  disconnected  from  it  by  a  medical 
opinion  that  they  did  not  conduce  to  the  death  ?  It  was 
hardly  contended  at  the  bar  that  the  prisoners  might  not 
have  been  convicted  of  the  assaults  if  it  had  turned  out  to 
be  a  case  in  which  no  felony  appeared  to  be  committed. 
And  I  cannot  understand  how  the  case  is  less  within  the 
statute  because  the  evidence  led  to  the  belief  that  a  murder 
had  been  perpetrated  in  which  the  prisoners  were  not  im* 
plicated. 

A  good  deal  of  stress  was  laid  upon  the  power  given  by 
the  8th  section  of  7  Will.  IV.  &  1  Vict.  c.  85,  to  sentence 
any  person  found  guilty  of  the  offence  within  the  Act  to 
hard  labour  and  solitary  confinement.  But  this  argument 
was  exhausted  when  the  Judges  determined  that  the  enact- 
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1851.  ment  about  convicting  of  assaults  was  not  limited  to  as- 
rbo.  v.  saults  in  an  attempt  to  commit  a  felony.  The  power  of 
°'  punishing  by  hard  labour  and  solitary  confinement  is  only 
discretionary,  and  the  Legislature  probably  thought  that  it 
might  often  be  usefully  exercised  if  the  assault  was  con- 
nected with  the  commission  of  a  felony^  although  proof  had 
not  been  given  that  the  felony  was  attempted.  In  the  pre- 
sent case  had  there  been  a  conviction  for  the  assault  at  the 
first  trial  simple  imprisonment  might  have  been  generally 
considered  an  inadequate  punishment  for  the  delinquency 
established. 

I  do  not  think  it  necessary  to  refer  to  the  various 
decisions  which  have  been  commented  upon  by  my  learned 
brothers  who  have  preceded  me.  I  will  content  myself 
with  observing  that  the  most  recent  of  these,  22.  v.  Birehf 
seems  to  me  to  be  an  express  authority  for  this  con- 
struction of  the  statute.  There  no  felony  had  been  con- 
summated, and  the  jury  expressly  found  that  the  assault 
had  not  been  committed  with  an  intent  to  rob.  Yet  the 
Judges  unanimously  held  that  the  prisoner  had  been  pro- 
perly found  guilty  of  the  assault.  Could  it  have  made  any 
diflerence  in  that  case  if  there  had  been  additional  evidence 
that  after  Birch  (the  prisoner)  struck  the  prosecutor,  a 
stranger  was  seen  to  give  him  an  additional  blow,  to  take 
his  purse,  and  then  to  escape ! 

I  must  beg  the  particular  notice  of  my  brethren  to 
the  replication  to  the  plea  of  autrefois  acquit  on  which 
the  issue  is  joined, — *^that  the  prisoners  were  not  ac- 
quitted of  the  felony  and  murder,  including  the  same 
identical  assaults  charged  in  the  present  indictment." 
The  case  submitted  to  us  expressly  states  that  the  as- 
saults for  which  the  second  indictment  was  preferred  were 
given  in  evidence  at  the  former  trial,  that  ^^  the  Counsel 
for  the  prosecution  in  opening  the  case  to  the  jury  on 
the  former  trial  had  opened  these  difierent  assaults  as  eon- 
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ducive  to  the  death  ;^  and  that  ^^  it  was  not  shown  on  the  1851 . 
second  trial  that  there  were  any  other  assaults  committed  RegTv. 
but  those  which  were  given  in  evidence  on  the  former 
trial."  I  am  bound  to  say  that  upon  this  statement  the 
prisoners  were  acquitted  of  the  same  identical  assaults 
charged  in  the  present  indictment,  and  are  therefore  enti- 
tled to  onr  judgment. 

I  need  only  very  briefly  advert  to  the  argument  urged  by 
the  Counsel  for  the  prosecution,  that  even  upon  the  suppo- 
sition that  the  prisoners  might  have  been  convicted  of  the 
assaults  under  the  first  indictment,  yet  as  the  Judge  did 
not  submit  this  question  to  the  jury  the  general  acquittal 
does  not  entitle  them  to  plead  autrefois  acquit  in  bar  of  the 
indictment  for  misdemeanour;  but  if  they  might  lawfully 
have  been  cmivicted  of  the  assault  at  the  first  trial  they 
were  then  in  hazard,  and  they  are  not  again  to  be  put  in 
hazard  of  being  convicted  of  the  same  charge.  There 
woold  be  no  safety  for  mankind  if  the  benefit  of  a  former 
acquittal  might  be  done  away  with  by  inquiring  into  the 
terms  in  which  the  Judge  summed  up  at  the  former  trial, 
although  the  indictment  and  the  evidence  then  given  sought 
to  convict  the  prisoner  of  the  same  offence  for  which  he  is 
again  prosecuted,  and  if  he  were  guilty  of  it  there  was  an 
opportunity  of  establishing  his  guilt.  It  is  only  the  igno- 
rant and  the  presumptuous  who  would  propose  that  a  man 
should  be  liable  to  be  again  accused  after  a  judgment  regu- 
larly given  pronouncing  him  to  be  innocent.  According  to 
this  novel  doctrine,  the  Crown  might  a  second  time  pro- 
secute for  high  treason  a  person  who  had  been  acquitted  of 
the  charge  by  a  jury  of  his  country,  and  there  would  be  no 
end  to  prosecutions  for  felony  or  misdemeanour  prompted 
by  private  malevolence. 

I  have  only  further  to  observe  that  I  think  the  direction  of 
the  learned  Judge  at  the  last  trial  was  exceptionable,  and  T 

VOL.  I.  p  p 
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1851.  hardly  see  how  the  conviction  under  it  can  be  approved  by 
rkg.  ff,  any  who  are  not  of  opinion  that  there  can  only  be  a  convic- 
^""'-  tion  of  assault  under  7  Will.  IV.  &  1  Vict.  c.  85,  where  the 
assault  was  in  an  attempt  to  commit  the  felony.  He  told 
the  jury  that  if  they  were  satisfied  that  there  were  several 
distinct  and  independent  assaults,  some  or  one  of  which  did 
not  in  any  way  conduce  to  the  death  of  the  deceased,  it 
would  be  their  duty  to  find  a  verdict  for  the  Crown.  I  am 
of  opinion  that  he  should  only  have  directed  the  jury  to  find 
for  the  Crown  if  there  were  any  assault  in  evidence  which 
was  not  included  in  the  former  indictment,  and  not  offered 
in  evidence  at  the  former  trial  as  part  of  the  transaction 
so  that  it  might  be  considered  an  independent  and  distinct 
assault  unconnected  with  the  felony.  As  he  directed  the 
jury,  they  were  bound  to  convict  if  there  was  any  assault  in 
evidence  which  did  not  in  fact  conduce  to  the  death  of  the 
deceased,  however  it  might  have  been  connected  with  the 
felony,  and  indeed  with  whatever  intent  it  might  have  been 
inflicted.  The  result  of  the  evidence  at  the  first  trial  is 
supposed  to  be,  that  the  death  was  caused  exclusively  by  a 
blow  subsequently  given,  which  was  not  the  subject  of  the 
second  indictment.  Upon  this  supposition  no  prior  assault 
could  have  conduced  to  the  death.  Therefore  the  jury  at 
the  last  trial  were  obliged  to  find  a  verdict  of  '*  guilty,**  as 
none  of  the  assaults  proved  did  conduce  to  the  death, 
although  they  were  all  offered  in  evidence  as  conducing  to 
the  death  and  were  substantial  evidence  to  prove  the  murder. 
This  seems  to  me  not  only  to  differ  from  my  construction 
of  the  statute,  but  to  put  a  narrower  construction  upon  it 
than  it  has  at  any  time  received,  since  the  decisions  that 
the  assault  need  not  be  committed  in  an  attempt  to  commit 
the  felony. 

For  these  reasons  I  think  that  the  conviction  ousht  to 
be  quashed  ;  but  a  majority  of  the  Court  being  of  a  contrary 
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opinion,  the  conviction  is  affirmed,  and  the  judgment  which  1851. 
was  respited  will  be  pronounced  upon  the  defendants  at  the  rbq.  v. 
next  assizes  for  the  county  of  Devon.  ®"*''' 

I  hope  I  may  without  impropriety  express  a  wish  that 
the  Legislature  will  speedily  repeal  or  explain  the  enact- 
ment which  has  caused  such  confusion.  Of  course  I  am 
ready  to  abandon  the  construction  of  it  for  which  I  have 
been  contending,  and  most  respectfully  and  submissively  to 
be  governed  by  the  opinion  of  my  learned  brethren  who 
differ  from  me ;  but  I  have  not  been  able  to  gather  from 
them  any  clear  and  certain  rule  for  my  future  guidance,  and 
I  am  afraid  that  without  the  interference  of  Parliament, 
notwithstanding  our  best  efforts  to  be  unanimous,  we  our- 
selves, as  well  as  others,  may  again  find  it  difficult  to  anti- 
cipate  the  result  of  our  deliberations. 
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EASTER  TERM, 

IN 

THE  FOURTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 

CORAM 

Lord  Campbell,  C.  J.  Coleridge,  J. 

Aldebson,  B.  Platt,  B. 

Talfourd,  J. 


The  Queen  against  William  Davis.  1851. 

Satnrdayf 

IDEMSONANS.  ApHHi. 


A  prisoner  was 
re- 


"  Upon  the  trial,  for  a  felony,  of  William  Davis  at  the  indicted  for 
Quarter  Sessions  held  at  Dorchester,  for  the  county  of  ceiring,  &c., 

'  ^  "^  the  goods  of 

Dorset,  on  the  31st  day  of  December,  1850,  it  appeared  Darhu  c.  The 
that  the  property  alleged  to  be  stolen  was  stated  in  both  fn  evidence  that 
counts  of  the  indictment  to  be  the  property  of  Darius  ^"^n®  h"ij 
Christopher.    A  person  of  the  name  of  Christopher,  the  that  the  ques- 
prosecutor  of  the  charge,  was  called  as  a  witness,  and  on  mimm  was  for 
being  asked  what  was  his  christian  name  said  it  was '  Trius.'  ^^^©i'^'T* 
It  was  then  objected  by  the  prisoner'*s  Counsel  that  the 
property  had  been   laid  in  the  wrong  person.     It  was 
answered  that  the  rule  of  law  as  to  idem  sonans  was  appli- 
cable, and  that  Trius  and  Darius  when  pronounced  sounded 
as  the  same  words,  and  of  this  opinion  was  the  Court,  and 
overruled  the  objection.     The  trial  then  proceeded,  and 
the  prisoner  was  found  guilty  on  the  second  count.     The 
Court  did  not  pass  sentence,  but  reserved  the  question 
above  mooted  for  the  opinion  of  the  Justices  of  either 
Bench,  and  the  Barons  of  the  Exchequer.     The  prisoner  y 
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1851.        was  discharged  on  recognizance  of  bail  to  appear  and 
Rbo.  v.       receive  judgment  at  the  next  Quarter  Sessions  in  April. 

"  The  question  for  the  Court  is, — are  the  words  *  Trius,' 
and  '  Darius '  pronounced  so  as  to  produce  the  same  sound. 
If  so,  the  conviction  is  to  stand.  If  not,  the  prisoner  is  to 
be  entitled  to  an  acquittal. 

^'  George  Piokard  Cambridge^ 

«  Chairman.'' 

The  case  was  sent  back  to  the  Chairman  of  the  Quarter 
Sessions  for  him  to  state  whether  it  was  left  to  the  jury  to 
decide  ''  if  the  two  names  sound  alike  so  as  to  dedgnate 
the  prosecutor  and  no  one  else,  thereby  distinguishing  him 
from  all  others." 

The  Chairman  returned,  ^'  That  on  his  laying  down  the 
rule  as  to  names  being  idem  sonantia^  and  the  Court  being 
of  opinion  that  the  names  Darius  (pronounced  in  the  Dor- 
setshire dialect  D'rius)  and  Trius  sounded  alike,  the  case 
proceeded  without  its  being  either  expressly  or  substan- 
tially left  to  the  jury  to  decide  as  to  the  question  of  the 
names  sounding  alike,  but  the  jury  found  their  verdict 
upon  the  facts  of  the  case,  and  the  motion  of  Counsel  was 
in  arrest  of  judgment."*' 

No  Counsel  appeared  on  either  side. 

Lord  Campbell,  C.  J. — We  cannot,  in  point  of  law,  say 
that  Darius  and  Trius  are  the  same  in  sound.  It  was  a 
question  for  the  jury.  Sometimes  names  may  be  spelt 
differently  and  yet  pronounced  the  same,  but  in  others  a 
slight  difference  in  the  manner  in  which  the  name  is  written, 
may  be  fatal,  as  in  the  case  of  Shakespeare  and  Shakepeare, 
because  the  S  is  always  sounded.  The  conviction  must  be 
quashed. 

Alderson,  B.,  Coleridge,  J.,  Platt,  B.,  and  Talfodrd, 
J.,  concurred ;  Coleridge,  J.,  observing  that  a  west-country 
jury  would  have  found  the  names  were  the  same  in  sound. 

Conviction  quashed. 
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The  Queen  against  John  Poyser.  Saiwda 

April  26.' 

Case  reserved  by  the  Honourable  Baron  Alderson.  zz — ; 

•^  The  prisoner 

LARCENl .  ous  articles  of 

,  ,  clothing  from 

^^  The  prisoner  was  tried  before  me,  for  larceny,  at  the  his  employer  to 
last  Assiies  for  the  county  of  Leicester.     It  appeared  at  TOuntry"  to  * 
the  trial  that  the  prisoner  was  employed  by  the  prosecutor,  ^^  article  was 


who  was  a  tailor,  to  sell  clothes  for  him  about  the  country,  rate  price.  The 
and  upon  the  following  terms: — The  prosecutor  fixed  the  re<»ive*acom- 
price  of  each  article,  and  the  prisoner  was  entrusted  to  sell  JJe^^ods^h" 
them  at  that  fixed  price,  and  when  he  had  done  so  was  to  loid,  and  to 
bring  back  the  money  and  the  remainder  of  the  clothes  un-  mainder.    The 
3old,  and  was  to  have  3s.  in  the  pound  on  the  moneys  re-  ^iwitr'  a^'^^d 
ceived,  for  his  trouble.     On  the  12th  of  February  last,  he  some,  and  ap- 
took  away  a  parcel  of  clothes  upon  these  terms,  and  instead  reit  to  his  own 
of  disposing  of  them  according  to  the  above  arrangement,  hTwM  m^pcrr 
be  fraudulently  pawned  a  portion  of  them  for  his  own  bene-  conTicted  of 

larceny 

Bt,  and  having  so  done,  he  afterwards  fraudulently  appro- 
priated the  residue  to  his  own  use.  These  facts  having 
appeared,  I  directed  the  jury  that  the  original  bailment  of 
the  goods  by  the  prosecutor  to  the  prisoner  was  determined 
by  this  unlawful  act  in  pawning  part  of  them,  and  that  the 
subsequent  fraudulent  appropriation  by  the  prisoner  of  the 
residue  of  the  goods  to  his  own  use,  would,  in  point  of  law, 
unount  to  a  larceny.  Upon  this  direction  the  prisoner  was 
found  guilty,  and  I  desire  the  opinion  of  the  Judges  upon  the 
point,  whether  this  direction  was  right. 

"  E.  M.  Alderson.'' 

O^Brien  for  the  prisoner. — [J  Iderson,  B. — Is  not  this 
like  the  case  of  a  carrier  ?]  There  is  this  distinction ; — the 
carrier  receives  the  goods  in  bulk,  to  be  delivered  in  the 

Q  Q  2 
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1851.  same  state  as  that  in  which  he  receives  them  ;  he  has  no 
Rko.  v.  authority  to  separate  them ;  the  prisoner  received  the  goods 
separately,  made  them  himself  into  one  parcel,  and  was  to 
dispose  of  them,  each  article  separately,  or  otherwise,  as  he 
might  find  persons  to  purchase.  It  was  immaterial  that  he 
received  them  all  at  the  same  time  from  the  prosecutor. 
Each  article  had  a  separate  price  attached  to  it,  and  the 
prisoner  had  the  lawful  possession  of  each  to  sell  at  that 
price.  It  was  quite  clear  the  prisoner  himself  might  have 
become  the  purchaser,  and  that  for  the  purpose  of  disposiog 
of  any  of  the  articles,  he  might  at  any  time  break  the  bulk. 
He  submitted  that  there  was  a  separate  bailment  in  respect 
of  each  of  the  articles ;  that,  unless  it  were  so,  the  prisoner 
could  not  have  disposed  of  any  portion  of  them  separately. 
\_Lard  Campbell^  C.  J. — There  would  have  been  nothing 
wrong  in  his  separating  them  in  the  course  of  his  duty.] 
Reff.  v.  Stear  (a),  JReg.  v.  Hey{b).  [Alderson^  B. — Your 
case  is  that  of  a  carrier  having  half-a-dozen  parcels,  and  dis- 
posing of  one  of  them.] 

No  Counsel  appeared  for  the  Crown. 

Lord  Campbell,  C.  J. — I  am  of  opinion  the  conviction  is 
right.  If  it  could  have  been  made  out  that  each  article 
was  a  separate  bailment,  the  argument  for  the  prisoner 
would  have  been  correct.  But  when  I  read  the  case,  the 
only  inference  I  can  draw  is,  that  there  was  but  one  bail- 
ment, although  it  was  composed  of  different  articles.  If 
that  be  so,  any  tortious  act  determines  it ;  and  if  done  animo 
furandi  it  is  larceny. 

Aldbrson,  B.,  Coleridge,  J.,    Platt,  B.,   Talfourd,J., 
concurred. 

Conviction  affirmed. 

(a)  1  Den.  C.  C.  349  ;  ante,  p.  11. 

(b)  1  Den.  C.  C.  602 ;  an/f ,  p.  209. 


RA8TBR  TERM,    XIV.    VICTT.  561 


The  Qubbn  against  William  Potter.  1851. 

Saturday^ 

Case  reserved  hy  the  Honourable  Justice  CresswelL  ^/yw/  26. 

OUNTING-HOUSE.  ofA"'5^';S.« 

m  .  •  •         1       ofafictory, 

^^  The  prisoner  was  indicted  for  breaking  and  entenng  the  was  caUed  the 
canting-house  of  David  Gamble,  at  the  parish  of  Prescot,  hoii8^"*°Vn 
id  stealing  therein  600  pennies,  &c.,  the  moneys  of  the  ^^f^^***  **^ 

id  David  Gamble.  were  weighed 

it  T-i.  J  •         'J  xi_    A«ii_i»  at»  •'id  entered  ia 

^^  it  appeared  m  evidence,  on  the  tnal  before  me  at  Liver-  ^  ^^ok  kept 
)ol,  that  David  Gamble  was  proprietor  of  extensive  chem-  ^^'^-    ^^^ff 

,  books,  usually 

al  works  at  Prescot,  and  that  the  prisoner  broke  and  en-  kept  in  another 
red  a  building,  part  of  the  premises  of  David  Gamble  the  *  ^Office/' 
hich  was  commonly  called  the  machine-house,  and  stole  J!'®'* /"«<*  ^^^^ 

•'^  ...         for  the  purpose 

lerein  a  large  quantity  of  copper  money.     In  this  building  of  taking  the 

■   I*  .•  ii*iii  1  A  men's  time  and 

lere  was  a  weighing  machine,  at  which  all  goods  sent  out  paying  them 
ere  weighed,  and  one  of  Gamblers  servants  kept  in  that  ^*j^  th  Tth* 
lilding  a  book,  in  which  he  entered  all  goods  weighed  and  was  a  counting- 

mi  i*i*  t*    t  11*      house  within 

!nt  out.     The  account  of  the  time  of  the  men  employed  in  the  meaning  of 

fferent  departments  was  taken  in  that  building,  and  their  g^^'^'jy  ^  L 

ages  were  paid  there.     The  books  in  which  their  time  was  «.  15. 

itered  were  brought  to  that  building  for  the  purpose  of 

aking  the  entries  and  paying  the  wages.     At  other  times 

ley  were  kept  in  another  building  called  the  office,  where 

le  general  books  and  accounts  of  the  concern  were.  kept. 

;  was  objected  for  the  prisoner,  that  the  building  broken 

id  entered  by  him  was  not  properly  described  as  a  count- 

g-house.     The  jury  found  the  prisoner  guilty,  and  I  ab- 

ained  from  passing  any  sentence,  wishing  to  have  the 

)inion  of  this  Court  on  the  question,  whether  the  prisoner 

in  be  punished  for  breaking  and  entering  a  counting-house, 

id  stealing  therein,  or  for  simple  larceny  only.     In  the 

ean  time  he  remains  in  custody. 

**  C.  CrE88WELL." 
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1851 .  No  Counsel  appeared  on  either  side. 

Reg.  V,  Lord  Campbell,  C.  J. — We  have  looked  to  this  case,  and 

PoTTE*.  think  the  conviction  right.  There  was  abundant  evidence 
to  show  that  this  was  a  counting-house  within  the  meaning 
of  the  statute  7  &  8  Geo.  IV.  c.  29,  s.  15. 

Alderson,  B.,  Coleridge,  J.,  Platt,  B.,  Talfourd,  J., 
concurred. 

Conviction  affirmed. 
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The  Qubbn  a^am^  Hallbtt.  1851. 

Saturday, 

Case  reserved  hy  the  Honaurabie  Justice  Talfourd.  ^^^  ^^' 

An  arbitrator 
PERJURY.  appointed  lui- 

der  the  County 

**  The  prisoner  was  indicted  at  the  last  Gloucester  Assizes  ^^""^  ^^\  **" 

*  ^         ^        no  power  to  ad- 

for  perjury  committed  before  an  arbitrator,  on  an  arbitration  miniater  an 
directed    by  order  of  the  judge  of  a  County  Court  and  FaUe  swearing 
^wsent  of  the  parties  pursuant  to  the  77th  section  of  9  &  10  ^[^J^'^^'^^J 
Vict.  c.  95.     The  oath  was  administered  in  the  usual  form  peijurj. 
by  the  arbitrator  appointed. 

It  was  objected  for  the  prisoner  (a)  that  the  arbitrator 
had  no  power  either  under  thq  County  Court  Act  or  other- 
wise to  administer  the  oath,  and  that  neither  by  that  Act 
or  otherwise  was  a  party  sworn  and  giving  evidence  at 
such  arbitration  made  liable  to  the  pains  of  perjury. 

"  The  prisoner  was  found  Guilty.  I  respited  the  judg- 
ment, and  reserved  the  point  for.the  opinion  of  the  Court 
of  Criminal  Appeal. 

"  The  question  for  the  opinion  of  the  Court  is  whether  an 
indictment  for  perjury  will  lie  in  respect  of  an  oath  so 
taken  and  evidence  so  given. 

"  T.  N.  Talfourd." 

Skinner,  for  the  prisoner.  In  Watson  on  Awards  (ft),  it 
is  laid  down  that  '^  in  cases  where  the  submission  to  arbitra- 
tion is  by  agreement,  and  does  not  contain  a  provision  that 
it  may  be  made  a  rule  of  Court,  the  law  remains  as  it  was 
before  the  statute,  viz.,  that  the  arbitrator  has  no  power  to 
administer  an  oath  to  the  witnesses  to  be  examined  before 

(a)  The  prisoner  was  defendant  in  the  caase  referred  to  arbitration.  Upon 
the  application  of  Mr.  Skinner  to  hare  that  fact  added  to  the  case,  the  Court 
took  the  case  as  if  the  words  "  party  in  the  cause"  had  been  inserted. 

(b)  3rd  edit.  p.  125. 
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1851.        him."     The  statute  referred  to  is  the  3  &  4  Will.  IV.  c. 


Rbg.  v.  42,  s.  41,  by  which  it  is  provided  "that  when  in  any  rule 
Hallbtt.  ^^  order  of  reference,  or  in  any  submission  to  arbitration 
containing  an  agreement  that  the  submission  shall  be  made 
a  rule  of  Court,  it  shall  be  ordered  or  agreed  that  the 
witnesses  upon  such  reference  shall  be  examined  up<Hi  oath, 
it  shall  be  lawful  for  the  arbitrator  or  umpire,  or  any  one 
arbitrator,  and  he  or  they  are  hereby  authorized  and 
required  to  administer  an  oath  to  such  witnesses,  or  to 
take  their  affirmation  in  cases  when  affirmation  is  allowed 
by  law  instead  of  oath ;  and  if  upon  such  oath  or  affirma- 
tion any  person  making  the  same  shall  wilfully  and  cor- 
ruptly give  any  fake  evidence,  every  person  so  offending 
shall  be  deemed  and  taken  to  be  guilty  of  perjury,  and 
shall  be  prosecuted  and  punished  accordingly."  This  is  the 
only  authority  of  an  arbitrator  to  administer  an  oath,  and 
the  statute  would  seem  to  be  restrained  to  proceedings  in 
the  superior  courts  at  Westminster.  It  applies  only  in 
those  cases  in  which  the  rule  or  order  of  reference  is 
made  a  rule  of  Court.  It  could  not  have  any  application 
to  the  County  Courts  which  were  not  in  existence  at 
the  time,  nor  even  contemplated.  The  statute  which  regu- 
lates the  proceedings  of  those  Courts  on  this  subject,  the 
9  &  10  Vict.  c.  95,  s.  69,  limits  the  power,  to  administer 
the  oath,  to  the  Judge.  The  77th  section,  that  under 
which  the  arbitrator  is  appointed,  does  not  confer  any 
power  for  that  purpose ;  and  the  83rd  section  expressly  pro- 
vides that  in  any  proceeding  under  the  Act  where  the 
parties  are  to  be  examined  the  oath  shall  be  administered 
by  the  proper  officer  of  the  Court.  In  sect.  84,  the  crime 
of  perjury  in  the  County  Courts  is  specially  defined. 
^^  Every  person  who  in  any  examination  upon  oath  or 
solemn  affirmation  before  any  Judge  of  the  County  Court, 
shall  wilfully  and  corruptly  give  false  evidence,  shall  be 
deemed  guilty  of  perjury."     Therefore,  in  order  to  render 
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k  party  guilty  of  perjury,  the  statute  not  only  requires  that        1851. 
he  oath  should  be  administered  by  the  proper  officer  of  the        Rbg.  v. 
I)ourt,  but  also  that  the  false  evidence  should  be  given      "allett. 
>efore  the  Judge  himself.     Upon  an  examination  before 
he  grand  jury  the  oath  is  always  administered  before  the 
Fudge  of  the  Court.     To  constitute  the  crime  of  perjury  it 
s  not  sufficient  that  the  party  swear  falsely  in  a  pro- 
seeding;   it  must  be  where  the  party  administering  the 
lath  has  authority  at  common  law  to  do  so,  or  where  he 
las  an  authority  expressly  provided  by  statute. 

M^Mahofif  for  the  Crown.  It  was  not  material  that  the 
larty  convicted  was  himself  a  party  to  the  cause.  [Lord 
Campbell f  C.  J. — No^  nothing  turns  upon  that  (a).]  In  Haw. 
?•  C.  (6)  it  is  said  ''  that  all  such  false  oaths  as  are  taken 
)efore  those  who  are  in  any  ways  intruisted  with  the  adminis- 
!;ration  of  public  justice  in  relation  to  any  matter  before 
them,  in  debate,  are  properly  perjuries.^]  [Lord  Campbell^ 
C.  J. — There  is  no  instance  of  an  arbitrator  having  taken 
upon  himself  to  administer  an  oath  before  the  statute  (c). 
In  Bum's  Just,  (cf )  it  is  said  that  where  a  party  has  power  to 
hear  and  determine  a  cause  it  is  an  incident  to  that  power 
that  he  has  the  authority  to  examine  upon  oath.  Here  the 
Eurbitrator  having  an  authority  under  the  statute  to  hear 
and  determine,  has  necessarily  the  power  to  do  all  that  is 
requisite  to  arrive  at  a  just  determination.  He  also  re- 
ferred to  a  paragraph  in  Bump's  Just.  '^  Oaths,^^  s.  1 ,  on  the 
Stat.  1  &  2  Phil.  &  M.  c.  13,  and  2  Vin.  Abr.  "  Oath," 
A.  5,  6. 

Lord  Campbell,  C.  J. — This  is  a  case  of  considerable 
importance,  and  it  is  a  very  fit  case  to  be  brought  before 
this  Court  to  be  determined.  But  I  entertain  no  doubt 
whatever  upon  the  question.     The  77th  sect,  of  the  County 

(a)  See  1  Haw.,  P.  C,  bk.  1,  c.  27,  s.  5. 
(6)  Bk.  1,  c.  27,  B.  3.  (c)  3  &  4  WiU.  IV.  c.  42,  s.  41. 

(d)  "Oath,"s.  1. 


Hallbtt. 
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1851.        Courts  Act  (a),  gives  authority  to  the  County  Court  Judge, 

Reg.  V,       with  the  consent  of  both  parties  to  refer  certain  matters  to 

arbitration,  and  to  appoint  an  arbitrator  under  the  authority 

of  the  Court ;  but  it  says  nothing  as  to  any  power  on  the 

part  of  the  arbitrator  to  administer  an  oath,  and  I  think  he 

has  not  such  power.     It  was  the  universal  understandiog 

in  reference  to  the  superior  Courts  before  the  statute  3 

&  4  Will.  IV.  c.  42,  s.  41,  that  although  a  person  had 

authority  to  examine  he  had  no  authority  to  administer  an 

oath.     That  statute  first  gave  the  authority,  and  declared 

that  every  person  swearing  falsely  before  the  arbitrator 

should  be  guilty  of  perjury.     But  there  is  no  such  power 

upon  a  reference  from  a  County  Court  any  more  than  ao 

arbitrator  had  power  under  a  rule  of  Court  before  the  stat 

3  &  4  Will.  IV.  c.  42,  s.  41.     False  swearing,  therefore, 

before  such  a  person  is  not  perjury.     The  judgment  of 

Lord  Holt  (b)  which  has  been  referred  to  must  be  taken  to 

apply  to  cases  where  ihe  parties  are  proceeding  judicially 

according  to  the  common  law.     It  cannot  have  any  refe^ 

ence  to  the  common-law  proceedings  of  an  arbitrator. 

Aldbrson,  B.,  Coleridge,  J.^  Platt,  B.,  and  Talfoubd, 
J.,  concurred. 

Conviction  quashed. 

(o^  9  &  10  Vict.  c.  95. 

(b)  In  Yin.  Abr.,  "  Oath/'  s.  6,  from  12  Mod.  393  ;  See  also,  1  Lord  lUym. 
472,  S.  C. 
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The  Queen  against  Mary  Ann  Bennett.  1851 . 

Saiurdayt 

Case  reserved  by  the  Honourable  Justice  Talfourd.  '- — 

The  prisoner 

•1?TJ  TTTP  V  ^"  indicted 

X*AnJ  U  tt  Y .  for  pcijury. 

The  indictment 

**  Mart  Ann  Bennett  was  tried  before  me,  at  the  last  alleged  that, 
LSBizes  for  the  county  of  Gloucester,  on  an  indictment  trid)i/wMch' 
barging  her  with  wilful  and  corrupt  perjury  committed  on  JJ*®  pnsoner 
be  trial,  at  the  Gloucester  Spring  Assizes,  1850,  of  Shad-  she  was  asked 
ich  Lewis  and  Isaac  Hopkins  for  a  rape  upon  herself.  materiarquea. 

"  The  indictment  against  Mary  Ann  Bennett,  after  stoting  8he°iTw**or 
le  trial  and  the  oath  taken  by  the  prisoner  as  a  witness  in  one  Miio  Wii. 
le  usual  form,  proceeded  thus  to  allege  the  materiality  of  letter  for  her; 
le  matters  assigned  as  perjury  and  the  prisoner's  evidence,  ^*[  *^®  ^^  °" 
»  which  the  assimments  were  applicable  : —  s^t  a  Mr,  Miio 

^         .  ...  Williams 

*^  That,  upon  the  trial  of  the  said  indictment,  the  follow-  (pointed  out  to 
g  questions  became  and  were  material,  and  each  of  them  and  wh^w'^ 
«pectively  became  and  was  a  material  question ;   whether  proved  to  hare 

,  .  .       written  the  let- 

r  not  the  said  Mary  Ann  Bennett  ever  got  one  Miio  Wil-  ter)  to  write  a 
uns,  to  write  a  letter  for  her,  and  whether  or  not  she  rAHetterwas 
le  said  Mary  Ann  Bennett  saw  the  said  Miio  WiUiams  ^**®"  thovm  to 

her,  and  she 

',   the  house  of  the   father  of  the  said   prisoner  Shad-  repeated  her 
ich  Lewis,  when  the  said  letter  was  written,  and  whether    ^^li^  that  the 

•  not  she  ever  saw  the  said  Miio  Williams  at  the  house  of  '"a^eriaiity  was 

somciently  al- 
io said  father  of  the  prisoner  Shadrach  Lewis,  and  whether  leged. 

•  not  she  ever  saw  the  said  Miio  Williams  in  any  house,  legation  io^re- 
id  whether  or  not  she  ever  saw  the  said  Miio  Williams  more  (f 5.^1?*^  ^  ^^^ 

Williams  was 

lan  once,  and  whether  or  not  the  said  Shadrach  Lewis  and  sufficient, 
le  said  Isaac  Hopkins,  or  either  of  them,  violently,  feloni-  was  sufficiently 
isly,  and  against  the  will  of  the  said  Mary  Ann  Bennett  ^^«"*^«**« 
vished  her. 
"  That  said  Mary  Aim  Bennett  being  so  sworn,  &c.. 
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1851.  then  and  there,  on  the  said  trial,  upon  her  oath  aforesaid, 
rbo.  v.  falsely,  corruptly,  and  wilfully,  &c.  did  depose  and  swear 
Bennett,  ^amongst  other  things)  in  substance  and  to  the  effect  fol- 
lowing, that  is  to  say,  that  she  (meaning  the  said  Mary  Ann 
Bennett)  never  got  a  Mr.  Milo  Williams  (he,  the  siud  MHo 
Williams,  being  then  present  in  Court  during  the  said 
trial)  to  write  a  letter  for  her,  and  that  she  (meaning  the 
said  Mary  Ann  Bennett)  did  not  see  the  said  Mr.  Milo  Wil- 
liams at  the  house  of  the  father  of  the  said  prisoner  Shadrach 
Lewis  when  the  said  letter  was  written,  and  that  she  (mean- 
ing  the  said  Mary  Ann  Bennett)  never  saw  the  said  Mr. 
Milo  Williams  at  the  said  house  of  the  said  father  of  the 
said  prisoner  Shadrach  Lewis,  and  that  she  (meaning  the 
said  Mary  Ann  Bennett)  never  saw  the  said  Milo  Williams 
in  any  house,  and  that  she  (meaning  the  said  Mary  Ann 
Bennett)  never  saw  the  said  Milo  Williams  more  than  once, 
and  that  the  said  Shadrach  Lewis  and  Isaac  Hopkins  vio- 
lently, feloniously,  and  against  the  consent  of  the  said  Maiy 
Ann  Bennett  ravished  her.**' 

^*  The  indictment  then  proceeded  to  negative  the  truth  of 
the  matters  sworn  in  these  terms : — 

"  *  Whereas  in  truth  and  in  fact  the  said  Mary  Ann  Ben- 
nett did  get  the  said  Milo  Williams  to  write  a  letter  for 
her,**  &c. 

'^  And  concluded  in  the  usual  form. 

**  It  was  proved,  that,  at  the  trial  of  Lewis  and  Hop- 
kins, the  prisoner,  then  the  witness,  was  asked,  on 
her  cross-examination,  whether  she  ever  got  Mr.  Milo 
Williams  (who  was  pointed  out  to  her  in  Court)  to 
write  a  letter  for  her.  That  she  replied,  *  No,  I  did  not' 
That  a  letter  was  then  exhibited  to  her,  and  the  question 
was  repealed  as  to  *  this  letter.**  That  she  repeated  her 
denial.  She  was  then  asked,  *  Did  you  not  get  Mr.  Milo 
Williams  to  write  this  letter  at  Lewis's  father'^s  house! 
She  replied,  '  I  did  not.^     She  was  then  asked  whether  she 
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ever  saw  Williams  at  Lewis's  father^s  house.     She  said,  *  1        18^1. 
never  did.'    Again,  whether  she  ever  saw  Williams!     She       RmqTv. 
replied,  *  Once  at  Chepstow ;   never  but  once.'    She  was     B«nn«tt. 
then  further  asked  whether  she  ever  saw  WiUiams  at  her 
father'^s  house.     She  replied,  '  Not  in  any  house.' 

**  The  questions  were  afterwards  in  substance  repeated  to 
her  by  the  Judge,  but  she  persisted  in  the  same  denials. 

*'*'  She  deposed  to  the  perpetration  of  a  rape  on  her  person 
by  both  prisoners  in  succession,  each  assisting  the  other. 

*^  After  the  trial  of  the  indictment  for  perjury  the  letter  in 
question  which  had  been  given  in  evidence  to  contradict 
her  on  the  trial  for  rape,  was  sworn  by  Milo  Williams  to 
have  been  written  at  the  house  of  the  father  of  Lewis  after 
the  committal  for  rape,  by  himself  upon  her  suggestions, 
read  over  to  her  by  him,  signed  by  her  with  her  mark,  and 
by  him  taken  away  for  transmission  to  Lewis  in  Gloucester 
gaol.     It  was  as  follows : — 

"  St.  BriavalPs  Common, 

"January  ith,  1850. 

"  Shadrach  Lewis. 

"  Dear  Friend, 

"  Your  master  Mr.  Milo  Williams  called  to  see 

your  father  about  your  unfortunate  situation.     I  have  told 

him  I  will  do  all  I  can  to  clear  you,  and  I  am  glad  I  was  at 

your  father's  house  when  Mr.  Williams  called.     I  should 

not  have  went  to  the  police  about  the  matter  at  all  if  I  had 

not  been  persuaded  by  Betty  Wood  and  Nany  Vine.     I 

had  too  many  backers  or  I  should  not  have  troubled  about 

it.    If  you  are  as  willing  as  myself  when  you  return  I  have 

no  doubt  all  will  be  well  as  it  was  before.     Your  father  is 

well. 

"  I  am,  yours  &c. 

"  Witness  **" 

..  %#!    xxT'it'  '  "  Mary  Ann  4-  Bennbtt." 

"Milo  Williams.  mark. 
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1851.  ^'  Other  confirmatory  proof  of  the  truth  of  Mr.  WilUami' 
Rco.  tr.  statement  was  given,  and  the  jury  found  the  prisoner  Chiilty 
■NNE1T.  ^^  ^  ^j^^  assignments  of  perjury  except  on  that  assigned  od 
the  allegation  that  she  never  saw  Williams  bat  o&oe 
(which  there  was  no  proof  to  negative)  and  the  assignment 
on  the  allegation  of  rape  itself,  the  sufficiency  of  which 
therefore  it  is  not  necessary  to  consider. 

^^  For  the  prisoner  it  was  objected, 

^*  That  the  materiality  of  the  matters  assigned  as  p^orj 
was  not  sufficiently  alleged  in  the  indictment. 

'*  That  the  reference  to  the  letter  was  too  vague  and 
general,  and  not  properly  pointed  to  the  particular  letter  in 
question. 

**  That  the  reference  to  Milo  Williams  and  to  Lewis's 
father's  house  were  not  properly  introduced  by  an  aye^ 
ment. 

'^  That  the  letter  produced  in  evidence  was  not  sufficientlj 
identified  with  the  statements  in  the  record  to  support 
them. 

^'  It  was  also  contended  that  the  whole  transaction  of  the 
letter  was  not  sufficiently  material  to  the  charge  of  nfe, 
but  I  thought  it  clearly  was  so  under  all  the  circum- 
stances in  proof  before  me,  and  I  did  not  reserve  this  ob- 
jection. 

"  I  respited  the  judgment  and  reserved  the  other  obje^ 
tions  for  the  Court  of  Criminal  Appeal. 

"  T.  N.  Talfourd." 

M^'MahoUy  for  the  prisoner. — It  was  charged  as  a  mate- 
rial question  whether  the  prisoner  ever  got  one  Milo  W3- 
Hams  to  write  a  letter  for  her,  to  which  she  swore  that  she 
never  got  a  Mr.  Milo  Williams  to  write  a  letter  for  her. 
It  is  quite  possible  that  the  question  and  answer  may  IiATe 
referred  to  two  distinct  persons.  There  is  nothing  in  the 
indictment  to  connect  them  as  the  same  person.     In  one 
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part  of  the  indictment  it  is  Mr.  Milo  Williams,  in  others       1851. 
only  Milo  Williams,  the  one  not  referring  to  tfie  other       Rbo.  v. 
as  the  said  Mflo  Williams,  or  in  any  other  way  con-      BEWNrrr. 
oecting  them.     [Alderson^  B. — It  is  not  Milo  Williams 
alone,  but  it  is  a  Milo  Williams  the  writer  of  the  letter.] 
The  letter  produced  in  evidence  was  not  material,  nor  was 
it  sufficiently  identified  with  the  letter  referred  to  upon  the 
record.     In  the  next  place  it  was  quite  immaterial  whether 
the  prisoner  saw  Milo  Williams  at  the  house  of  the  father 
of  Shadrach  Lewis,  or  even  whether  Shadrach  Lewis  had  a 
father.    [Lord  Campbell^  C.  J. — It  may  have  been  material 
as  a  matter  of  evidence ;  there  is  a  positive  averment  that 
it  was  material.] 

Powell^  for  the  Crown,  was  not  called  upon. 

LoBD  Campbell,  C.  J. — The  Milo  Williams  who  wrote 
the  letter  is  the  Milo  Williams  who  was  present  in  Court, 
to  whom  the  evidence  applied,  and  who  is,  I  think,  suffici- 
ently identified  throughout.  As  to  the  objections  in  regard 
to  the  letter,  the  matters  alleged  to  be  material,  were  found 
to  be  so.  I  think  the  indictment  was  sufficient,  and  the 
conviction  must  be  sustained. 

Alderson,  B. — I  am  of  the  same  opinion.  I  had  some 
doubt  whether  the  allegation  as  to  the  letter  was  sufficient. 
The  writing  of  a  letter  by  a  Milo  Williams  may  or  may  not 
be  material,  but  the  writing  a  particular  letter  by  a  Milo 
Williams  upon  an  occasion  referred  to  appears  to  be  suffi- 
cient. If  that  be  so,  there  is  no  difficulty  at  all,  because 
there  was  one  Milo  Williams,  and  when  the  prisoner 
swears,  that  Milo  Williams  is  pointed  out ;  this  identified 
him  with  the  previous  averment. 

Coleridge,  J. — I  have  had  considerable  doubt,  but  I  have 
come  to  the  conclusion  that  the  indictment  is  good.  It 
would  have  been  clear  if  the  Milo  Williams  first  men- 
tioned had  been  subsequently  referred  to  as  the  said  Milo 
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1851.        Williams,  but  the  writing  of  the  letter  amounts  to  the  same 
Rbo.  v.       thing,  and  the  material  question  was,  whether  she  got  a 


Bennett. 


person  named  Milo  Williams  to  write  the  letter. 
Platt,  B.,  and  Talfourd,  J.,  concurred. 


Conviction  affirmed. 
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Thb  Queen  against  William  Ford,  1851. 

*'•  AprU  26. 

The  Queen  against  Ford,  Hioginson,  and  Maddock.        Upon  the  ctom- 

ezamination  of 

CROSS-EXAMINATION.  SiTl!^? 

tion,  ooubmI 

"  The  prisoner  was  indicted  for  a  burglary  in  the  dwelling  Sjl^JJ^^nSftT*' 
house  of  Edward  Johnson,  and  stealing  therefrom  two  hams,  be  allowed  to 

,       .   put  tlie  de- 
It  was  clearly  proved  that  the  burglary  had  been  committed  pontiom  into 

by  some  person  or  persons,  and  that  a  large  «>d  «naU  ham  ^^r, 

had  been  stolen.     The  next  morning  but  one  after  the  bur-  him  if  he  per- 

.  .  tilts  in  the 

glary  Higginson  and  Maddock,  being  found  in  possession  statement  he 
of  the  large  ham,  were  apprehended.     Maddock,  while  in  m)|a^|^i^ 
custody,  made  a  statement  to  a  policeman,  in  consequence  of  evidenoe  in 

court. 

which  the  policeman  went  with  Maddock  to  Ford,  and 
asked  Ford, '  Where  the  hams  were  that  he  had  bought  of 
Higginson  ?  ^  Ford  at  that  time  denied  having  any  hams ; 
but,  on  the  way  towards  his  house,  he  said  to  the  policeman, 
'  I  have  the  little  ham  at  home,  but  I  know  nothing  at 
all  about  the  big  ham.^ 

'*  The  policeman  added,  that  neither  he  nor  Maddock  had 
said  anything  about  little  or  big  hams  in  Ford'^s  hearing  be- 
fore Ford  made  this  statement.  On  cross-examination  the 
policeman  was  several  times  asked  whether  Maddock  did 
not  say  in  Ford's  hearing,  when  he  first  met  with  Ford, 
'  That'is  the  man  that  bought  the  big  and  the  little  ham,' 
which  he  as  often  denied.  The  prisoner's  Counsel  then 
proposed  to  put  his  deposition  into  his  hand,  to  desire  him 
to  read  it,  and,  having  done  so,  to  ask  him,  *  Whether  he 
adhered  to  the  statement  that  nothing  had  been  said  about 
the  big  or  little  ham  in  Ford's  hearing,  before  Ford  made 
the  statement  about  them.'*     But  the  prisoner's  Counsel 

VOL.  I.  R  R 
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1851.        did  not  propose  to  put  the  deposition  in  evidence.     The  de- 
rko.  o.       position  was  signed  by  the  policeman,  and  contained  a  state- 
FoftD.        ment  that  when  the  policeman  met  Ford,  Maddock  said, 
<  That  is  the  man  that  bought  the  big  and  little  ham/ 

*^  I  consulted  Mr.  Justice  Patteson,  and  finding  that  he 
had  an  impression  that  the  course  proposed  had  been  per- 
mitted by  some  of  the  learned  Judges,  but  that  his  opinion 
was  opposed  to  it,  and  entertaining  myself  a  very  decided 
opinion  against  such  a  course,  and  having  on  a  previous  day 
in  the  same  Assizes  refused  to  permit  it  to  be  adopted,  I 
thought  it  better  to  refuse  to  permit  it  in  the  present  in- 
stance ;  but  out  of  respect  for  the  opinion  of  any  learned 
Jil^^  who  might  have  permitted  such  a  course,  and  in  order 
tti&i  &  point  so  likely  to  recur  at  the  Sessions  as  well  as  at 
the  Assizes  might  be  finally  settled,  to  reserve  this  case  for 
the  opinion  of  her  Majesty's  Judges. 

*^  And  I  respectfully  request  their^  opinion,  whether  the 
prisoner's  Counsel  was  entitled,  as  a  matter  of  right,  to  pnt 
the  deposition  into  the  witness's  hand  to  desire  him  to  read 
it,  and  then  to  ask  him  whether  he  adhered  to  the  state- 
ment he  had  made. 

^*  William  Ford  was  convicted,  and  sentenced  to  twelve 
calendar  months'  imprisonment,  with  hard  labour. 

^*  Chas.  S.  Greaves, 
"  Stafford  Assizes,  1851." 

Lord  Campbell,  C.  J.,  upon  this  case  being  called  on, 
said : — This  point  has  been  already  decided  in  a  case  of 
which  my  Brother  Parke  has  furnished  us  with  his  MS. 
note,  which  I  will  read : — 

"  Some  cases  occurred  before  my  Brother  Coltman  at 
York,  and  myself  at  Liverpool,  in  which  the  Counsel  for 
the  prisoner,  in  cross-examining  a  witness  for  the  proseco* 
tion  offered  to  put  into  his  hand  his  deposition  before  the 
magistrate,  and  then  proposed  to  ask  him  whether,  having 
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looked  at  the  paper,  he  still  persisted  in  the  statement  al-  1851. 
ready  made  in  his  evidence  in  Court.  We  had  some  doubt  Rko.  v. 
as  to  the  propriety  of  this  course,  but  it  having  been  per- 
mitted  by  some  Judges  we  thought  it  right  to  allow  it.  As 
it  is  very  desirable  that  uniformity  should  prevail  in  the 
practice  in  this  respect,  I  have  to  request  the  opinion  of 
the  Judges  whether  we  were  right. 

"J.  Parkb." 
Dated  28th  April,  1843. 

ANSWER. 
*^  The  Judges  are  of  opinion  that  the  course  pursued  in 
this  case  is  inexpedient,  and  ought  not  to  be  allowed  for  the 
future. 
''29th  April,  1843. 

''  Dknman,  C.  J.,  Williams,  J., 

TiNDAL,  C.  J.,  COLTMAN^  J., 

Parks,  B.,  Erskinb,  J., 

Aldbrson,  B.,  Rolfb,  B., 

Patteson,  J.,  Crbsswbll,  J." 

After  that  decision,  in  which  we  fully  concur,  it  is  not  ne- 
cessary that  this  point  should  be  argued.  Such  a  practice 
is  contrary  to  principle,  and  ought  not  to  be  allowed. 

Alderson,  B. — The  practice  might  be  made  the  means  of 
inducing  the  jury  erroneously  to  believe  that  a  witness  was 
^ving  testimony  at  variance  with  his  previous  statement. 

Goleridob,  J.,  Platt,  B.,  and  Talfourd,  J.,  concurred. 

Conviction  affirmed. 


K  R  2 
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1851.  The  Queen  against  Simon  Cohen, 

Saturday, 

April  26.  '^ 

The  prisoner  "^^^  QuBEN  agoinst  SiMON   CoHEN   AND  JoHN   CoLLINS. 

was  indicted 

forUrcenr.     ^   LARCENY. 
The  jury  found 

the^goodB  were  ''  ^"^  ^^^  General  Quarter  Sessions  of  the  Peace  for  the 

^o9^'^%  County  of  Durham,  (before   Rowland   Burdon,   Esquire, 

that  the  money  Chairman,)  on  the  30th  day  of  December,  1850,  the  pri- 

at  the  time,  soners  were  indicted  for  having  on  the  10th  day  of  October, 

and  that  the  ig^^g  g^j^Q  ^^^  waistcoats  the  property  of  Charles  HaD 

pnsoner  took  '  r     r      j 

them  with  a  fe-   Bowser. 

Heidto  amount       ^' The  prisoner  pleaded  Not  Guilty :  on  the  trial  it  was 
toa^wdiot  of  proved  that  on  the  said  10th  day  of  October,  1848,  the 

prisoners  Cohen  and  Collins  called  at  the  shop  of  the  pro- 
secutor Charles  Hall  Bowser,  who  was  a  tailor  residing  at 
Chester-le-street,  and  who  agreed  to  make  each  of  the  pri- 
soners a  suit  of  clothes  which  had  to  be  sent  to  Newcastle. 
^'  After  giving  the  order  one  of  the  two  prisoners  took 
the  prosecutor  to  a  public-house  where  he  gave  him  some 
liquor. 

"After  their  return  to  the  shop,  the  prisoner  Cohen 
asked  the  price  of  two  waistcoats  which  were  in  the 
window.  The  prosecutor  said  they  were  15s.  Cohen  said, 
*  You  must  go  to  the  lowest  price,  as  it  will  be  ready 
money.'*  The  prosecutor  said,  ^  Then  you  shall  have  them  for 
12«.'  which  was  agreed  to  by  the  prisoner  (Cohen).  The 
pri<H)ners  had  a  gig  standing  at  the  prosecutor^s  shop  door, 
and  the  prisoner  Cohen  said  he  would  put  the  waistcoats 
into  the  gig,  in  which  Collins  was  sitting,  to  which  the  pro- 
secutor replied,  *Very  well.'  The  evidence  proved  that 
Cohen  had  not  any  money  but  that  Collins  had,  and  when 
Cohen  went  out  to  the  gig  the  prosecutor  said  he  thought 
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he  went  out  to  get  the  money  from  Collins.    Cohen  had        1851. 
previous  to  this  asked  the  prosecutor  to  lend  him  30s.  rko.  «. 

'^  Immediately  after  the  waistcoats  had  been  placed  in       Cohbn. 
the  gig  Cohen  got  in  and  they  drove  off  full  gallop. 

^'  Upon  inquiry  next  day  it  was  found  that  the  prisoners 
had  given  a  fictitious  address. 

'*  From  that  time  up  to  December,  1850,  the  prosecutor 
had  been  unable  to  apprehend  the  prisoners. 

^^  It  was  contended  on  behalf  of  the  defence  that  there 
was  no  case  to  go  to  the  jury,  inasmuch  as  it  had  been 
proved  by  the  prosecutor  that  a  complete  sale  of  the  goods 
had  taken  place,  and  that  he  had  voluntarily  delivered 
them  to  Cohen.  This  was  overruled  by  the  Chairman,  and 
the  jury  found  Cohen  Guilty  of  stealing  the  waistcoats, 
and  Collins  Not  Quilty. 

*' Cohen  was  discharged  on  bail  to  appear  when  called 
upon  to  receive  the  judgment  of  the  Court. 

*'*'  The  Jury,  in  answer  to  the  Chairman,  said  in  their 
opinion  the  waistcoats  were  parted  with  conditionally,  that 
the  money  was  to  be  paid  at  the  time,  and  that  Cohen 
took  them  with  a  felonious  intent. 

'^  The  question  for  the  opinion  of  the  Court,  is,  whether 
the  conviction  of  Cohen  for  larceny  was  proper. 

"  R.  BURDON, 

«  Chairman." 

Huddleston^  for  the  prisoner. — This  case  turned  upon 
the  meaning  of  the  word  **  conditionally.'^  If  the  prose- 
cutor had  parted  not  only  with  the  possession  but  also  with 
right  of  property,  the  non-performance  by  the  prisoners  of 
the  condition  that  they  were  to  pay  for  the  waistcoats 
would  not  make  it  larcenv. 

Aldebson,  B. — What  is  meant  is  that  the  property  was 
not  absolutely  parted  with,  but  handed  over  upon  the  con- 
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1851.       dition  that  the  prisoners  should  pay  for  it.     If  they  did 
rbo.  9.       not  pay  the  right  to  the  property  was  not  transferred. 

COHBM. 

LoBD  Campbell. — The  conviction  must  be  affirmed. 

Alderson,  B.y  CoLBBiDGB,  J.,  Platt,  B.,  and  Talfoubd, 
J.,  concurred. 

Conviction  affirmed. 
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TRINITY  TERM, 


IK 


THE  FOURTEENTH  YEAR  OF  TUB  REIGN  OF  VICTORU. 


The  Queen  against  John  Clements  and  John  Smith.  1851. 

DEPOSITIONS.  _M5^^L_ 

The  deposition 

"  Kent. — At  the  General  Quarter  Sessions  of  the  Peace  of  •  witnew 

Ebient  from 

of  our  Lady  the  Queen,  holden  at  Maidstone,  in  and  for  iiinesi  may  be 
the  county  of  Kent,  on  Tuesday,  in  the  week  next  after  ^*^ ^  .^^ 
the  28th  day  of  December,  to  wit,  the  Slst  day  of  Decern-      Qa««7t  c*n 

objectioii  be 

ber,  in  the  fourteenth  year  of  the  reign  of  our  Sovereign  taken  to  any 
Lady  Queen  Victoria,  before  the  Right  Honourable  Charles  foi^he*grand 
Earl  of  Romney,  Aretus  Akers,  James  Espinasse,  Esquires,  J^iy* 
and  others  their  associates,  Justices  of  our  said  Lady  the 
Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the 
Queen  in  the  said  county,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanours  in  the 
same  county  perpetrated;   a  bill  of  indictment  was  pre- 
ferred against  John  Clements  and  John  Smith  for  larceny. 
''  Upon  the  bill  being  sent  before  the  grand  jury,  and  the 
prosecutrix  not  appearing,  they  sent  for  the  attorney  for 
the  prosecution,  and  intimated  to  him  that  they  could  not 
proceed  with  the  bill  without  having  the  depositions  of  the 
prosecutrix.     Whereupon  Counsel  for  the  prosecution  ap- 
plied to  the  Court  that  the  prosecutrix  was  an  aged  woman 
and  too  ill  from  infirmity  to  travel  to  the  sessions,  that  the 
depositions  had  been  taken  by  the  magistrate  at  the  dwel- 
ling-house of  the  prosecutrix  in  the  presence  of  the  pri- 
soners who   had  had   an   opportunity  of  cross-examining 
the  prosecutrix,  and  that  the  depositions  were  signed  by 
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1851.  the  prosecutriK  and  the  magistrate,  and  that  the  witnesses 
rko.  «.  to  prove  these  facts  and  the  iUness  of  the  prosecutrix  were 
Clbm BMT8.  j^  attendance,  and  their  names  were  on  the  back  of  the  bill 
of  indictment,  which  facts  were  afterwards  proved  on  the 
trial,  and  the  depositions  of  the  prosecutriK  read  in  evi- 
dence in  pursuance  of  the  statute  11  &  12  Vict.  c.  42,  s. 
17.  Counsel  for  the  prisoners  objected  to  the  depositions 
being  sent  before  the  grand  jury  on  the  ground  that  m  the 
absence  of  the  prosecutrix  her  depositions  were  not  admis- 
sible as  evidence  before  the  grand  jury  either  at  common 
law  or  by  statute  11  &  12  Vict.  c.  42,  s.  17,  which  makes 
it  lawful  to  read  such  deposition  in  evidence  ^  upon  the  trial/ 
and  it  was  contended  that  the  word  trial  meant  trial  before 
the  petty  jury,  and  not  to  the  preliminary  proceedings  before 
the  grand  jury.  The  Court  overruled  the  objection,  and 
ordered  the  depositions  to  be  sent  to  the  grand  jury,  who 
thereupon  returned  a  true  bill,  to  which  the  prisoners 
pleaded  ^Not  Guilty,^  and  upon  which  they  were  tried, 
convicted,  and  sentenced  to  nine  calendar  months^  im- 
prisonment in  the  house  of  correction  with  hard  labour 
where  they  now  remain. 

*'  On  the  application  of  the  prisoners'  Counsel  the  Court 
of  Quarter  Sessions  consented  to  submit  for  the  opinion  of 
the  Judges  of  the  Court  of  Criminal  Appeal,  Whether 
under  the  circumstances  above  stated  it  was  competent  to 
the  Court  of  Quarter  Sessions  to  send  the  depositions  of  the 
prosecutrix  before  the  grand  jury  to  be  read  by  them  as 
evidence  in  her  absence. 

"  ROMNET, 

**  Chairman." 

No  Counsel  appeared  on  either  side. 

Lord  Campbell,  C.  J.  —  We  entertain  considerable 
doubt  whether  we  have  authority,  sitting  here,  to  adju- 
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dicate  upon  this  question.  We  also  entertain  doubt  whe-  1851. 
ther  such  an  objection  would  be  sufficient  to  invalidate  riq.  v. 
the  conviction.  But,  as  our  opinion  is  asked,  we  think 
that,  upon  the  construction  of  the  Act,  the  depositions 
may  be  made  use  of,  as  well  before  the  grand  jury  as 
the  petty  jury.  The  statute  says  that,  upon  the  trial 
of  the  person  accused,  it  shall  be  lawful  to  read  such  depo- 
sition as  evidence  on  such  prosecution.  We  think  that  the 
word  **  trial,"  as  it  is  there  used,  coupled  with  the  word 
**  prosecution,^  means  proceedings  before  the  grand  jury  as 
well  as  before  the  petty  jury.  The  conviction,  therefore, 
must  be  affirmed. 

Aldebson,  B. — It  is  very  questionable  whether  you  can 
take  any  objection  to  what  has  been  said  before  the  grand 
jury. 

CoLBRiDGB,  J.,  Plait,  B.,  and  Talfourd,  J.,  concurred. 

Conviction  affirmed. 
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The  Queen  against  Samuel  Hill. 
Saturday,  ^^^^  reserved  by  the  Honourable  Justice  Coleridge. 

3fay  31.* 

EVIDENCE. 

When  a  lanatio 

l^^/r'iT"  «^ The  prisoner  was  tried  before  me,  assisted  by  my  Bra. 
for  the  judge  to  ^^  Cresswell,  at  the  last  February  Sittings  of  the  Cental 

determine  whe-  '  ^  ° 

therheihtii  Criminal  Court,  for  the  manslaughter  of  Moses  James 

If,  upon  bit  Bames ;  he  was  convicted,  but  a  question  was  reserred  for 

r*^*thf  ^r  *^®  opinion  of  the  Court  of  Appeal  as  to  the  propriety  of 

Are,  he  exhi-  having  admitted  a  witness  of  the  name  of  llichard  DoneUy 

ledge  of  there-  on  the  part  of  the  prosecution. 

^a°^  "tM^i*  "  "^^^  deceased  and  the  witness  were  both  lunatic  patientB 

a  ground  for  in  a  Mr.  Armstrong's  Asylum  at  Camberwell,  at  the  time  of 

his  admission.       .  • 

Sembie—       the  Supposed  injury,  and  they  were  at  that  time  placed  in  a 
S^o'beT    ward  caUed  the  infirmary, 
jected  to,  after       «« It  appeared  that  a  single  sane  attendant  (the  priscmer) 

examination  in 

chief,  on  the  had  the  charge  of  this  ward,  in  which  as  many  as  nine  par 
u«w»  eompoM  *'i®^te  slept,  and  that  he  was  assisted  by  three  of  the  pi- 
men/if.  tients,  of  whom  the  witness  Donelly  was  one. 

'^  It  was  opened  for  the  prosecution,  that  the  witness  Do- 
nelly was  to  be  called,  and  therefore,  on  both  sides,  some 
evidence  was  gone  into  in  the  course  of  the  case,  and  before 
he  was  called,  in  order  to  found  and  to  meet  the  objection 
to  his  competency. 

^'  Muncaster,  who  had  been  an  attendant  in  charge  of  the 
infirmary  ward  before  the  prisoner,  stated,  *  Donelly  la- 
bours under  the  delusion  that  he  has  a  number  of  spirits 
about  him,  which  are  continually  talking  to  him.  That  is 
his  only  delusion ;  he  has  never  been  free  from  it  to  my 
knowledge  since  I  have  known  him.^ 

^^  Joseph  Stuart  Burton,  the  medical  superintendeDt, 
stated  the  same ;  but  added, '  I  believe  him  to  be  quite  capa- 
ble of  giving  an  account  of  any  transaction  that  happened  be- 
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fore  hiseyes.  I  have  always  found  him  ao.  It  is  solely  with  1861. 
reference  to  the  delusion  about  the  spirits  that  I  attribute  to  rbo.  v. 
him  the  being  a  lunatic.  When  I  have  had  conversation 
with  him  on  ordinary  subjects,  I  have  found  him  perfectly  rar 
tional ;  but  for  this  delusion  I  have  seen  nothing  in  his  con- 
duet  or  demeanour  in  answering  questions,  otherwise  than 
the  demeanour  of  a  sane  man.' 

^^  James  Hill,  a  doctor  in  medicine,  who  had  been  formerly 
medical  superintendent  at  the  same  Asylum,  stated,  ^  The 
memory  of  an  insane  man  is  not  necessarily  aflected ;  it  fre- 
quently is,  and  frequoitly  is  not.  I  have  seen  Dr.  Haalam's 
work.  I  do  not  agree  in  all  cases  with  his  remark,  that  me- 
mory appears  to  be  perfectly  defective  in  all  cases  of  insanity. 
Certainly  not.  It  may  probably  be  so  in  the  generality  of 
cases.  Madness  is  commonly  accompanied  by  a  great  deal 
of  CKciiability  of  the  brain,  but  in  some  cases  it  is  not ;  it 
is  very  ofi;en  accompanied  by  physical  irritation  of  the 
iHrain ;  it  is  one  of  the  most  common  causes  of  madness,  either 
primarily  or  secondarily.  In  certain  cases  of  acute  madness 
the  ideas  in  the  mind  of  a  madman  succeed  each  other  more 
rapidly  than  in  the  mind  of  a  sane  man,  and  in  a  more  con- 
fused manner ;  that  is,  where  there  is  actual  irritati<m  of  the 
brain ;  it  is  quite  possible  for  a  man  to  entertain  a  delusion 
on  one  subject,  without  its  afiecting  his  mind  generally  on 
other  subjects ;  in  most  cases  where  a  delusion  prevails  and 
the  man  is  mad,  the  rest  of  his  mind  is  affected  to  some  ex- 
tent. I  agree  with  Dr.  Pritchard,  that,  in  monomania,  the 
mind  \b  unsound,  but  unsound  on  one  point  only.  There  is 
no  doubt,  however,  that  all  the  m^ital  faculties  are  more  or 
less  aSected,  but  the  afiection  is  more  strongly  manifested 
in  some  than  in  others.  It  is  difficult  to  ascertain  without 
strict  inquiry  the  extent  of  a  madman^s  delusions ;  they 
have  sometimes  the  power  of  concealing  their  delusions  even 
from  their  medical  attendants,  especially  after  having  been 
frequently  conversed  with  about  the  delusicms,  and  knowing 
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1851  •        that  they  are  the  cause  of  their  detention ;  but  it  is  unfre- 
RsG.  V.       quent ;  it  is  a  doubtful  point  whether  what  they  say  is  not 
for  a  particular  purpose,  for  instance  to  attain  liberty ;  if  a 
madman  has  an  object  to  answer,  he  is  sometimes  capable  of 
concealing  his  delusions.     I  have  known  it,  but  not  as  a 
general  rule.    They  are  probably  capable  of  a  good  deal  of 
dissimulation  ;  many  are,  I  know ;  but  many  do  not  exhibit 
that  tendency,  it  is  common  for  a  certain  class  of  madmen 
to  exhibit  a  great  deal  of  cunning.     Donelly  labours  under 
a  delusion  with  respect  to  spirits ;  he  is,  in  the  strict  sense 
of  the  word,  a  lunatic,  inasmuch  as  he  labours  under  a  de- 
lusion ;  he  is  not  excitable  by  any  means.     I  have  known 
instances  of  lunatics  concealing  their  delusions,  but  in  all 
these  cases  there  is  an  evident  and  apparent  motive.    1 
have  known  decided  lunatics,  not  monomaniacs,  in  what  are 
called  lucid  intervals,  capable  of  going  about  and  managing 
their  own  aflairs.     In  ordinary  cases  there  is  no  particular 
difference  between  a  monomaniac  apart  from  his  particular 
delusion,  and  an  insane  person  in  a  lucid  interval ;  during 
the  lucid  intervals  of  the  insane  person  he  is  well,  but  a  mo- 
nomaniac is  a  monomaniac  all  the  time ;  in  the  instance  of  a 
monomaniac  you  produce  the  insanity  the  moment  you  touch 
the  particular  chord ;  it  is  possible  that  you  might  revive 
insanity  in  a  madman  during  a  lucid  interval  by  touching  oa 
the  same  subject  if  it  is  but  recent.     I  always  found  Donellj 
perfectly  rational,  except  on  the  subject  of  his  particular 
delusion.^ 

^'  Donelly  was  then  called,  and  before  being  sworn  ivas 
examined  by  the  prisoner's  Counsel :  he  said,  *  I  am  fully 
aware  I  have  a  spirit,  and  twenty  thousand  of  them ;  they 
are  not  all  mine,  I  must  inquire,  I  can  where  I  am,  I  know 
what  are  mine.  Those  ascend  from  my  stomach  and  my 
head,  and  also  those  in  my  ears.  I  don't  know  how  many 
they  are,  the  flesh  creates  spirits  by  the  palpitation  of  the 
nerves  and  the  rheumatics,  all  are  now  in  my  body  and 
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round  my  head.  They  speak  to  me  incefiaantly,  particu-  1851. 
larly  at  night ;  that  spirits  are  immortal  I  am  taught  by  my  Heq.v. 
religion  from  my  childhood ;  no  matter  how  faith  goes  all  ^''^ 
live  after  my  death,  those  that  belong  to  me  and  those  that 
do  not.  Satan  lives  after  my  death  and  so  does  the  living 
God.^  After  more  of  this  kind  he  added,  ^  They  speak  to  me 
incessantly,  they  are  speaking  to  me  nowy  they  are  not 
separate  from  me.  They  are  round  me  speaking  to  me 
now,  but  I  can*t  be  a  spirit  for  I  am  flesh  and  blood ;  they 
can  go  in  and  out  through  walls  and  places  which  I  cannot. 
I  go  to  the  grave,  they  live  hereafter,  unless  indeed  I've  a 
gift  different  from  my  father  and  mother;  that  I  don^t 
know.  After  death  my  spirit  will  ascend  to  heaven,  or 
remain  in  purgatory.  I  can  prove  purgatory.  I  am  a 
Roman  Catholic.  I  attended  Moorfields,  Chelsea  Chapel, 
and  many  other  chapels  round  London.  I  believe  pur- 
gatory. I  am  taught  that  in  my  childhood  and  infancy.  I 
know  what  it  is  to  take  an  oath,  my  cateclusm  taught  me 
fix)m  my  infancy,  tells  me  when  it  is  lawfid  to  swear ;  it  is 
when  Ood's  honour,  our  own,  or  our  neighbour's  good 
requires  it.  When  man  swears  he  does  it  in  justifying  his 
neighbour  on  a  prayer  book  or  obligation ;  my  ability  evades 
me  while  I  am  speaking,  for  the  spirit  ascends  to  my  head. 
When  I  swear  I  appeal  to  the  Almighty  ;  it  is  perjury  the 
breaking  a  lawful  oath,  or  taking  an  unlawful  one,  he  that 
does  it  will  go  to  hell  for  all  eternity.' 

*^  He  was  then  sworn  and  gave  a  perfectly  connected  and 
rational  account  of  a  transaction  which  he  reported  himself 
to  have  witnessed.  He  was  in  some  doubt  as  to  the  day  of 
the  week  on  which  it  took  place,  and  on  cross-examination 
said^  '  These  creatures  insist  upon  it  it  was  Tuesday  night, 
and  I  think  it  was  Monday,'  whereupon  he  was  asked,  *•  Is 
what  you  have  told  us  what  the  spirits  told  you  or  what 
you  recollect  without  the  spirits,'  and  he  said,  '  No,  the 
spirits  assist  me  in  speaking  of  the  date,  I  thought  it  was 


Hill. 


586  0A8BS   IN   THE   OOUBT  OF  CBimNAL   APPKAL. 

1851.        Monday  and  they  told  me  it  was  Christmas  Eve,  Tuesday, 
rko.  9.       but  I  was  an  eye-witness,  an  ocular  witness  to  the  fall  to 

the  ground.*^ 

*<  The  question  for  the  opinion  of  the  Court  is,  Whether 

this  witness  was  competent.    Sentence  has  not  been  passed, 

but  it  is  postponed  until  this  question  has  beoi  decided, 

and  the  prisoner  remains  in  custody. 

^^  J.  T.  COLBBIDGS. 

"April  26th,  1861.'' 

Collier^  for  the  prisoner  (a). — It  appeared  from  the  stsie- 
ment  of  the  case  that  Donelly  was  nan  compos  mentis.  He 
was  prepared  with  several  authorities  to  show  that  a  person 
non  compos  was  not  admissible  as  a  witness,  he  should  then 
show  why  such  a  rule  should  not  be  altered,  and  if  he 
should  fail  in  convincing  the  Court  upon  this  point,  he 
should  proceed  to  show  that  this  case  was  an  exoeptioD, 
and  that  the  evidence  ought  to  have  been  rejected.  In  the 
first  place  he  would  assume  that  the  witness  was  mom 
compos  in  every  sense  of  the  term.  [Lord  QimpheU^  C.  J. 
— His  being  in  confinement  is  not  in  itself  sufficient  evi- 
dence of  that.  You  may,  however,  take  it  in  this  case 
that  the  witness  was  non  compos  mentis,']  And  that  be 
had  not  at  the  time  a  lucid  interval.  It  has  been  held  that 
the  objection  may  be  taken  after  the  witness  has  beoi 
examined,  Jacobs  v.  Laybom  (&).  [Lord  CampbdL,  C.  J. 
— Not  upon  such  a  ground  as  .this.  The  only  question  here 
is,  whether  Brother  Coleridge  was  right  or  wrong  in  admit- 
ting the  witness.]     The  evidence  was  admitted  by  Cok- 


(a)  This  case  was  first  called  on  on  Saturday  26th  January,  1851,  wbeo 
Mr.  Coliper  applied  to  have  the  ease  postponed,  on  the  gronnd  that  he  hU 
not  had  time  to  look  into  the  authorities.  The  Conrt  ohsenred  that  it  wsi  i 
▼ery  important  qnestion,  and  might  therefore  be  a4Joiimed  to  the  Satardij 
following. 

(b)  11  M.  &  W.  685. 
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ridge^  J.,  saying  he  should  leave  it  to  this  Court  to  decide        1851  • 


the  question  of  admissibility.  He  would  now  proceed  to  Rbo.«. 
refer  to  the  authorities.  In  Com.  Dig.  ^^  Testmoigne—  ^^^' 
WitnesSy^  A,  1,  it  is  laid  down :  *^  Every  witness  must  be 
erediUe.  Therefore  a  man  of  non-sane  memory  shall  not 
be  allowed  as  a  witness,  as  an  idiot,  a  lunatic  during  his 
lunacy.  But  a  lunatic  may  be  a  witness  in  btcidis  inter'- 
valHs^  It  is  said  that  an  infant  is  not  an  admissible 
witness  when  he  does  not  understand  the  nature  of  an  oath, 
but  the  real  objection  to  an  infant  of  tender  years  is  rather 
that  the  mind  is  not  sufficiently  developed  for  the  jury  to 
be  enabled  to  rely  upon  its  accuracy  (a).  When  he  has 
arrived  at  a  more  perfect  state  of  mind  his  evidence  is 
admitted  without  the  test,  the  maturity  of  his  mind  alone 
being  relied  upon.  Whether  he  understands  the  nature  of 
an  oath  is  but  one  test  of  the  state  of  his  mind.  And  it 
does  not  follow  that  the  evidence  of  a  lunatic  is  admissible 
merely  because  he  can  ezplam  the  nature  of  an  oath  and 
its  consequences.  Many  lunatics  might  be  fiiUy  competent 
to  explain  this,  and  yet  not  have  the  inclination  or  the 
capacity  to  describe  a  course  of  events  with  accuracy : 
BuDer^s  Nisi  Prius  (&).  No  mention  is  made  of  any  quali- 
fication under  which  a  lunatic  shall  be  admissible ;  there  is 
certainly  one  exception  and  that  is  during  a  lucid  interval, 
but  that  means  when  the  man  is  not  a  lunatic.  [Alderson, 
B. — There  is  another  qualification  which  is  omitted  to  be 
made,  and  that  is  that  such  evidence  is  admissible  in  cases 
of  necessity.]  That  has  never  been  so  held  in  the  case  of 
a  lunatic  witness.  [Alderson^  B. — All  that  I  mean  is  that 
you  cannot  take  what  is  there  written  literally.]  The 
first  case  he  would  refer  to  was  Rex  v.  Enswell  (c),  in 
which  Buller,  J.,  referring  to  a  pauper  who  had  become 
insane,  said,  *^  It  will  be  proper  to  premise  that  I  consider 

(a)  See  Bnl.  N.  P.,  <*  Childrai,  when  good  witnetaee.*' 
\h)  283.  a.,  292.  b.  (c)  3  T.  R.  707. 
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1851.  the  pauper  as  dead,  he  bemg  in  such  a  state  as  renden  it 
rbo.  I,.  impossible  to  examine  him."  The  same  obeervation,  in 
Hill.  gubstance,  is  made  by  Lord  Kenyon.  This  case  estab- 
lishes the  general  proposition  that  when  a  man  is  insane 
he  cannot  be  examined  as  a  witness.  He  then  re- 
ferred to  Currie  v.  ChUd  (a),  Bennett  v.  Taykr  (i), 
[Lord  Campbell^  C.  J. — The  question  is  in  what  sense  the 
word  *^  insane  "  is  used  in  those  dicta.  If  it  means  so  in- 
sane as  not  to  be  relied  on  at  all,  it  does  not  apply  to  tluB 
case.]  He  apprehended  that  it  meant  all  persons  who  woe 
proved  to  be  nan  compos  mentis.  The  same  doctrine  was 
laid  down  in  Alison'^s  **  Practice  of  the  Criminal  Law  of 
Scotland ;'"  in  Bumetf  s  '^  Practice  of  the  Criminal  Law  of 
Scotland/'  and  also  in  Gabbett's  ^'  Practice  of  the  Criminii 
Law  in  Ireland.^  The  same  rule  prevailed  also  both  in  the 
canon  and  the  civil  law.  {^Coleru^e,  J. — You  cannot  take 
either  the  canon  or  the  civil  law  as  a  criterion.]  He  tha 
referred  to  **  Muscardus  de  Probationibus  ^  (c)>  **  Ghnotios 
de  Jure  Belli  ac  Pacis  (d).'"  He  quoted  these  authorities  in 
support  of  the  general  proposition  that  a  person  item  compos 
mentis  is  not  an  admissible  witness.  As  to  what  was  meant 
by  nan  cotnpos  mentis  he  cited  the  judgment  of  Sir  John 
NichoU,  in  Dew  v.  Clark  (e).  [Lord  Campbell,  C.  J.— 
There  is  an  absurdity  in  admitting  testimony  of  the  sanitj 
of  a  witness  from  other  persons,  and,  on  the  other  hand,  not 
allowing  them  to  judge  when  they  see  the  party  himself. 
Aldersouy  B. — The  question  is,  whether  the  party  is  xaa 
compos  altogether,  or  only  non  compos  quoad  hoc.^  In 
Taylor*s  Med.  Jur.  (/)  it  is  said,  ^'  In  a  real  case  of  mono- 
mania it  is  not  to  be  supposed  that  a  man  is  insane  upon  one 
point  only,  and  sane  upon  all  other  matters.  The  only  ad- 
missible view  of  this  disorder  is  that  which  was  taken  bj 

(a)  3  Camp.  282.  {b)  9  Ves.,  jun.,  381. 

(c)  Conclusio,  828,  p.  373.  (d)  lib.  2,  c.  13,  s.  2. 

(«}  3  Add.  £cc.  Rep.  79.  (/)  P.  767,  "  MonomanU." 
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Lord  LyndhuTBt  in  one  of  his  judgments  (a).  In  monoma-  1851 . 
nia  the  mind  is  unsound ;  not  unsound  in  one  point  only,  rbo.  v. 
and  sound  in  all  other  respects,  but  this  unsoundness  mani-  ^^^' 

fests  itself  principally  with  reference  to  some  particular  ob- 
ject or  person.'*  There  is  no  such  thing  as  partial  insanity. 
Every  monomaniac  is  incompetent.  There  is  no  reported 
case  in  which  it  has  been  held  that  the  admission  of  a  luna- 
tions evidence  depends  upon  the  extent  of  his  lunacy.  But 
supposing  that  such  evidence  may  be  admitted  in  a  civil 
case,  there  is  a  wide  distinction  between  that,  and  admitting 
it  in  a  criminal  proceeding.  He  then  referred  to  HadfieUts 
case  (&),  where  Mr.  Erskine,  in  reference  to  Lord  Hale''s  ob- 
servation upon  partial  and  upon  total  insanity,  observed,  '*  I 
am  bound  to  admit  that  there  is  a  wide  distinction  between 
civil  and  criminal  cases.^^  If,  in  the  former,  a  man  appears 
upon  the  evidence  to  be  non  compos  mentis^  the  law  avoids 
his  act,  though  it  cannot  be  traced  or  connected  with  the 
morbid  imagination  which  constitutes  his  disease,  and  which 
may  be  extremely  partial  in  its  influence  upon  his  conduct. 
A  lunatic  who  commits  a  crime  may  appear  perfectly  sane 
upon  that  point.  Yet  he  is  not  punished,  upon  the  princi- 
ple that  he  was  insane,  and  therefore  did  not  know  when  he 
was  doing  wrong.  But  that  does  not  apply  to  civil  proceed- 
ings. The  principle  laid  down  by  Mr.  Erskine  is  perhaps 
too  general,  inasmuch  as  a  man  may  make  a  will  if  his  incom- 
petency does  not  extend  to  any  matters  connected  with  it. 
It  is  said  that  the  Judge  is  to  decide  whether  the  witness  is 
admissible,  and  this  he  is  to  do  before  he  has  heard  him  utter 
a  word  upon  the  matter  upon  which  he  is  to  give  evidence. 
The  question  is  not  only  whether  the  man  is  sane  upon  the 
nature  of  an  oath,  but  whether  he  is  sane  upon  the  facts. 
The  witness  may  have  been  altogether  insane  at  the  time  he 
supposed  himself  to  be  the  witness  of  certain  facts,  and  yet, 

(a)  See  Dew  ▼.  Cknrie,  5  Rubs.  163. 

(6)  HoweU'i  St  Tr.  toI.  xzvii.  p.  1307,  et  »eq. 

VOL.  I.  SB 


590  GA8B8   IN   THE   COURT   OF  CRIMINAL   APPBAL. 

1851.  at  the  time  of  the  trial,  he  may  be  sane  upon  the  nature  of 
Kbg.  r.  the  oath,  and  qualified  to  give  a  collected  account  of  those 
'^'  imaginary  grievances.  If  the  Judge  is  to  be  called  upon  to 
decide  under  such  circumstances.  Counsel  for  the  prisoner 
should  at  least  have  the  opportunity  of  calling  medical  wit- 
nesses. Under  all  the  circumstances,  he  submitted  that 
the  evidence  of  Donelly  was  inadmissible. 

Sir  F,  Thesiger  (with  him  CfarA^on  and  Bodkin)  for  the 
Crown  was  not  called  upon. 

Lord  Campbell,  C.  J. — This  is  a  subject  of  great  import- 
ance, and  ought  to  be  solemnly  decided.  The  case  has  been 
very  ably  argued,  but  I  entertain  no  doubt  upon  the  matter. 
I  think  the  rule  was  properly  laid  down  by  Parke,  B«,  in  an 
unreported  case  to  which  he  has  referred  us,  namely,  that 
it  is  for  the  Judge  to  say,  when  the  party  is  presented  as  a 
witness,  whether  he  is  a  competent  witness,  whether  he  has 
a  proper  sense  of  religion  in  bis  mind  and  knows  the  natiiie 
of  an  oath,  if  so,  then  he  is  admissible,  and  it  is  for  the  jui; 
to  determine  the  amount  of  credit  to  be  given  to  his  evidence. 
Various  authorities  have  been  cited  to  show  that  a  persoo 
non  compos  mentis  is  not  admissible.  But  the  question  is, 
in  what  sense  is  non  compos  used !  If  a  man  is  so  non  com- 
pos mentis  as  not  to  know  the  nature  of  an  oath,  he  ought 
not  to  be  admitted ;  if  he  is  aware  of  the  nature  of  an  oath, 
he  ought  to  be  admitted.  I  think  that  is  the  proper  line  to 
be  pursued.  I  entertain  no  doubt  my  Brother  Coleridge 
was  quite  right  in  admitting  the  witness  in  this  case.  One 
medical  witness  said,  *•*•  I  believe  him  to  be  quite  capable  of 
giving  an  account  of  any  transaction  that  happened  before 
his  eyes.'^  Another  said,  '^  It  was  quite  possible  for  a  man 
to  entertain  a  delusion  upon  one  subject,  without  its  afifeetr 
ing  his  mind  generally  on  other  subjects ;  and  he  alwajs 
found  the  witness  perfectly  rational,  except  upon  the  sub- 
ject of  this  particular  delusion.     The  proposition  contended 
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for  k  that  every  monomaiiiac  must  be  rejected.  That  would  1851. 
be  highly  inexpedient,  as  excluding  in  many  poeaible  cases  Rbo.  «. 
very  necessary  evidoice.  As  in  the  present  case,  where  a 
number  of  lunatics  are  under  the  care  of  one  person,  if  such 
evidence  were  not  admitted  it  would  be  impossible  to  ob- 
tain any  other  evidence  of  the  outrages  committed  upon 
such  persons.  The  state  of  the  witnesses  mind  may  be 
l»t>ught  out  on  cross-examination  to  show  that  no  confi- 
dence can  be  given  to  his  statements.  The  conviction, 
therefore,  must  be  affirmed. 

Aldsbson,  B.,  was  of  the  same  opinion. 

CoLBBiDGB,  J. — The  Court  has  been  furnished  with  cases 
in  which  the  proposition  is  stated  without  qualification  that 
a  person  non  compos  mentis  should  not  be  admitted  as  a 
witness.  In  those  cases  it  was  not  necessary  that  any  qual- 
ification should  have  been  expressed.  The  general  question 
of  the  competency  of  a  witness  was  regarded  very  difierently 
in  former  times.  The  examination  of  Donelly  showed  that 
he  was  a  man  with  a  diseased  mind ;  but  the  disease  was  of 
such  a  character  as  not  to  operate  upon  the  matter  in  ques- 
tion. With  regard  to  memory  he  was  in  the  state  of  most 
other  persons.  With  regard  to  the  nature  of  an  oath,  he 
was  unusually  competent ;  it  therefore  appeared  to  me  that 
his  evidence  ought  to  go  to  the  jury  ;  but  if  it  should  have 
appeared  that  his  evidence  was  such  that  the  jury  could  not 
safely  have  acted  upon  it,  it  was  their  duty  to  disregard  it. 

Platt,  B. — The  question  necessary  for  the  Judge  to  con- 
sider was,  whether  the  witness  understood  the  nature  of  an 
oath,  and  the  consequences  of  not  observing  it.  In  the  pre- 
sent case  it  is  clear  that  the  witness  did.  That  was  suffi- 
cient to  justify  the  Judge  in  admitting  the  evidence. 

Talfourd,  J. — I  am  of  the  same  opinion.     Upon  the 
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1851.  principle  contended  for  by  the  prisoner's  Counsel  some  of 
rbo.  v.  the  maeBt  and  the  best  of  men  would  have  been  excluded 
from  givmg  their  testimony.  Martin  Luther  said  he  had 
personally  fought  with  the  devil,  and  Dr.  Johnson  believed 
that  he  had  heard  his  mother  call  to  him  in  a  supernatural 
manner. 

Lord  Campbell,  C.  J.,  added  that,  upon  the  same  princi- 
ple; Socrates  himself  would  not  have  been  admitted  a  wit- 
ness, for  although  he  did  not  believe  in  the  presence  of  so 
many  spirits,  he  believed  in  the  presence  of  one. 

NoTB. — See  obBerratioiiB  upon  this  case  in  15  Jar.,  part  2,  p.  197. 
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The  Queen  against  Georoe  Oddt.  1851. 

Saiurday, 

EVIDENCE.  ^'V  31. 


Neither  upon 

*'  The  Defendant  was  indicted  for  felony  at  the  Leeds  ^^  indictment 
Borough  Sessions,  holden  before  the   Recorder  of  that  nor  receiTing, 
borough  on  8rd  of  April,  1851.     The  indictment  contained  SV^'^^'thTt 
three  counts.    The  first  count  chanred  the  defendant  with  ♦*>•  pri«>ner 

had,  at  the 

breaking  a  warehouse,  and  stealing  therein,  on  3rd  March,  time  or  preri- 
1851,  fifty  yards  of  woollen  cloth,  value  lOi,  the  property  I'^ii  J^,  in 
of  Isaac  Boocock,  in  the  said  warehouse.     The  second  Wspotfewion. 
count  charged  a  simple  larceny  of  the  same  property  on  the 
same  day  and  year.    The  third  count  charged  that  the 
defendant,  on  the  same  day  and  year,  feloniously  received 
the  same  property,  knowing  it  to  have  been  stolen. 

**To  these  counts  the  defendant  pleaded  not  guilty ;  and 
issue  was  joined  on  the  part  of  the  Crown. 

*^  At  the  trial  it  was  proved  that  the  cloth  mentioned  in  the 
indictment  had  been  stolen  on  the  night  between  the  2nd 
and  3rd  of  March,  1851,  from  a  mill,  and  was  the  property 
of  the  party  named  on  that  behalf  in  the  indictment. 

**'  It  was  further  proved  that  the  defendant  was  found  in 
possession.  It  was  further  proved  that  the  defendant,  upon 
the  cloth  being  discovered  in  his  possession,  declared  that 
he  had  obtained  the  cloth  from  a  woman,  who  was  called 
as  a  witness  at  the  trial,  on  the  part  of  the  prosecution,  and 
who  swore  that  it  had  not  been  obtained  from  her. 

^^  The  Counsel  for  the  prosecution  proposed  further  to 
prove  that  the  defendant's  house  had  been  searched  within 
an  hour  after  the  property  named  in  the  indictment  was 
found  in  his  possession,  and  that,  upon  this  search,  two 
other  pieces  of  cloth  were  found  in  the  house,  and  also  that, 
on  the  13th  of  December,  1850,  the  defendant  had  been  in 
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1851.        possession  of  two  more  pieces  of  cloth,  and  that  these  four 

rbo.  v.       pieces  of  cloth  had  been  stolen  on  the  night  between  the 

^^^^'        4th  and  6th  of  December,  1850,  from  another  mill,  and 

were  the  property  of  different  owners,  no  one  of  whom  was 

connected  with  the  owner  of  the  cloth  mentioned  in  the 

indictment. 

<*  The  Counsel  for  the  defendant  objected  to  the  reception 
of  this  evidence : 

^*  First,  on  the  ground  that  it  was  not  receivable  in  sup- 
port of  either  of  the  first  two  counts,  and  could,  therefore, 
not  be  given  unless  these  counts  were  abandoned. 

''  Secondly,  on  the  ground  that,  considering  the  evidence 
with  reference  only  to  the  third  count,  it  was  not  receivable, 
inasmuch  as  it  did  not  appear,  and  was  not  suggested,  that 
any  other  four  pieces  of  cloth  were  delivered  to  the  defend- 
ant, or  stolen  by  the  person  who  delivered  to  the  defendant, 
or  stole  the  cloth  mentioned  in  the  indictment ;  and  that  it 
did  not  appear  that  two  of  the  four  pieces  had  not  been  re- 
ceived by  the  defendant  at  the  same  time  or  stolen  at  the 
same  time,  or  from  the  same  person,  as  the  cloth  mentioned 
in  the  indictment ;  and  that  it  did  not  appear  when  the 
other  two  pieces  were  received  by  the  defendant,  but  did 
appear  that  they  were  not  stolen  at  the  same  time,  or 
from  the  same  person,  with  the  cloth  mentioned  in  tbe 
indictment. 

^'  The  Recorder  received  the  disputed  evidence  without 
requiring  an  abandonment  of  either  of  the  first  two  counts; 
and,  in  summing  up,  told  the  jury  not  to  apply  it  to  either 
of  the  first  two  counts ;  but  he  told  them  that  it  was  evi- 
dence of  guilty  knowledge  under  the  third  count,  without 
desiring  them  not  to  take  it  into  consideration,  unless  tbey 
believed  that  the  four  ends  of  cloth,  or  some  or  one  of  theon. 
were  or  was  delivered  to  the  defendant,  or  stolen  by  tbe 
person  who  delivered  to  the  defendant,  or  stole  the  cloth 
mentioned  in  the  indictment,  or  that  any  of  the  four  pieees 
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of  doth  was  delivered  to  the  defendant  at  the  same  time,  1851. 
or  stolen  from  the  same  person  with  the  cloth  mentioned  in  rko.  v. 
the  indictment.  ^""^• 

**  The  jury  found  the  defendant  not  guilty  on  the  first 
count ;  not  guilty  on  the  second  count ;  guilty  on  the  third 
count.  The  defendant  was  sentenced  to  be  transported  for 
seven  years,  but  execution  was  respited,  and  the  defendant 
committed  to  prison  until  the  question  hereafter  mentioned 
should  have  been  considered  and  decided. 
''  The  defendant  is  still  in  prison. 

^*  The  questions  for  the  opinion  of  the  Justices  of  either 
Bench  and  Barons  of  the  Exchequer  are,  whether,  under 
the  circumstances  above  mentioned, 

Firsty  the  disputed  evidence  was  receivable. 
Secondly 9  the  direction  to  the  jury  was  correct. 
(Signed)  **  T.  F,  Ellib, 

"  Recorder  of  Leeds.*' 

No  Counsel  appeared  for  the  prisoner. 

Pickering  for  the  Crown  (a). — In  Reg.  v.  Dunn  (6),  "  On 
an  indictment  against  a  receiver  for  receiving  several  arti- 
cles, if  it  appear  that  they  were  received  at  different  times, 
the  prosecutor  may  be  put  to  his  election,  but  evidence  may 
be  given  of  all  the  receipts  for  the  purpose  of  proving  guilty 
knowledge  in  the  receiving  at  least,  of  all  prior  to  that  on 
which  the  prosecutor  elects  to  proceed.*^  In  this  case  the 
evidence  given  to  prove  the  guilty  knowledge  related  to  pro- 
perty which,  although  it  had  been  stolen  at  different  times, 
was  stolen  from  the  same  person,  and  received  from  the 
same  person.  [Lord  CampbeU,  C.  J. — Why  should  the 
admission  of  such  evidence  be  confined  to  stealing!  Why 
should  it  not  extend  to  highway  robbery !  for,  in  such  a 
case,  the  evidence  might  go  to  show  that,  having  committed 

(a)  No  Coansel  appeared  for  the  prisoner. 

(b)  1  Moo.  C.  C.  146. 
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1851.        such  an  offence  before,  he  was  hkely  to  commit  it  again.] 
Reg.  v.       In  Reg.  v.  Davis  (a)  also,  it  was  held  by  Gurney,  B.,  that 
any  receiving,  before  the  one  in  the  indictment,  upon  which 
the  prisoner  is  tried,  may  be  given  in  evidence,  even  though 
it  should  be  the  subject  of  another  indictment.     {Alderton^ 
B. — Suppose  a  person  to  be  charged  with  breaking  into  a 
house  with  intent  to  steal,  would  it  be  admissible  to  show 
that  he  had  before  committed  a  similar  offence  X\     In  Rtg. 
y.  Mansfield  (b)^  the  prisoner  was  indicted  separately  for 
receiving  tin,  for  receiving  iron,  and  for  receiving  brass. 
Upon  his  trial  for  receiving  the  tin,  it  was  held  that  evi- 
dence might  be  given  of  an  endeavour  to  conceal  the  brass. 
The  case  is  analogous  to  that  of  uttering  forged  notes: 
Whiley^s  case  (c) — [Lord  Campbell^  C.  J. — You  may  take 
it,  that,  on  an  indictment  for  uttering,  such  evidence  is  ad- 
missible.]    Because  it  is  evidence  of  a  guilty  knowledge : 
Rex  v.  Ball  (d),  Kirkwood's  case  (e),  Rex  v.  Bales  (/).    In 
all  these  cases  how  could  it  have  been  possible  to  have  a^ 
rived  at  the  fact  of  the  guilty  intention,  but  from  the  pre- 
sumption created  by  the  prior  fact  i    It  depends  entirelj 
upon  presumptive  evidence.     It  is  said  not  to  be  admissible 
because  the  prisoner  is  thereby  taken  by  surprise.     That  is 
not  so  ;  it  does  not  take  him  by  surprise,  because  he  must 
know  that  the  possession  of  various  articles  of  stolen  pro- 
perty would  raise  a  presumption  of  knowledge.     A  stronger 
case  could   not   be  put   than  that  of  Rex  v.  Kirhtcood, 
where,  upon  an  indictment  for  uttering  a  forged  note  of  the 
Bank  of  Ireland,  evidence  was  admitted  of  the  previous 
uttering  of  two  forged  notes  of  another  banking  house.    So 
in    the   case   of  forged   bills   of  exchange,   as   in  Rex  v. 
Hough  {g)  the  same  principle  is  applied.     All  the  argument 

(fl)  6  C.  5c  P.  177.  (A)  Car.  &  M.  140. 

(c)  2  Leach,  983 ;  and  1  New  R.  92.     {d)  R.  &  lU  132. 
(e)  Lew.  C.  C.  103.  (/)  1  Moo.  C.  C.  470. 

(g)  Rues.  &  R.  120. 
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that  could  possibly  be  raised  on  the  ground  of  inconvenience  1851. 
was  raised  in  that  case,  and  unless  there  was  some  distinc-  Reo.  v. 
tion  in  the  application  of  the  principle  in  that  case  and  in 
the  present  it  would  appear  that  the  evidence  in  this  case 
could  not  be  shut  out.  He  also  cited  Gibson  v.  Hunter{a)^ 
Rex  V.  Clewes  (6),  Rex  v.  Voke  (c). 

Lord  Campbell,  C.  J. — We  are  of  opinion  that  the  evi- 
dence  was  quite  as  admissible  under  the  third  count  as 
under  the  first.  Upon  the  second  count  such  evidence 
might  go  to  show  that  this  was  a  bad  man  and  likely  to  com- 
mit that  offence ;  but,  by  the  law  of  England,  we  do  not 
allow  one  crime  to  be  proved  to  show  a  probability  of  the 
commission  of  another.  How  can  the  possession  of  certain 
stolen  goods  show  that  he  had  a  knowledge  that  other  goods 
in  his  possession  were  stolen?  (d).  It  can  only  show  that 
he  was  a  bad  man,  and  having  committed  one  offence  was 
likely  to  commit  another.  With  regard  to  forgery,  the 
cases  go  a  great  way,  and  we  should  by  no  means  be  in- 
clined to  extend  the  principle  to  the  criminal  law  generally. 
There  is  no  ground  for  saying,  that  his  having  received  stolen 
goods  is  evidence  that  he  received  other  stolen  goods.  The 
conviction,  therefore,  must  be  quashed. 

Aldbrson,  B. — In  forgery  it  is  a  repetition  of  the  same 
act ;  here  the  man  is  charged  with  receiving  goods  with  a 
guilty  knowledge,  that  cannot  be  proved  by  the  fact  of  his 
having  had  stolen  goods  in  his  possession.  That  fact  rather 
proves  that  he  stole  them. 

CoLBRiDGB,  J.,  Platt,  B.,  and  Talfourd,  J.,  concurred. 

Conviction  quashed. 

(a)  2  H.  B.  288.  (b)  4  Car.  &  P.  221.  {e)  Rubs.  &  R.  531. 

(<l)  A  man  has  two  lots  of  stolen  goods  in  his  possession  ;  he  came  by 
both  lots  honestly ;  how  can  the  possession  of  each  lot  be  taken  as  evidence 
of  a  guilty  knowledge  that  the  other  was  stolen  ? 
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CORAM 


Lord  Campbell,  G.  J., 
Parke,  B., 
Aldbrson^  B., 


CoLBRIDGB,    J., 

Platt,  B:, 
Talfourd,  J. 


1861. 

May  31. 

In  an  indict- 
ment for  night 
poaching,  it  ia 
not  neoesiary 
to  name  any 
particular 
dote :  it  ia 
sufficient  to  say 
**  land  in  the 
occupation  of 
B.  or  C.,'»  as 
the  fact  may 
be. 

It  is  not  ne- 
cessary, when 
scTeral  persons 
are  indicted  to- 
gether, that 
they  should  all 
haTc  been  upon 
the  same  parcel 
of  land. 

If  sereral 
persons  in  one 
party  are  in 
parcels  of  land 
described  in  the 
indictment  as 
in  different  oc- 
cupations, it  is 
within  the 
statute. 


The  Queen  against  Jambs  Eaton, 

IN 

Thb  Queen  against  James  Uezzbll,  James  Eaton,  and 

David  Parkins. 

(Case  reserved  by  the  Right  Hon,  Baron  Parke.) 

POACHING. 

**  The  prisoners  were  tried  before  me  at  the  last  Assizes 
at  Hertford  for  night  poaching  and  found  Guilty  on  9  Geo. 
IV.  c.  69. 

''  The  prisoners  Uezzell  and  Parkins  were  not  sufficiently 
identified,  and  therefore  acquitted. 

*'  Eaton  was  found  Guilty. 

''  He  was  one  of  three  persons  who  went  together,  armed 
with  guns,  in  the  night,  to  destroy  game. 

**  The  three  were  proved  to  have  been  together  in  one  of 
the  closes  mentioned  in  the  indictment,  called  the  Thirteen 
Acres,  but  not  for  the  purpose  of  killing  game  in  that  close, 
for  there  was  none  there  nor  on  one  adjoining  close,  by  shoot- 
ing from  it.  They  were  passing  along  it  to  another  place. 
One  at  least  of  the  three  was  in  a  close  mentioned  in  the 
indictment,  called  the  Spring,  which  had  pheasants  in  it, 
for  the  purpose  of  destroying  game  in  that  closei  bat  the 
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whole  three  were  not.    They  were  all,  however,  at  that        1861. 
time  of  the  same  compan j,  and  with  that  common  purpose.        Emq.v. 

**  There  is  one  count  in  the  indictment^  the  4th,  stating       K^^"* 
that  the  prisoners  were    in  inclosed  land,  occupied  bj 
Charles  White. 

**  The  Spring  and  the  Thirteen  Acres  were  contiguous, 
separated  by  a  fence,  and  were  both  in  the  occupation  of 
Charies  White. 

^*  There  is  a  question  whether  this  will  make  a  difference. 

**  I  respited  the  judgment  in  order  to  take  the  opinion  of 
the  Judges  on  this  unsettled  question. 

•*  Vide  1  Russell  on  Crimes,  Mr.  Greaves*  note,  476,  and 
Bexy.  Whitaker,  1  Denison,  C.  C.  310. 

"  J.  Parkb." 

No  Counsel  appeared  on  either  side. 

Lord  Campbell,  C.  J. — Upon  looking  to  the  fourth  count 
in  this  case,  we  are  of  opinion  that  the  conviction  is  right, 
and  ought  to  be  affirmed.  The  confusion  in  this  case  seems 
to  have  arisen  from  not  referring  to  the  Act  of  Parliament. 
It  seems  to  have  been  supposed  the  Act  contained  the  word 
**  close,**  but  it  is  any  "  open  or  inclosed'"  land.  A  practice 
has  been  introduced  of  naming  in  the  indictments  a  particu- 
lar close,  but  such  a  course  is  totally  unnecessary.  There 
must  be  something  to  identify  the  land,  but  it  is  enough  to 
say  land  in  the  occupation  of  so  and  so.  If  the  party  occupy 
fifty  fields,  and  the  prisoners  are  proved  to  have  been  in  any 
one  of  them,  it  is  within  the  statute.  It  is  immaterial 
that  some  are  on  one  side  of  the  hedge  and  some  on  the 
other,  although  upon  this  point  all  the  subtlety  has  arisen. 

Parke,  B. — So  that  if  three  persons  in  one  party  are  in 
parcels  of  lands  described  in  the  indictment  as  in  different 
occupations,  they  fall  within  the  statute.  They  need  not 
necessarily  be  within  the  same  close.     The  note  in  Mr. 
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1851.        Greaves^B  work,  wherein  it  is  stated  that  the  land  should  all 
Bbo.  v.       be  in  the  occupation  of  the  same  person,  or  upon  the  same 
Batok.       waste,  is  erroneous.     I  do  not  think  that  is  the  necessary 
consequence  of  the  statute. 

Alderson,  B. — It  is  necessary  that  the  land  be  described, 
but  it  may  be  described  by  the  description  of  several  closes 
or  as  being  in  different  occupations.  And  whether  open  or 
inclosed,  it  must  be  so  described* 

Ck)LERiDGE,  J.,  Platt,  B.,  and  Talfourd,  J.,  concurred. 

Conviction  affirmed. 
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SITTINGS  AFTER  TRINITY  TERM, 

IN 

THE  FIFTBBNTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 

OOKAIC 

Pollock,  C.  B.  Pattmon,  J. 

PaBKB,  B.  WlGHTMAN,  J. 

Martin,  B. 


Thb  Queen  against  Mart  Hooan.  1851. 

FHday, 

{Case  reserved  by  the  Honourable  Baron  Martin.)  June  20. 


ABANDONING  CHILD.  a  mother  Unot 

indictable  for 

•*  At  the  last  Somerset  Assizes,  held  at  Taunton,  before  abandoning  her 

boiiara  child 

me,  the  prisoner  pleaded  guilty  to  the  following  two  counts  without  having 
of  an  indictment.  There  were  other  counts  on  which  no  ^^rt^n^eH 
evidence  was  offered,  and  an  acquittal  was  taken  : — *  The  «>me  coMe- 

^  qnential  injory 

jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present  arise  to  the 

that  the  said  Mary  Hogan,  being  an  evil-disposed  person,  goffident  Oiat 

and  contriving  and  intending  to  injure  the  inhabitants  of  the  •*>•  "^n<*«^  ^ 

parish  of  Bathwicke,  in  the  county  of  Somerset,  and  unjustly  parish  the  bar- 

to  burthen  them  with  the  maintenance  of  a  certain  female  ing UMchiu!^ 

bastard  child,  born  of  the  body  of  the  said  Mary  Hogan,  of 

very  tender  age,  to  wit,  of  the  age  of  four  days,  and  not 

then  named,  and  unable  to  move  or  walk  or  to  take  care  of, 

and  provide  for,  herself,  or  to  make  known  her  wants,  on  the 

said  18th  day  of  January,  at  the  parish  aforesaid,  in  the 

county  aforesaid,  unlawfully  and  injuriously  did  abandon 

and  desert  the  said  female  bastard  child,  in  the  said  parish 

of  Bathwicke,  without  having  provided  any  means  whatever 

for  the  support  of  the  said  child,  the  said  child  not  being 
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1851.        then  and  there  settled  in  the  said  parish  of  Bathwicke,  as 

Rbo.  v.        the  said  Mary  Hogan  then  and  there  well  knew ;  to  the 

great  damage  of  the  inhabitants  of  the  said  parish  of  Bath- 

wicke^  and  against  the  peace  of  our  Lady  the  Queen,  her 

crown  and  dignity/  " 

There  was  a  second  count  (a)  in  the  same  form,  which 
alleged  the  intent  to  injure  G.  M.,  J.  L.,  J.  F.,  and  T.  H.  O.^ 
then  and  there  being  overseers  of  the  poor  of  the  parish  of 
Bathwicke,  and  concluded  ^*to  the  great  damage  of  the 
said  C.  M.,  J.  L.,  J.  F.,  and  T.  H.  O.,  then  and  there 
being  such  overseers  as  aforesaid.*" 

"  The  Counsel  for  the  prisoner  moved  in  arrest  of  judg- 
ratnt,  on  the  ground  that  the  two  counts  disclosed  no 
offence.  I  respited  the  judgment  and  discharged  the 
prisoner  on  her  own  recognizance  to  appear  and  receive 
judgment  at  the  next  assizes,  reserving  the  case  for  the 
opinion  of  her  Majesty's  Judges,  pursuant  to  the  statute. 

"  S.  Martin/ 

Phinuy  for  the  prosecution. — He  was  not  aware  that 
there  was  any  decided  authority  to  show  that  a  mother 
was  indictable  for  abandoning  her  bastard  child,  although 
of  tender  years,  with  the  intention  of  casting  the  burden  of 
its  support  upon  the  parish.  The  stat.  6  Geo.  TV.  c.  83, 
s.  4,  enacts,  that  *^  Every  person  running  away  and  leaving 
his  wife,  or  his  or  her  children,  chargeable,  or  whereby 
she  or  they  or  any  of  them  shall  become  chargeable  to  any 
parish,  township,  or  place,  shall  be  deemed  a  rogue  and 
vagabond,  and  punished  accordingly  ;^^  and  Wightnian,  J., 
in  Reff,  v.  Maude  (&),  held  that  the  statute  applied  to 
legitimate  children  only.  He  would,  however,  submit  that 
this  was  a  misdemeanor.  In  Chit.  Crim.  Law  (c),  is  a 
form  of  indictment  for  giving  lodging  to  a  woman  who  was 
likely  to  be  delivered  of  a  bastard  child,  with  intent  to 

(a)  Set  out  in  the  case. 
(6)  I  ]  L.  J.,  M.  C.  120. 
(c>  Vol.  ii.  p.  700 ;  alio  in  4  Went.  354. 
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burden  the  parish  with  its  maintenance.     So,  in   Went-        1851. 
worth^s  Precedents  (a),  is  to  be  found  a  form  of  indict-        Rbo.  v. 
ment  for  bringing  a  pauper  sick  of  the  small-pox  into  a       Hooan. 
parish  with  intent  to  burden  the  parish.     In  Reg.  v.  Renr 
shaw  (&),  there  was  a  count  in  the  indictment  the  same 
as  here,  but  the  validity  of  the  count  did  not  come  into 
question.    In  Reg.  v.  Cooper  (c),  also,  was  a  similar  count, 
which  was  held  ill,  but  in  that  case  the  count  did  not 
negative  that  the  child  had  a  settlement  in  the  parish ; 
here  that  objection  was  provided  against  by  an  averment. 

Pollock,  C.  B. — We  are  all  of  opinion  that  this  indict- 
ment cannot  be  sustained.  It  is,  no  doubt,  an  offence  if  a 
person,  whose  duty  it  is  to  take  care  of  a  child,  so  neglects 
it  that  it  receives  some  injury ;  but  this  indictment  is  de- 
fective, inasmuch  as  it  does  not  appear  that  any  injury 
did  arise  to  the  child  ;  nor  does  it  appear  that  the  prisoner 
had  the  means  of  supporting  it.  It  may  be  that  the 
woman  was  unable  just  then  to  take  care  of  the  child,  that 
she  left  it  for  a  time  whilst  she  procured  food  to  save  it 
from  starving.  With  respect  to  the  alleged  injury  to  the 
parish,  the  Court  is  not  prepared  to  go  beyond  the  author- 
ities to  be  found  in  the  books  on  this  subject,  and  we  find 
no  authority  for  saying  that  a  person  is  criminally  liable 
for  doing  an  act,  because  it  may  throw  upon  a  parish  the 
burden  of  supporting  a  child  unable  to  maintain  itself. 
The  parish  was  bound  to  provide  for  the  child  if  the  pri- 
soner could  not. 

Parks,  B.,  Paitbson,  J.,  Wightman,  J.,  and  Martin,  B., 
concurred. 

Conviction  quashed  {d), 

(a)  On  Pleading,  vol.  It.,  p.  353. 

{})  2  Coz,  C.  C.  285.  (c)  1  Den.  C.  C.  459;  ante,  p.  125. 

(d)  The  Court  obieired  that  the  case  stated  that  the  prisoner  had  been 
discharged  on  her  own  recognizance  :  that  snch  a  course  was  not  according 
to  the  proTisions  of  the  statute  11  5c  12  Vict  c.  78,  s.  1 ;  see  App.  1. 
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MICHAELMAS  TERM, 


IN 


THE  FIFTEENTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


CORAM 


Lord  Campbell,  C.  J. 
Parks,  B. 

Martin,  B. 


Mauls,  J. 
Talfourd,  J. 


1851. 

StUurdojf, 
Nopembtr  15. 


Thb  Queen  against  Wiluam  Murdoch. 

{Case  reserved  by  the  Right  Honourable  Baron  Parke.) 

EMBEZZLEMENT— VENUE. 

*'  The  prisoner  was  tried  before  me  at  the  last  Assizes 
for  the  County  of  the  Town  of  Nottingham,  on  an  indict- 


accoiint  at 
Derbj,  for 
which  heshonld 
have  accounted 
to  hia  matter 


The  pritoner 
and  hia  maater 
liTcd  at  Not- 
tingham.   The 
prisoner  re- 

on  Ms  muter's  "^®^^  ^^^  embezzling  two  sums,  the  property  of  his  master, 

James  Macqueen. 

^^  The  prisoner  was  a  travelling  salesman,  and  his  duty 

was  to  go  into  Derbyshire  every  Monday,  and  to  sell  goods 
in  the  oonrse  of  ^nd   to  receive  the  money  for  them  there,  and  to  return 

the  week.    He  ,  , 

did  not,  nor  did  with  it  to  his  master  in  Nottingham,  on  a  Saturday. 
of*him*till  tw"       "  He  received  the  two  sums  mentioned  in  the  indictment 
montha  after,     q^  ^^^  g^[j  of  |^ay,  in  Derbyshire,  and  did  not  return  the 

when  they  met  "^  "^  ' 

in  Nottingham,  following  Saturday,  nor  at  all,  to  his  master, 
then  raid  he*^  "  There  was  no  evidence  of  what  became  of  him  till  two 

had  spent  the  months  after,  when  he  was  met  by  his  master  in  Notting- 

that  there  was  ham,  who  asked  him  what  he  had  done  with  the  money, 

which  the  jury  ^nd  he  said,  '  he  was  sorry  for  what  he  had  done  ;  he  had 

might  find  that  ^     ^^  j^; 

the  prisoner  ^ 

embezzled  the  money  in  Nottingham. 
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^^The   prisoner  was    found  guilty,  but  as  I   doubted        1851. 
whether  he  could  be  properly  convicted  on  this  evidence,  of       iug.  v, 
embezzlement  in  the  town  of  Nottingham,  I  did  not  pass        ^^oox. 
sentence. 

"  See  Rex  v.  Taylor,  3  Bos.  &  Pul.  596. 

"  J.  Pabkb.'' 

No  Counsel  appeared  for  the  prisoner. 

Marson^  for  the  Crown. — Both  parties  resided  in  the  town 
of  Nottingham:  Reg.  v.  Squires  (a).  It  might  be  said  there 
was  no  offence  in  simply  receiving,  but  then  there  was  an 
omission  to  account,  which  made  it  an  embezzlement  within 
the  statute  7  &  8  Geo.  IV.  c.  29,  s.  47  (6).  Where  the 
money  has  been  received  in  one  county,  and  the  receipt 
denied  in  another,  the  venue  may  be  laid  in  either  county : 
Reff.  V.  Hobson  (c).  It  may  be  here  said  there  was  no  denial 
in  Nottinghamshire.  The  non-accounting  for  the  money 
in  Nottinghamshire,  was  equivalent  to  a  denial  of  the 
receipt  of  the  money :  Reg.  v.  Jackson  (d).  There  was  no 
case  that  went  to  show  that  the  prisoner  must  be  tried 
where  he  received  the  money.  The  offence  was  completed 
when  he  refused  or  omitted  to  account.  IParke,  B. — The 
felony  consists  in  the  abstraction  of  the  money :  we  do  not 
know  when  that  began]. 

LoBD  Campbell,  C.  J. — The  question  here  is  whether 
there  was  evidence  to  go  to  the  jury  of  an  embezzlement 
committed  in  the  town  and  county  of  Nottingham.  If 
there  was  evidence  from  which  the  jury  might  suppose  that 
the  prisoner  spent  the  money  in  Nottingham,  they  might 
come  to  the  conclusion  that  the  embezzlement  took  place 
in  Nottingham.  I  think  there  was  evidence  for  their  con- 
sideration. 

Pabkb,  B. — I    think    there  was  sufficient  evidence  to 

(a)  Rum.  &  Rj.  349.  (b)  Embeszlement  by  clerk  or  servant. 

(c)  R.  &  R.  56.  (d)  1  Car.  &  K.  384. 

VOL.  I.  T  T 
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1851.  go  to  the  jury  by  reason  of  the  prisoner  not  retaming, 
Rbo.  v.  and  his  not  accounting.  In  Rex  v.  Taylor^  the  money 
uKDooK.  ^^  received  in  Surrey,  and  the  denial  was  made  in  Middle- 
sex, and  it  was  held  that  the  prisoner  might  be  tried  in 
Middlesex.  The  mere  fact  of  his  having  spent  the  money 
is  not  sufficient — ^he  might  have  substituted  other  money 
for  it.  I  think  the  evidence  of  his  non-accounting  was 
sufficient  to  make  it  a  felony  in  Nottingham. 

Maule,  J. — I  agree  with  the  conclusion  of  my  Brother 
Parke,  but  I  do  not  agree  with  the  principle  upon  which 
he  proceeds.     It  appears  to  me  the  offence  was  committed 
when,  in  the  town  of  Nottingham,  the  prisoner  met  his 
master,  and,  upon  being  asked  for  the  money,  he  did  not 
hand  it  over.     I  do  not  mean  the  precise  pieces,  bat  money 
to  the  amount.     Unless  the  party  was  in  the  county  in 
which  he  is  indicted,  and  there  omitted  to  account,  it  will 
not  do.     Suppose  the  prisoner  had  received  the  money  and 
q>ent  it  in  Derby,  and  had  been  there  apprehended,  as  I 
understand  my  brother  Parke,  the  man  might  have  been  tried 
in  Nottingham.     That  could  not  have  been  so,  for  the  pri- 
soner went  on  a  lawful  journey,  and  if  he  had  never  returned 
to  Nottingham,  how  could  it  be  said  that  he  neglected  to 
account  in  Nottingham !     The  cases  which  say  that  non- 
accounting  is  evidence  of  an  embezzlement,  are  cases  where 
the  party  is  always  in  the  county  where  he  refuses  to  ac- 
count.    I  think  the  Court  had  jurisdiction,  and  that  there 
was  sufficient  to  go  to  the  jury. 

Talfourd,  J.,  and  Martin,  B.,  concurred. 

Conviction  affirmed. 
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LoBD  Campbell,  C.  J.  Platt,  B. 

Maule,  J.  Talpoubd,  J. 

Martin,  B. 


The  Queen  against  Thomas  Griffin  Philpotts. 

Case  reserved  by  the  Honourable  Justice  Erie.  ,  o*-^ 

^  1851. 

PERJURY.  Saiurdaif, 

November  15. 

**  Upon  the  trial  of  the  cause.  Doe  d,  Richards  v.  Upon  a  trial  of 

Oriffiths,  a  copy  of  the  will  of  William  Joseph  was  ten-  cjcctmciit,  in 

dered,  and  on  objection  to  its  admissibility  the  present  the  copj  of  a 

defendant,  who  was  then  attorney  for  the  lessor  of  the  Ihat^hTd^ 

plaintiff,  swore  that  he  had  examined  the  copy  produced  «^o>incd  it 

with  the  original  will  in  the  registry  at  Llandaff ;  and  upon  Dal  in  the  re- 

fiuther  objection  that  the  original  will  was  inoperative  in  fndTn^order  to 

respect  of  a  chattel  interest,  and  that  therefore  either  the  P"*^«  probate 

■^  ,  swore  that  he 

probate  ought  to  be  produced,  or  an  examined  copy  of  the  had  examined 
act  of  probate  in  the  Act  Book  be  proved,  the  defendant  gt  foot^cTthe™ 
further  deposed  that  he  had  examined  the  memorandum  at  ff P^  ^^\    ^ 

'^  the  entry  m  the 

foot  of  the  copy  of  the  will  with  the  entry  in  the  Act  Book  Act  Book  at  the 

.  ^v  .  ^  same  registry. 

at  the  same  registry.  This  examina- 

"  Upon  this  evidence  the  Judge  offered  to  receive  the  ''°"j^**li°°^ 
document  in  evidence,  but  the  Counsel  for  the  plaintiff  cument  legally 

.  V  J  •  1  admissible  in 

Wltndrew  it.  evidence.    The 

"  Upon  the  trial  of  the  present  indictment  it  was  proved  l^^^^^^^J^ 
that  the  defendant  had  not  made  either  of  the  examinations  it  was  with- 
which  he  had  so  deposed  to,  and  he  was  found  guilty  of  not  made  either 

f>Pi-inrv  examination. 

V^^^U'  He  was  in- 

dicted for  peijnry,  and  conTicted.  Held,  that  as  the  statements  were  made  with  a  ? lew  to  the 
document  being  received,  and  if  received  it  would  have  been  material  to  the  issue,  the  convic- 
tion for  perjury  must  be  affirmed. 

T  T  2 
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1851 .  **  But  I  reserved  the  question  whether  the  false  oath  was 

Rbo.  v.       relevant  and  material  to  the  issue  then  being  tried,  so  as 
ILPOTT8.     ^  amount  to  perjury :   as  to  which  the  following  are  the 
facts — 

^'  On  the  trial  of  the  ejectment,  the  lessor  of  the  plaintiff 
claimed  to  be  entitled  to  a  term  which  had  been  granted  to 
William  Joseph  and  Rees  Morgan,  jointly ;  and  his  title 
was,  that  Morgan  had  survived  Joseph,  and'  assigned  the 
term  to  Catherine,  the  widow  of  Joseph,  who  married 
Saunders,  and  on  her  marriage  made  a  settlement,  under 
which  that  term  vested  in  him. 

*^  The  will  of  Joseph  was  irrelevant  to  this  title,  but  the 
time  of  his  death  was  a  material  fact  in  order  to  prove  that 
Morgan  had  survived  him,  and  proof  of  the  probate  of  the 
will  of  Jos^h  would  thus  have  been  relevant  evidence 
towards  establishing  the  plaintiff^s  title. 

*^  The  purpose  of  the  plaintiff ''s  Counsel  in  tendering  the 
evidence  was  to  clear  a  doubt  respecting  the  interest  of 
Joseph  in  the  term  which  was  expected  to  be  raised  by  the 
defendant,  and  after  the  document  was  withdrawn  the  sur- 
vivorship of  Morgan  to  Joseph  was  clearly  proved  by  other 
evidence  for  the  plaintiff.  But  the  purpose  for  which  the 
document  was  offered  was  not  stated  at  the  time  of  the 
trial  of  the  ejectment. 

^^  It  further  appeared  that  in  the  registry  at  Llandaff  it 
was  the  practice  to  indorse  the  act  of  probate  in  the  original 
will,  and  that  the  book  called  the  Act  Book  contained  a 
daily  account  of  the  matters  of  business  completed  in  the 
registry,  and  that  the  memorandum  at  the  foot  of  the  docu- 
ment in  question  was  a  copy  of  the  entry  in  this  book,  re- 
lating to  the  probate  of  the  will  of  Joseph,  and  not  a  copy 
of  the  act  of  probate  indorsed  on  the  original  will. 

^^  It  follows  that  the  examination  of  the  document  tendered 
with  the  entry  in  the  book  called  the  Act  Book,  at  Llandaff, 
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PHIX.F0TT8* 


did  not  render  the  document  legally  admissible  as  an  exa-        1851. 
mined  copy  of  an  act  of  probate.  Rbo.  v. 

*'*'  Judgment  was  postponed,  and  the  defendant  was  dis- 
charged on  recognizances,  with  sureties,  to  appear  at  the 
next  assizes  for  Monmouth. 

"  W.  Erle." 

Gray,  for  the  defendant,  stated  the  case. — The  question 
was,  whether  what  the  defendent  swore  was  relevant  and 
material  to  the  issue.  The  issue  was  the  ordinary  one  of 
not  guilty  in  ejectment.  The  question  was  as  to  the  death 
of  Joseph.  [Lord  Campbell,  C.  J. — Would  not  what  the 
prisoner  swore  be  material  if  it  led  to  evidence  of  the 
time  when  Joseph  died  fj  Yes ;  but  in  this  case  it  did 
not,  because  the  book  called  the  Act  Book,  did  not  con- 
tain the  act  of  probate — the  act  of  the  court,  but  merely 
memoranda.  It  was  really  no  evidence  of  the  probate; 
and  after  the  defendant  had  sworn  as  he  did,  the  document 
was  not  admissible.  The  witness  swore  that  he  examined 
some  document,  and  compared  it  with  some  paper.  If  the 
document  sworn  to  could  not  be  admitted,  it  could  not  be 
material  to  show  the  time  of  the  death.  The  test,  whether 
evidence  is  material,  is  whether  what  is  sworn  to  by  the 
witness  is  a  fact  which  the  Judge  or  jury  who  may  have  to 
consider  tliat  fact  can  take  into  consideration,  and  whether 
it  can  have  any  bearing  upon  the  question  to  be  decided. 
The  book  alluded  to  was  not  an  Act  Book  in  the  sense  in 
which  that  term  is  generally  understood.  The  judgment 
of  the  court  is  not  entered  in  any  book,  but  is  written  on 
the  original  will.  The  witness  did  not  swear  that  he  had 
examined  the  will.  It  is  not  sufficient  that  a  witness 
knowingly  swears  falsely ;  another  ingredient  is  necessary 
to  constitute  perjury,  the  matter  sworn  to  must  be  mate- 
rial to  the  decision  of  the  question  being  tried.  The 
evidence  could  at  most  only  go  to  show  whether  a  certain 
document  should  be  admitted ;  it  was  merely  a  question 


Philpott«. 
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1851.  for  the  decision  of  the  Judge,  who  in  this  case  was  not  the 
rbo.  v.  Judge  of  the  ultimate  fact.  He  excluded  it  as  evidence. 
This  was,  therefore,  no  evidence  in  the  case.  [Maule^  J. 
— Suppose  a  bill  of  exceptions  to  be  taken  to  the  ruling  of 
the  Judge,  the  question  of  perjury  or  no  perjury  is  to  de- 
pend upon  the  judgment  of  the  House  of  Lords.  Lord 
Campbell,  C.  J. — You  must  look  at  the  case  as  it  stood  at 
the  time  when  the  prisoner  swore  falsely.  The  fact  of  the 
evidence  being  afterwards  withdrawn  is  immateriaL]  In 
most  of  the  cases  of  perjury  the  real  question  appears  to 
be,  whether  the  evidence  could  be  admitted.  Rex  v.  Bene- 
$ech  {a),  and  if  so,  whether  it  was  of  such  a  nature  as 
would  induce  the  jury  to  ^ve  a  verdict  either  the  one  vmy 
or  the  other :  Rex  v.  Griepe  (b).  [Martin^  B. — Suppose 
the  case  of  a  fine,  and  the  attorney  for  the  plaintiff  to 
swear  that  he  has  made  the  examination,  and  that  there 
was  a  proclamation  when  there  was  not.  Suppose  that  it 
afterwards  turns  out  to  be  immaterial,  would  that  not  be 
perjury?]  That  case  was  to  be  distinguished,  there  the 
evidence  is  admitted.  In  the  present  case  it  never  reached 
the  jury,  it  was  no  part  of  the  evidence  for  their  consider- 
ation. [Lord  CampbelU  C  J. — You  make  the  question 
of  perjury  on  the  part  of  the  witness  to  depend  upon  the 
discretion  of  the  Judge  in  admitting  the  evidence.] 

Keating  and  Huddleston  for  the  Grown  were  not  called 
upon. 

Lord  Campbell,  C.  J. — The  question  is  whether  upon 
consideration  of  the  whole  case  as  it  stood  at  the  time  the 
evidence  was  given,  the  conviction  was  right.  It  was 
clearly  evidence  in  a  judicial  proceeding,  and  having  refer- 
ence thereto ;  how,  therefore,  can  it  be  said  to  be  imma- 
terial!   The  question  was,  whether  Joseph  died   before 

(a)  Pea.  Ad.  Ca.  93.  (6)  1  Lord  Raym.  256. 


Philpotts. 
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Morgan,  the  evidence  was  tendered  to  prove  that  he  did.  1851. 
If  the  evidence  had  been  received  it  would  have  been  ma-  rbo.  v. 
terial  to  the  issue  which  the  jury  had  to  determine.  With 
this  view  the  defendant  iaisely  swore  that  he  had  examined 
the  document  with  the  originak.  The  Judge  offered  to 
receive  the  document,  but  it  was  withdrawn ;  had  it  been 
received  it  would  have  been  evidence.  The  fact  of  its 
having  been  withdrawn  could  not  affect  the  question  of 
peijury.  K  it  could,  this  would  be  making  perjury  to 
depend  not  upon  the  fact  itself,  but  upon  some  nice  ques- 
tion of  law  to  be  decided  in  the  House  of  Lords.  The 
document  mi^t  have  been  admitted ;  if  admitted,  the 
evidence  was  in  support  of  it,  and  was  material.  The 
conviction  must  therefore  be  affirmed. 

Mauls,  J.,  Platt,  B.,  Talfourd,  J.,  and  Mabtin,  B., 
concurred. 

Conviction  affirmed. 
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1851.  The  Queen  against  Thomas  Johnson  and 

ThepriMDOT.    LARCENY. 

J.anuW.ybya 

thej  pretended  '*  At  the  general  quarter  sessions  of  the  peace  held 
JJ*.^"^y*"^  in  and  for  the  liberty  of  Peterborough,  on  the  3rd  day  of 
about  to  pay      July,  1851,  Thomas  Johnson  and  Charles  Wright  were 

over  to  the  pro-    .    ,.   .    t    -  ,.  i       i      n       i  ^         i 

secutor  42  so-    indicted  for  Stealing  a  banker  s  cheque  for  the  payment 

du'c^the'pro-  ^' ^2^'  ^^^^  bank-notes  for  the  payment  of  10/.  each,  and 
aecutor  to  draw  44  sovereigns,  the  property  of  John  Salmon ;  and  a  ver- 

a  cheque  upon 

his  banker  for  diet  of  guilty  was  recorded  against  them,  subject  to  the 
gfveit'to?.       opinion  of  the  Court  of  Criminal  Appeal  on  the  following 

At  the  request    case  : — 
of  J.  the  pro- 
secutor went  '^  The  prosecutor  was  seated  at  his  shop  door  at  Peter- 

^I'^cSu^  ^^"^  borough  on  the  28th  of  June  last,  being  market  day.     The 

cashed.    The     prisoners  placed  themselves  near  him,  and  be&^n  a  con- 
banker  cashed  .  ,  ^  1  mi 
the  cheque  to     versation  about  the  sale  of  some  beast  and  a  pony.     They 

notesTndgold,  disagreed  as  to  the  price — Johnson  asking  42Z.,  and 
as  directed  by     Wright  offerincr   40Z. — when   the  prosecutor  said,    *  Split 

the  prosecutor  °.  ®  /  .  '  r 

at  the  time.  J.  the  difference.^  Johnson  then  said  Wright  should  have 
trick  got^rid  of  *'hem  were  it  not  that  his  (Johnson''s)  father  would  be 
the  prosecutor,  angry,  as  Wright  had  bought  two  cows  over  his  head, 
that  the  pri-       Wright  offered   to  give   up   the   cows.     The   prosecutor 

soners  through-  •      •    i  j  j   ^i.  •  j   x  i    j 

out  intended  to  ^g^m  mterposed,  and  the  prisoners  appeared  to  conclude 
s^^^^v^o-  a  bargain,  that  Wright  should  give  Johnson  42/.  for  the 
prosecutor  by  beast  and  pony,  and  that  half-a-sovereign  should  be  ra- 
the prosecutor  turned  provided  the  prosecutor  would  take  the  money 
to**  art  w^th°h*  '^^^  Wright  and  pay  it  to  Johnson,  as  if  the  prosecutor 
property  in  the  were  the  buyer,  and  so  that  Johnson's  father  might  believe 

cheque  and  the   ,  .       ,      -      ^ ,  ,  , 

money  paid        him  to  be  the  real  purchaser. 

upon  it  until  he  received  the  42  sovereigns.  Held,  that  the  prisoners  were  properly  con* 
victed  of  larceny. 

(a)  Argument,  Nov.  15 ;  Judgment,  Nov.  22. 


Johnson. 
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^^The  prosecutor  consented  to  act  as  a  'go-between.'  1851. 
The  parties  then  entered  his  shop,  and  Wright  counted  Keq.v. 
out  42  sovereigns,  40  of  which  were  passed  through  the 
prosecutor^s  hands  to  Johnson,  and  the  other  two  laid 
upon  the  counter.  Johnson  laid  the  40  sovereigns  down 
upon  the  counter  also,  with  an  explanation  that  his  father, 
'  who  was  an  austere  man,^  would  not  be  satisfied  without 
a  cheque  upon  a  banker,  and  requested  the  prosecutor  to 
draw  one  accordingly.  The  prosecutor  went  round  to  his 
desk,  leaving  the  prisoners  with  the  sovereigns,  drew  the 
cheque  payable  to  Thomas  Johnson  or  bearer  for  422., 
returned  and  delivered  it  to  Johnson. 

*'  At  this  time  he  lost  all  thought  of  the  money,  and  when 
he  returned  from  his  desk  the  sovereigns  had  disappeared. 
Johnson  said  the  prosecutor  must  go  with  him  to  the  bank 
to  draw  the  money.  The  prosecutor  consented,  and  Wright 
was  to  remain  in  the  shop  until  they  returned  to  'finish 
the  transaction.'  The  prosecutor  and  Johnson  left  Wright 
alone  at  the  shop  door,  and  went  to  the  bank  together, 
when  the  cheque  was  cashed  by  desire  of  the  prosecutor,  in 
four  notes  of  10/.  each,  and  two  sovereigns.  Johnson  took 
the  money  and  came  out  of  the  bank,  the  prosecutor  stop- 
ping for  a  minute  or  two  to  give  some  directions  about  his 
pass-book.  Instead  of  returning  at  once  to  Wright  at  the 
prOsecutor^s  shop,  Johnson  requested  the  prosecutor  to 
accompany  him  to  an  inn,  where  he  said  his  father  was  to 
satisfy  him  as  to  the  business.  They  went  into  the  inn 
yard  together,  when  Johnson  called  for  his  pony,  at  the 
same  time  slipping  a  half-sovereign  into  the  prosecutor's 
hand,  saying,  '  I  will  go  and  turn  out  the  beast,'  when  he 
made  off  by  the  back  entrance  of  the  inn  yard,  leaving  the 
prosecutor  with  the  half-sovereign  and  the  pony  which 
the  ostler  delivered  to  him,  instead  of  returning  to  the 
shop  (where  Wright  was  to  remain)  to  '  finish  the  trans- 
action,' as  the  prosecutor  all  along  expected  was  to  be  done. 
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1851.  and  the  42  sovereigns  handed  over  to  him.  The  prose- 
rbo.  v.  cutor,  then,  for  the  first  time,  suspected  he  had  been 
Johnson,  cheated.  He  made  haste  home  with  the  pony,  and  found 
that  Wright  had  fled,  and  the  42  sovereigns  also,  nobody 
but  prosecutor's  daughter  having  been  in  the  shop.  The 
pony,  with  the  bridle  and  saddle,  was  not  worth  more  than 
60  shillings.  The  prisoner  Johnson  was  well  dressed,  like  a 
farmer,  and  Wright,  like  a  jobber ;  and  the  prosecutor 
swore  that  he  believed  them  to  be  respectable  men,  and 
engaged  in  a  bana-fide  transaction,  and  that  he  assisted  in 
it  purely  out  of  good  nature,  and  was  not  to  receive  one 
penny  for  what  he  did.  He  also  stated,  that  he  should 
have  allowed  Johnson  to  go  to  the  bank  alone  with  the 
cheque,  he  remaining  with  Wright  and  the  sovereigns  in 
the  shop,  had  not  Johnson  requested  him  to  go  to  the 
bank  with  him. 

**  The  prosecutor  expressly  stated  in  his  evidence,  that  he 
expected  Johnson  was  to  come  back  with  him  to  Wright, 
and  that  he  was  to  have  the  42  sovereigns  from  Wright. 
That  he  did  not  expect  Wright  would  '  cut  away,^  and 
did  not  consider  Johnson  at  liberty  to  go  off  with  the 
money  before  he  (the  prosecutor)  had  the  sovereigns  in 
exchange. 

"  It  was  proved,  that,  during  the  same  morning,  the  pri- 
soners attempted  to  engage  another  party  in  a  similar 
transaction ;  and  evidence  was  given  to  show  that  the 
prisoners  were  acting  in  concert,  and  were  apprehended  in 
a  gig  together  the  same  evening  about  twenty  miles  from 
Peterborough,  Wright  having  46  sovereigns  found  upon  him. 

'*  The  prisoners^  counsel  contended  that  these  facts  would 
not  justify  a  conviction  for  larceny.  The  Chairman,  there- 
fore, put  the  following  questions  to  the  jury  : — 

**  1st,  Did  the  prisoners  throughout  intend  to  get  the 
property  of  the  prosecutor  into  their  possession  by  fraud, 
and  apply  it  to  their  own  use  i 
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'^  2nd.  Did  the  proeecotor  intend  to  part  with  his  pro-  1861. 
perty  in  the  cheque  and  change  until  Johnson  returned  with  Kkq.v. 
them,  and  the  prosecutor  received  the  42  sovereigns  ?  Johnsok. 

**3rd.  If  they  should  find  that  when  the  prosecutor 
gave  Johnson  the  cheque  he  parted  with  the  property  in  it 
and  the  money  obtained  for  it  at  the  bank,  whose  property 
were  the  42  sovereigns  left  upon  the  counter ! 

*^  And  he  directed  them  that  if  they  found  the  first  ques- 
tion in  the  a£Brmative,  and  the  second  in  the  negative,  that 
the  prisoners  were  in  law  guilty  of  larceny  of  the  cheque 
and  change ;  and  further,  if  they  found  the  first  two  ques- 
tions in  the  affirmative,  and  found  also  that  the  42  sove- 
reigns left  on  the  counter  became  the  property  of  the  pro- 
secutor when  the  cheque  was  delivered  to  Johnson,  or 
cashed  at  the  bank,  and  were  taken  away  by  Wri^t,  they 
were  guilty  of  the  larceny  of  those  42  sovereigns. 

^  The  jury  found  an  original  intent  to  defraud,  followed 
by  a  general  verdict  of  Ouilty,  when  the  prisoners^  counsel 
applied  for  a  case  for  the  opinion  of  the  Court  of  Criminal 
Appeal,  and  thereupon  the  Chairman  requested  the  jury  to 
give  distinct  answers  to  the  several  questions  before  stated ; 
and  they  answered  the  first  question  in  the  affirmative,  and 
the  second  in  the  negative,  and  no  reply  to  the  third  ques- 
tion was  thereupon  asked  for. 

**  If  upon  the  facts  stated,  and  findings  by  the  jury,  the 
prisoners  are  guilty  of  larceny,  the  verdict  is  to  stand. 
The  prisoners  were  liberated  upon  giving  bail  to  appear 
and  receive  judgment. 

"  WiLUAM  Strong, 

"  Chairman.'' 

Bliss,  for  the  prisoners,  submitted  that  they  were  not 
guilty  of  a  larceny  of  the  sovereigns,  or  of  the  cheque,  or 
of  the  notes  given  in  change  for  the  cheque.  The  sove- 
reigns were  the  money  of  Wright,  the  prosecutor  never 
had  possession  of  them,  and  they  could  not  be  said  to  be 


Johnson. 
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1851.  his  money.  With  regard  to  the  sovereigns,  howevery  no 
Rbo.  v.  question  arose  upon  the  case,  as  the  verdict  was  not  given 
in  reference  to  them.  The  verdict  was  found  upon  the 
cheque  and  the  notes  only.  As  to  the  cheque,  the  prose- 
cutor parted  not  only  with  the  possession,  but  with  the 
property  also ;  and  the  prisoner  did  with  it  as  the  prose- 
cutor intended  that  he  should.  There  was  nothing  done 
invito  domino  ;  and  clearly,  therefore,  as  to  the  cheque, 
there  was  no  larceny.  The  questions  submitted  to  the 
jury  were  inconsistent  with  this,  but  they  also  were  incon- 
sistent with  themselves.  The  answer  to  the  second  ques- 
tion could  not  apply  to  the  cheque,  for  the  property  in  the 
cheque  was  passed  over  to  the  prisoner,  and  was  so  dealt 
with  by  the  prosecutor ;  nor  could  it  apply  to  the  money 
not  intended  to  be  given  to  the  prosecutor  for  the  cheque, 
and  which  had  never  been  in  his  possession.  Finding  that 
the  prosecutor  did  not  intend  to  part  with  that  money  is 
an  inconsistent  finding.  The  facts  are  quite  open  for  one 
to  contend  that  the  cheque  was  paid  over  absolutely.  The 
prosecutor  went  to  the  bank  with  the  prisoner  Johnson 
at  his  desire,  and  for  his  security.  The  object  of  the 
prosecutor  in  going  was  not  to  retain  any  right  in  the 
cheque.  But  if  the  Court  should  be  of  opinion  that  the 
property  in  the  cheque  still  remained  in  the  prose- 
cutor, Johnson  did  nothing  in  relation  to  it  but  what 
the  prosecutor  desired  should  be  done.  The  subsequent 
proceedings  do  not  afiect  any  act  done  in  respect  of  the 
cheque.  With  regard  to  the  bank-notes,  they  never  were 
the  prosecutor's,  or,  if  they  ever  were,  the  property  in  them 
passed  over  to  Johnson.  This  question  is  not  deter- 
mined by  the  last  answer  of  the  jury,  for  it  is  enough  if 
the  banker  intended  to  part  with  the  property.  The  ques- 
tion is  not  what  the  prosecutor  intended,  but  also  what  the 
agent  (the  banker)  intended.  Upon  that  no  question  was 
left  to  the  jury  ;  and  upon  that  there  can  be  no  doubt  that 
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the  property  was  to  pass  to  Johnson.  The  prosecutor  1851. 
never  had  any  property  in  the  notes,  nor  were  they  ever  m  rbo.  v. 
his  possession.  [Lord  Campbell^  C.  J. — Suppose  it  to  have  ^^^v*os. 
been  understood  between  the  parties  that  the  notes  should 
remain  the  property  of  the  prosecutor,  would  the  intention 
of  the  agent  affect  it  T\  He  submitted  that  was  imma- 
terial. [Lord  Campbell^  C.  J. — Would  not  the  transfer 
of  the  property  depend  upon  the  agreement  between  the 
prosecutor  and  the  prisoner !]  That  might  be  so  but,  for 
the  intention  of  the  banker ;  he  had  authority  to  transfer 
the  property,  and  he  did  so.  It  is  not  a  question  to  be 
governed  by  the  prosecutor's  understanding,  but  by  what 
the  agent  really  did.  [Maule^  J. — Was  it  not  open  to  the 
jury  to  find  that  the  prosecutor  intended  to  part  with  the 
possession  only,  and  not  with  the  property?]  That  was 
80,  but  the  jury  had  only  found  what  was  the  prosecutor^s 
intention.  The  facts  show  that  the  notes  passed  by  the 
hands  of  the  banker,  in  whom  the  property  was,  and 
from  whom  it  passed  to  Johnson.  [Maule,  J. — The  pro- 
perty was  not  transferred  if  it  was  understood  to  be  re- 
ceived for  the  prosecutor.]  In  such  case  the  prosecutor 
never  having  had  possession  of  the  money,  it  would  not  be 
larceny,  it  might  be  embezzlement.  It  is  not  necessary  to 
constitute  larceny  that  the  money  should  have  been  in  the 
actual  possession  of  the  prosecutor,  but  it  must  have 
reached  its  ultimate  destination,  so  as  to  be  under  the 
control  of  the  prosecutor :  Reg.  v.  Watts  (a).  He  also 
cited  Rex  v.  Bureley  (6),  Rex  v.  Waite  (c),  Rex  v. 
BuU  (d).  Here  the  prosecutor  never  contemplated  having 
the  notes ;  he  intended  that  the  gold  produced  in  his  shop 
should  be  received  by  him  in  return.  Reg,  v.  Watts  has 
carried  the  doctrine  of  constructive  possession  further 
than  anv  other  case. 

w 

(a)  Ante,  p.  342  ;  alio  2  Den.  C.  C.  14. 
(6)  2  East,  P.  C.  571.         (e)  1  Leach,  28.        (d)  Cited  in  2  Leach,  841. 
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1861.        :    Miliar^  Q.  C,  for  the  Grown. — The  property  was  not 
Rko.  v.       parted  with  in  the  sense  referred  to.     If  in  pursuance  of  a 
oHNioN.      ij^q]^  Johnson  obtained  possession  of  the  cheque  with  in- 
tent to  appropriate  it  to  his  own  use,  animo  fitrandif  that 
was  dearly  larceny.     In  all  the  cases  where  property  has 
been  obtained  by  fraud  from  the  prosecutor,  it  is  not 
against  his  will,  in  the  sense  of  the  term  as  it  is  genorally 
used,  but  it  is  so  in  the  legal  sense  of  the  term.     The  mo- 
ment the  cheque  was  obtained  inmto  daminOj  the  larc^y 
was  complete.     [Matde^  J. — Would  not  that  doctrine  put 
an  end  to  the  distinction  between  larceny  and  fidse  pre- 
tences T]     Not  so,  because  in  false  pretences  there  is  an 
intention  to  part  with  the  property,  here  there  was  no 
such  intention.    On  the  next  point,  the  notes  were  the 
notes  of  the  prosecutor,  and  came  mto  his  possession  in 
the  sense  in  which  ^'possessions  is  used  in  all  criminal 
cases   (a).     The  prisoner  had  the  bare  custody  of  the 
money.     The  cases  cited  on  behalf  of  the  prisoner  are 
those  wherein  a  clerk  has  received  monq^  on  account  of 
his  master,  and  for  which  he  is  responsible.     There  the 
lawful  possession  is  in  the  clerk  until  paid  over  in  the 
course  of  business ;  but  here  there  was  no  pretence  for 
saying  that  the  prisoner  ever  had  a  lawful  possession.    All 
the  possession  he  had  was  the  result  of  a  trick.     The  pro- 
secutor had  a  constructive  possession.    The  condition  of 
the  parties  in   respect  of  the    notes  would  depend  upon 
the    previous    understanding.      If   there  was  no    inten- 
tion to  part   with   the  property,  it   was  larceny :    there 
was  nothing  to  make  it  embezzlement.     He  cited  Hex  v. 
Spears  (b),  to  show  that  a  person  might  have  a  posses- 
sion which  was  not  inconsistent  with  the  right  of  property 
being  in   some   one    else.      He  also  cited  Sir   TTumas 
Plumer*s  case  (c).     If  the  prisoner  had  not  a  possession 

(a)  Rnu.  on  Cri.  23,  24. 
(b)  2  Rubs,  on  Cri.  155;  2  East,  P.  C.  568.  (e)  Kd.  109. 
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distinct  from,  and  independent  of,  that  of  the  proaecator,        1851. 
it  was  a  larceny.  Rso.  v. 

BlUSf  in  reply. — ^The  argument  for  the  Crown  would 
destroy  the  distinction  between  iSalse  pretences  and  larceny. 
However  great  the  fraud  practised,  if  the  property  be 
parted  with  in  consequence  of  that  fraud,  it  is  not  larceny ; 
however  little  the  fraud,  if  the  property  is  not  parted  with, 
it  would  (a).  The  finding  as  to  the  cheque  was  repugnant ; 
it  could  not  be  that  the  prosecutor  intended  that  the  cheque 
should  not  be  transferred,  and  that  the  money  for  tiie 
cheque  should  be  paid  to  him,  because  that  could  not  be  if 
the  cheque  was  not  transferred.  [Maule^  J. — ^The  payment 
of  the  cheque  being  conditional,  would  not  that  be  larceny !] 
Perhaps  it  would,  but  the  jury  had  not  found  it  so.  It  is 
not  the  question  here,  whether  Johnson  had  a  possession 
independent  of  the  prosecutor,  but  whether  the  prosecutor 
had  a  property  independent  of  Johnson.  [Lard  Camp- 
bell, C.  J. — The  question  as  to  whether  the  possession  was 
in  the  prosecutor  is  determined  by  the  jury.]  The  finding 
of  the  jury  is  not  conclusive,  but  the  Court  are  to  examine 
as  they  would  upon  a  special  verdict :  Bazeley*s  case  (&), 
Rex  V.  T%lley  (c).  The  jury,  however,  merely  find  the 
intention,  and  that  does  not  decide  whether  the  pro- 
perty passed.  Spear's  case  was  decided  upon  the  prin- 
ciple that  the  master  had  possession  of  the  property. 

Lord  Campbell,  C.  J. — We  are  of  opinion  this  convic- 
tion was  right  with  respect  to  the  bank-notes  and  the  sove- 
reigns given  in  exchange  for  the  cheque.  The  cheque  was 
the  property  of  the  prosecutor,  and  the  jury  have  found 
that  the  prisoners  throughout  intended  to  get  the  property 
of  the  prosecutor  into  their  hands  by  fraud,  and  to  apply 
it  to  their  own  use,  and  that  the  prosecutor  did  not  intend 

(a)  See  Ross.  &  Ry.  413  ;  2  East,  P.  C.  669. 
(b)  2  East,  P.  C.  571.  (e)  2  Leach,  C.  C.  662. 


Johnson. 
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1851.        to  part  with  it  until  Johnson  returned  to  his  shop.     The 
Rko.  v.       cheque  remaining  the  property  of  the  prosecutor,  he  went 
with  Johnson  to  the  bankers,  where  it  was  cashed,  and  it 
is  then  expressly  found  that  those  two  being  together  '^  at 
the  bank,  the  cheque  was  cashed  by  desire  of  the  prosecu- 
tor in  four  ten-pound  notes  and  two  sovereigns.'*^     These 
words,  to  which  our  attention  was  not  called,  are  material, 
because  they  show  that  the  prosecutor  exercised  a  control 
over  the  transaction  as  proprietor  of  the  cheque,  and  that  it 
was  upon  his  direction  that  the  bankers  paid  the  cheque  in 
notes  and  sovereigns.    These  were  handed  over  to  Johnson 
with  the  permission  and  by  the  order  of  the  prosecutor, 
and  Johnson  was  merely  the  holder :  he  had  the  custody 
only,  and  not  the  possession.     The  property  and  the  pos- 
session were  in  the  prosecutor,  and  Johnson  having  re- 
ceived them  with  an  intention  to  steal,  actually  did  steal 
them.    That  being  so,  it  is  clearly  a  case  of  larceny.    The 
case  in  2  East,  P.  C,  is  directly  in  point.     The  conviction 
is  therefore  affirmed. 

Conviction  affirmed. 
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CORAM 


LoED  Campbell,  C.  J.,  Platt,  B., 

Aldee90n,  B.,  Talfourd,  J., 

Mahtin,  B. 


The  Queen  against  Wiluam  Cheafob.  1861. 

LARCENY.  Nav€mUr22. 

PigeoDi  teme 

^^  At  the  Quarter  Sessions  for  the  County  of  Nottinghain,  and  reclaimed, 
held  at  East  Retford,  on  the  7th  day  of  July,  186 1 ,  William  ^^^  dore^'* 
Gheafor  was  indicted  for  feloniously  stealing  four  tame  f^^.*''^ 

^  ^  ha?i]iE  aeceae 

pigeons,  the  property  of  John  Mansell.  to  the  open  air, 

^*  The  pigeons,  at  the  time  they  were  taken  by  the  pri*  ^luemj? 
soner,  were  in  the  prosecutor^s  dovecot,  over  a  stable  on  his 
premises,  being  an  ordinary  dovecot,  and  having  holes  at  the 
top  for  the  ingress  and  egress  of  the  pigeons,  and  having  a 
door  in  the  floor  which  was  kept  locked.  The  prisoner  en- 
tered the  dovecot  at  12  o^clock  at  night,  breaking  open  the 
door  and  taking  away  the  pigeons. 

'^  The  prisoner's  counsel  contended  that  the  pigeons,  being 
at  liberty  at  any  time  to  go  in  and  out  of  the  dovecot,  and 
therefore  not  reclaimed  and  in  a  state  of  confinement,  were 
not  the  subject  of  larceny. 

^^  I  directed  the  jury  that  in  my  opinion  the  view  con- 
tended for  by  the  prisoner'^s  Counsel  was  correct,  and  that 
the  pigeons  were  not  properly  the  subject  of  larceny. 

^^  The  jury  found  the  prisoner  guilty,  but  judgment  has 
been  postponed  until  the  opinion  of  the  Court  for  Crown 
Cases  reserved  has  been  given  as  to  whether  my  direction  to 
the  jury  was  right.  And  whether  the  prisoner,  under  the 
facts  stated,  was  properly  convicted. 

VOL.  I.  u  u 


622  CASB8   m   THB  OOUBT  OF  CiUklNAL   APPBAL. 

1851.  "The  prisoner  is  still  in  custody,  not  having  been  pre- 

RBo.r.       pared  with  bail  to  appear  and  receive  judgment. 
C«»^'o»-  «  G.  H.  Vernon, 

**  Chairman." 

No  Counsel  appeared  on  either  side. 

Lord  Campbell,  C.  J. — In  this  case  we  think  that 
the  direction  of  the  Chairman  was  wrong,  because  it  comes 
to  this : — Is  it  possible  there  ean  be  larceny  committed 
of  tame  pigeons,  because  the  pigeon  from  his  nature 
must  have  egress  to  the  open  air,  and  unless  it  has  a  hde 
for  that  purpose  it  cannot  get  out!  According  to  the 
direction  of  the  Chairman,  there  can  be  no  larceny  com- 
mitted of  chickens,  or  geese,  or  ducks.  It  was  a  pure 
question  of  fact  for  the  jury,  whether  the  pigeoiiB  were 
tame  and  reclaimed ;  the  jury  seem  to  have  come  to  a  veiy 
proper  conclusion,  that  they  were  tame  pigeons  and  re- 
claimed. In  Luhe^s  ca$e{a)^  it  is  said  that  pigeons  were  held 
to  be  the  subject  of  larceny  because  they  are  tame  and 
reclaimed,  and  not  on  the  ground  that  they  were  shut  up  in 
boxes  at  the  time.  It  has  been  supposed  that  my  brother 
Parke  has  decided  that  unless  the  pigeons  were  confined  no 
larceny  could  be  committed  of  them ;  that  is  not  so,  if  tame 
and  reclaimed  they  are  the  subject  of  larceny,  althou^ 
they  have  the  liberty  of  getting  out  and  enjoying  them- 
selves. 

Alderson,  B.,  Platt,  B.,  Talfourd,  J.,  and  Mabtdt,  B., 
concurred. 

Conviction  affirmed. 

(a)  2  Rnii.  on  Cri.  83. 
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Thb  Queen  against  William  Key,  1861. 

IN  Notembm-  22. 


The  Queen  againtt  Thomab  Ball  and  William  Key.     ^^^fl^'^^ 

felony  after  a 

JURY  CHALLENGE.  SSTfSS" 

*^  The  prisoner  in  this  case  was  indicted  and  put  upon  his  j^^^  ^the'™ 
trial  before  me  as  Deputy  Chairman  of  Her   Majesty's  Wony»«»d 

*^     "^  ^         ^  "^       •'       were  about  to 

Justices  of  the   Peace  acting  in  and  for  the  county  of  be  re-iworn  to 
Leicester,  at  the  Michaelmas  Oeneral  Quarter  Sessions  of  tbe^'re^oiu 
the  Peace,  held  at  the  Castle  of  Leicester,  in  and  for  the  ^J'l?^®"/  ,^ 

'     ^  Held,  that  the 

coonty  of  Leicester,  on  Monday,  the  13th  day  of  October,  prUoner  was 
1851,  and  from  thence  continued  by  adjournment  to  the  tiedtoaehal^ 
(blowing  day,  for  having,  on  the  23rd  of  September,  1851,  ^^'^- 
at  Sileby,  in  the  county  of  Leicester,  stiJen  a  coat  of  the 
value  of  fifteen  shillings,  the  property  of  Thomas  Ball. 

^*  In  the  same  indictment  tKere  was  a  second  count, 
diarging  the  prisoner  with  receiving  the  same  property 
knowing  it  to  have  been  stolen ;  and  a  third  count,  chai^ng 
the  prisoner  with  a  previous  conviction  for  felony. 

*^  The  prisoner  having  been  arraigned  pleaded  *  Not 
guilty,^  and  having  declined  to  challenge  any  of  the  jury 
the  jurors  were  sworn,  and  charged  in  the  usual  way  to 
inquire  whether  the  prisoner  was  guilty  or  not.  The  jury, 
having  returned  a  verdict  of  guilty  on  the  first  count,  were 
then  charged  to  inquire  into  the  fact  of  the  previous  con- 
viction, when  it  was  contended  by  the  Counsel  for  the 
prisoner  that  the  jury  must  be  re-sworn  to  try  the  new 
matter,  the  Counsel  for  the  Crown  admitting  that^  accord- 
ing to  the  practice  adopted  on  the  authority  of  a  learned 
Judge,  '  The  Right  Honourable  Mr.  Baron  Parke,'  the  jury 
must  be  re-sworn.     I  directed  that  the  oath,  according  to 

u  u  2 
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1861.  the  form  hereunder  written,  which  was  drawn  up  in  Court 
Rso.  9.  Kit.  from  the  notes  of  a  Counsel  present,  and  stated  to  be  the 
form  prescribed  by  the  learned  Baron  before  mentioned, 
should  be  administered  to  the  jury.  On  the  officer  proceed- 
ing to  administer  such  oath  the  Counsel  for  the  prisoner 
claimed  the  right  of  challenge  to  the  jury,  on  the  ground 
that  the  prisoner  when  arraigned  had  been  told  by  the 
clerk  of  the  peace  that  if  he  would  challenge  the  jurors  or 
any  of  them  he  must  do  so  as  they  came  to  the  book  to  be 
sworn,  and  before  they  were  sworn,  and  he  should  be  heard. 
That  the  jurors  were  then,  for  the  purpose  of  trying  the 
fact  of  the  prisoner's  previous  conviction,  'come  to  the 
book,'  and  accordingly,  on  the  name  of  the  first  man  of  the 
jury  being  called,  the  Counsel  for  the  prisoner  peremptorilj 
challenged  him ;  and  the  Counsel  for  the  prisoner  further 
intimated  his  intention  of  challenging  in  the  like  manner 
each  man  of  the  jury  who  had  convicted  the  prisoner  on  the 
first  count  of  the  indictment. 

'*  I  disallowed  the  claim  to  challenge  the  jury,  on  the 
ground  that  the  prisoner  had  been  arraigned  on  the  three 
counts,  that  his  plea  had  been  taken  to  the  whole  indict- 
ment, and  that  his  right  of  challenge  should  have  been 
exercised  in  the  first  instance,  and  before  the  jury  were 
sworn  to  make  true  deliverance  between  him  and  oar 
Sovereign  Lady  the  Queen. 

'^  The  jury  were  then  sworn  as  follows :  *  You  shall  well 
and  truly  try  whether  the  prisoner  has  been  before  con- 
victed of  felony  in  manner  and  form  as  in  the  indictment  is 
alleged  ;^  and  the  prisoner  was  given  in  charge  to  the  jury 
on  the  third  count  of  the  indictment,  charging  a  previous 
conviction :  he  was  found  guilty,  and  sentenced  to  transport- 
ation for  seven  years. 

'^  At  the  instance  of  the  prisoner's  Counsel  I  reserved  the 
following  question  for  your  Lordships'  decision; — rw., 
whether,  under  the  circumstances  detailed  in  this  case, 
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the  challenge  made  on  behalf  of  the  prisoner  should  have        1851. 
been  allowed.  Rbo.  v,  Kby. 

*'*'  Execution  of  the  judgment  was  respited  until  the  above 
question  should  have  been  answered  and  decided,  and  the 
prisoner  was  committed  to  prison,  where  he  now  remains. 

♦'  John  Dick  Bubnabt,  Jun.^' 

Counsel  did  not  appear  on  either  side. 

Lord  Campbbll,  C.  J. — As  to  the  suggestion  that  it  was 
the  practice  of  Baron  Parke  (a)  to  swear  the  jury  afresh 
after  the  conviction,  I  can  only  say  that  I  have  had  the  ad- 
vantage of  going  two  circuits  with  that  learned  Judge,  and 
he  then  followed  a  different  course.  The  prisoner  is  ar- 
raigned upon  the  whole  mdictment,  and  the  jury  are  first 
charged  to  inquire  into  the  larceny,  and  if  they  find  him 
guilty  they  are  then  to  inquire  into  the  previous  conviction. 
It  is  well  that  the  Chairman  in  this  case  was  firm,  and  was 
not  daunted  by  the  attempt  to  challenge  the  jury,  that  the 
challenge  was  refused  and  the  prisoner  convicted.  As  to 
the  question  reserved,  we  are  all  of  opinion  that  there  is  no 
pretence  for  saying  that  the  prisoner  was  entitled  to  have  a 
fresh  jury.     The  conviction,  therefore,  must  be  affirmed. 

Aldbrson,  B.,  Platt,  B.,  Talfourd,  J.,  and  Martin,  B., 
concurred. 

Conviction  affirmed. 

(a)  We  are  informed,  that  since  the  itatate  14  &  15  Vict.  c.  19  hat  come 
into  operation  (3  Joly,  1851),  Parke,  B.,  hai  directed  the  jnry  to  be  re- 
•wom  npon  toch  an  occasion. 

See  next  case. 
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1861. 

Saturday, 

November  22. 

Where  a  pri- 
soner itcfaarged 
with  a  felony 
committed  after 
a  preTions  con- 
viction, and 
also  with  the 
prefions  con- 
viction, the  pri- 
soner is  to  plead 
to  the  whole 
indictment;  the 
jury  are  first  to 
inquire  into  the 
felony  only,  af- 
terwards the 
previons  con- 
viction.   The 
practice  is  in 
substance  the 
same  as  it  was 
before  the  sta- 
tute 14  &  15 
Vict.  c.  19. 


The  Qubbn  against  Oborgb  Shuttleworth. 


*•*  At  the  Sessions  for  the  borough  of  Manchester,  held 
before  R.  B.  Armstrong,  Esq.,  Q.  C,  Recorder,  on  the 
4th  August,  1851,  George  Shuttleworth  was  arraigned  on 
an  indictment  charging  him  with  larceny,  and  also  with 
having  been  previously  convicted  of  felony ;  and  according 
to  the  invariable  practice  in  that  Court  before  that  time 
both  counts  were  read  to  the  prisoner,  and  he  pleaded  *  Not 
guilty'*  to  the  whole  indictment.  At  the  trial  the  count 
for  larceny  only  was  read  by  the  clerk  of  the  peace  to  the 
jury,  and  the  witnesses  in  support  of  that  charge  were 
heard,  and  the  jury  found  the  prisoner  *  guilty .''  The  clerk 
of  the  peace  then  proceeded  to  read  to  the  jury  the  further 
charge, — ^that  the  prisoner  had  been  previously  convicted  ct 
felony ;  when  the  Counsel  for  the  prisoner  objected  that 
that  charge  could  not  be  gone  into  ;  and  he  further  stated, 
that  it  was  his  intention,  however  the  jury  might  decide 
that  question,  to  move  in  arrest  of  judgment  generally. 
The  Court  decided  that  the  trial  should  go  on ;  and  the 
certificate  of  conviction  having  been  put  in,  and  the 
identity  of  the  prisoner  proved,  the  jury  found  that  the 
prisoner  had  been  previously  convicted  of  felony.  The 
prisoner's  Counsel  then  moved  in  arrest  of  judgment,  con- 
tending that  the  plea  of  the  prisoner,  having  been  taken 
contrary  to  the  provisions  of  the  late  act  14  &  15  Vict.  c. 
19,  s.  9,  was  void,  and  that  all  the  subsequent  proceedings 
were  a  nullity,  and  that  no  judgment  could  be  given  on  a 
verdict  so  found.  The  Court  overruled  the  objection,  and 
sentenced  the  prisoner  to  be  transported  for  seven  years. 
The  execution  of  the  judgment  was  respited,  and  the  con- 
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▼ict  18  now  in  prison.     The  question  for  the  opinion  of  the        186L 

Court  of  Criminal  Appeal  is,  whether  that  sentence,  under  Rbo.v.Shut- 

the  circumstances  stated,  was  legal,  or  whether  any  judg-  *"^®*™- 
ment  could  be  passed  on  the  verdict  so  given  V 

No  Counsel  appeared  for  the  prisoner. 
JUilwardf  for  the  Crown,  was  not  called  upon. 

LoBD  Campbell,  C.  J. — If  there  could  have  been  any 
doubt  upon  this  question,  it  is  now  removed  by  the  stat. 
14  &  15  Vict.  c.  19,  s.  9.  The  prisoner  is  to  be  arraigned 
upon  the  whole  indictment,  but  that  part  only  which  re- 
lates to  the  larceny  (or  other  principal  charge)  is  to  be 
read  to  the  jury.  After  they  have  given  their  verdict,  if  a 
verdict  of  guilty,  then  the  jury  are  to  inquire  into  the  pre- 
vious conviction* 

Aldxbson,  B. — ^All  the  Judges  are  of  opinion  that  the 
practice  is  in  substance  the  same  as  it  was  before  that 
statute. 

Platt,  B.,  Talfouro,  J.,  and  Mabtin,  B.,  concurred. 


Conviction  affirmed. 


See  prerious  case. 
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1851.  The  Queen  against  Jaiies  SHRmPTON. 

November  22. 

Where  a  Conn- 
eel  for  a  pri-  4t  WoRCEBTERsHiBB. — At  the  General  Quarter  Sessions  of 

eoner  on  croei- 

eiamination  of  the  Peace  for  the  county  of  Worcester,  held  on  the  13th 
pJSS^^'l^!  <J*y  of  October,  1861,  James  Shrimpton  was  indicted  for 

dnoee  eridence    felony. 

of  good  cha*  ^        ^      ^ 

raeter  for  a  **  The  indictment  contained  a  statement  of  the  previous 

prior  to  Se       conviction  of  the  prisoner  for  felony  in  the  year  1838. 
Pf®"?^''^"'  "  In  the  course  of  the  trial  John  Roberts  was  examined 

tAe  Connsel  for 

the  prosecntion  as  a  witness  for  the  prosecution.  On  cross-examination 
e^dence  aVe-  '^y  ^^^  Counsel  for  the  prisoner,  John  Roberts  stated  thai 
ti^'^^S^'h  ^®  '"^  known  the  prisoner  for  six  or  seven  years  last  past, 
it  did  not  occnr  and  that  duriniT  that  time  the  prisoner  had  borne  a  sood 

witbm  the  time     •  t»      % 

to  which  the      character  for  honesty. 

CTosi-ezamina.       i^  rjij^^  Counsel  for  the  prosecution  thereupon  claimed, 

tion  wai  limit-  *  * 

edjbnt  it  would  under  the  provisions  of  the  statute  14  &  16  Vict.  c.  19,  s.  9, 

be  otherwise  if    .        .  .-  ^  .%  •  *  ,*  f  ^t 

the  witneii  to-  to  give  evidence  of  the  previous  conviction  of  the  pnsooer 
Innteered  the     j^  ^333   ^  mentioned  in  the  indictment. 

itatement.  ' 

Sembie,  in  the  "  This  evidence  was  objected  to  by  the  prisoner's  Coon- 

couDtei  for  the  8el  as  inadmissible.     First,   because  the  evidence  of  the 

wonTdnot'be  8*^^  character  of  the  prisoner  elicited  from  the  witness 

entitled  to  a  Roberts  was  confined  to  the  period  between   the  years 

latter  case,  he  1844  and  1851,  and  therefore  evidence  of  the  prisoner's 

Tntitkd  to*^  conviction  in  1838  was  not  in  answer  thereto.     Secondly, 

give  evidence  becausc  Roberts  being  a  witness  for  the  prosecution  only, 

to  rebut  the  .  '^ 

▼olontary  the  prisoner  did  not,  by  the  answers  of  Roberts  to  the 

sutement.         questions  put  to  him  in  cross-examination,  give  evidence  of 

his  (the  prisoner's)  good  character  within  the  meaning  of 

the  14  &  15  Vict.  c.  19,  s.  9. 

*'  The  Court  overruled  the  objection,  and  the  conviction 
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Sbeimpton. 


of  the  prisoner  in  1838  was  thereupon  given  in  evidence        1851. 
before  the  verdict  was  returned.     The  prisoner's  Counsel       Rbo.  9. 
addressed  the  jury  for  the  prisoner,  but  called  no  witness 
on  his  behalf. 

'*  The  prisoner  was  found  guilty,  and  sentenced  to  nine 
months  imprisonment.  But  the  Court  of  Quarter  Sessions 
reserved  for  the  opinion  of  her  Majesty's  Judges  the  question 
of  laWy  whether,  under  the  circumstances  above  stated,  proof 
of  the  said  previous  conviction  of  the  prisoner  was  properly 
received  in  evidence  before  the  verdict  of  guilty  was  re- 
turned !  If  the  said  evidence  was  properly  received,  the 
conviction  is  to  be  affirmed ;  if  otherwise,  the  conviction 
and  judgment  thereon  are  to  be  reversed. 

*' John  S.  Pakinqton, 

"  Chairman." 

Selfej  for  the  prisoner. — The  question  in  this  case  de- 
pended upon  the  construction  of  the  statutes  6  &  7  Will. 
IV.  c.  Ill,  and  the  14  &  15  Vict.  c.  19.  The  practice, 
under  the  statute  7  &  8  Geo.  IV.  c.  28,  s.  11,  of  giving 
the  prisoner  in  charge  to  the  jury  upon  the  previous  con- 
viction at  the  same  time  with  the  subsequent  felony  was 
found  to  work  a  great  injustice  ;  those  statutes  were 
therefore  passed  to  remedy  the  hardship,  and  the  Court 
will  therefore  give  a  liberal  construction  to  the  remedial 
parts  of  them.  [Lord  Campbell^  C.  J. — We  shall  give 
that  interpretation  which  we  think  was  the  meaning  of  the 
legislature.]  The  first  question  is — Is  the  man  guilty! 
Evidence  of  character  is  admissible  upon  that  issue ;  but 
not  all  evidence  of  character.  On  a  charge  of  larceny, 
evidence  would  not  be  admissible  of  a  previous  conviction 
for  a  rape.  So,  when  evidence  of  good  character  is  ex-^ 
pressly  limited  to  a  certain  timie,  no  evidence  ought  in 
justice  to  be  given  of  bad  character  at  an  antecedent  time. 
Secondly,  this  was  not  the  prisoner's  evidence ;  the  words 
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1851.  of  the  statute,  *<  shall  give  evideaee  of  his  good  char 
rbo.  v.  racter,"  must  be  interpreted  to  mean,  shall  oall  a  witness  to 
his  good  character.  [Alderson,  B.^r^It  means  evidence 
laid  before  the  jury  by  the  prisoner  or  his  Counsel.]  If 
Uus  were  evidence  for  the  prisoner  it  would  entitle  the 
prosecution  to  a  reply,  which  would  hardly  be  contended 
for.  It  is,  in  fact,  part  of  the  cadence  adduced  by  the 
Crown.  [Lord  Campbell^  C.  J. — ^I  think  there  would  be 
no  right  to  reply,  the  prisoner  does  not  give  evidence 
within  the  meaning  of  that  regulation.]  This  point  had 
not  yet  been  dedded;  there  was  however  a  dictum  iji 
ParkSy  B.,  in  Iteg.  v.  Gadbury  (a),  which  he  must  admit 
was  opposed  to  the  view  of  the  case  he  was  presenting  to 
the  Court.  In  that  case  it  was  not  necessary  to  decide 
the  point.  Suppose  a  witness  for  the  Crown,  while  under 
cross-examination,  to  volunteer  evidence  of  a  good  cha- 
racter on  the  part  of  the  prisoner  i  ILard  CampbeUy  C.  J. 
rr-That  would  be  a  different  case ;  there  no  evidence  in 
reply  could  be  given.} 

No  Counsel  appeared  for  the  Crown. 

Lord  Campbell,  C.  J. — We  are  all  agreed  that  the  cchi- 
viction  was  quite  right.  A  witness,  in  answer  to  a  question 
put  by  the  Counsel  for  the  prisoner  on  cross-examination, 
stated  that  ^'  he  had  known  the  prisoner  for  the  last  six 
or  seven  years,  and  that  during  that  time  he  had  borne  a 
good  character  for  honesty.^'  Now  the  Act  of  Parliament 
says :  ^'  If  upon  the  trial  of  any  person  for  any  such  sub- 
sequent felony,  such  person  shall  give  evidence  of  his  or 
her  good  character,  it  shall  be  lawful  for  the  prosecutor  in 
answer  thereto  to  give  evidence  of  the  indictment  and  con- 
viction of  such  persons  for  the  previous  felony.^  Now 
what  was  the  object  of  the  l^islature!    To  defeat  the 

(a)  8  C.  ft  P.  676. 
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scandalous  attempts  so  often  made  in  courts  of  justice  by  1851  • 
caUing  witnesses  to  character.  The  mischief  is  as  great  Kkq.v. 
when  effected  upon  a  cross-examination  as  in  calling  wit- 
nesses for  the  prisoner,  and  perhaps  more  so.  In  this 
case  did  the  prisoner  adduce  evidence  of  good  character! 
He  laid  before  the  jury  evidence  calculated  to  create  a 
fSidse  impression, — ^that  he  had  been  a  person  of  good  cha- 
racter ;  the  prosecution  was  therefore  justified  in  giving 
evidence  of  the  previous  conviction.  It  seems  to  me 
that  the  natural  and  necessary  interpretation  to  be  put 
upon  the  words  of  the  Act  is,  that  where  the  prisoner 
either  by  calling  witnesses  or  upon  cross-examination  at- 
tempts to  prove  that  he  is  a  person  of  good  character,  it 
shall  be  lawful  for  the  prosecutor  to  go  into  evidence  of 
the  prisoner's  previous  bad  character.  We  therefore 
think  the  conviction  right. 

Conviction  affirmed. 


Eeo.  V,  John  Gbillbd. 
[At  the  Central  Criminal  Court,  Feb.  5,  1852.] 

Parry,  for  the  defence,  called  witnesses  to  character. 

PlaU,  for  the  prosecution^  proposed  to  call  witnesses  to  rebut 
that  character. 

WoBTLSY  (Recorder),  after  consultation  with  Cbbsswbll,  J.,  ad- 
mitted the  evidence. 

A  policeman  then  gave  evidence  of  three  previous  charges  against 
the  prisoner ;  one  of  robbing  a  woman,  and  two  others  of  obtaining 
goods  by  fjEdse  pretences. 

WoBTLBY  (Eecorder)  held  that 

Parry  was  entitled  to  a  reply ;  and  that 

Piatt  was  entitled  to  a  general  reply ;  but  his  Lordship  also  stated 
that  it  was  not  customary  to  exercise  the  right  of  reply  when  wit- 
nesses had  been  called  to  character  only,  but  the  exercise  of  the 
discretion  must  depend  upon  the  circumstances  of  each  case. 

See,  however,  Re^.  v.  Bush,  5  Cox,  Cr.  Ca.  284,  to  which  the 
Beoorder's  attention  had  been  called. 
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1861. 

November  22. 

A  ptaper  who 
has  not  the 
meam  of  bury- 
ing hii  de- 
ceased child, 
and  who  refniei 
to  accept  a  loan 
from  the  pa- 
rish and  ap- 
ply it  to  that 
purpose,  is  not 
liable  to  be  in- 
dicted for  a 
nuisance  aris- 
ing from  the 
decomposition 
of  the  child's 
body. 


The  Qubbn  against  Wiluam  Vann* 
NUISANCE. 

^*  William  Yann,  the  defendant  in  this  case,  was  tried 
before  me,  the  Recorder  of  the  borough  of  Leicester,  at 
the  last  Michaeknas  Quarter  Sessions  of  the  Peace  for 
the  said  borough,  for  a  nuisance,  in  having  refused  and 
neglected  to  bury  the  dead  body  of  his  deceased  child, 
whereby,  and  by  reason  of  the  decomposition  whereof, 
various  noisome  stenches  arose,  and  the  air  was  thereby 
greatly  infected  and  rendered  unwholesome,  to  the  great 
damage  and  common  nuisance  of  the  Queens's  subjects. 

^^  The  defendant,  at  the  time  of  the  decease  of  his  child, 
which  took  place  on  the  17th  of  August  last,  was  a  pauper 
who  had  been  receiving  parochial  relief  from  the  parish  of 
St.  Margaret,  in  the  Leicester  Union,  and  soon  after  his 
child's  death  he  applied  to  the  relieving  officer  of  that 
parish  for  assistance  to  bury  the  child. 

^^  It  appeared  in  evidence  that  an  order  of  the  Poor 
Law  Commissioners,  under  the  provisions  of  the  statute 
4  &  5  Will.  IV.  c.  76,  s.  58,  had  been  issued  to  the 
Guardians  of  the  Leicester  Union,  which  provided  *  that  in 
certain  cases  relief  might,  if  the  Guardians  thought  fit,  be 
given  by  way  of  loan,  and  that  one  of  such  cases  was, 
where  the  pauper  should  receive  relief  for  the  purpose  of 
defraying  the  expenses,  either  wholly  or  in  part,  of  the 
burial  of  any  of  his  family.'  It  further  appeared  in  evi- 
dence that  the  Guardians  had  laid  down  a  rule  (which  rule 
was  printed  and  circulated  in  the  Union),  ^  That  the  head 
of  the  family,  or  person  applying  for  the  assistance  of  the 
parish  in  burying  any  poor  person,  must  sign  an  under- 
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taking  to  repay  the  expenses  incurred,  in  case  the  Guar-       1851. 
dians  shall  deem  him  or  her  able  to  do  so/  Rbo.  v.  Yank. 

**  It  further  appeared,  that  at  the  time  the  defendant 
applied  to  the  relieving  officer  for  assistance  to  bury  his 
child,  he  was  required,  in  conformity  to  the  rule  laid  down 
by  the  Guardians,  to  sign  a  document  to  the  following 
effect : — 

^*  *  I,  William  Yann,  the  undersigned,  do  hereby  agree 
on  demand  to  repay  to  the  Guardians  of  the  Poor  of  the 
Leicester  Union^  the  sum  of  seven  shillings,  advanced  to 
me  by  way  of  loan,  in  payment  for  coffin  and  ground  for 
my  child.^ 

^*  The  defendant  refused  to  sign  this  document,  and  the 
relieving  officer  refused  to  render  him  any  assistance  in  the 
burial  of  the  child.  It  was  proved  that  the  defendant  re- 
moved the  body  of  the  child  from  his  house  to  a  yard  in 
the  neighbourhood,  and  that  the  stench  arising  from  it 
amounted  to  a  nuisance. 

**  I  told  the  jury  that  the  defendant  was  bound  to  pro- 
vide for  the  burial  of  his  deceased  child,  if  he  could  in  any 
lawful  way  procure  the  means  for  so  doing,  and  as  the 
Guardians  were  entitled,  under  the  order  of  the  Poor  Law 
Commissioners,  to  give  relief  for  the  purposes  of  burial  by 
way  of  loan,  and  as  the  defendant  had  been  offered  such 
relief  in  that  manner,  he  was  bound  to  receive  it,  and  con- 
sequently  he  was  not  excused  from  the  liability  to  provide 
for  the  interment  of  his  deceased  child,  and  was  liable  to  be 
convicted  upon  the  indictment  for  nuisance,  if  the  jury 
believed  the  facts. 

**  The  jury  found  the  defendant  guilty. 

*'  I  reserved  a  case  for  the  opinion  of  the  Court  of  Crimi- 
nal Appeal,  whether  the  defendant,  by  refusing  to  incur  the 
obligation  of  a  debt,  rendered  himself,  as  a  consequence  of 
that  refusal,  liable  to  prosecution  for  the  above  misde- 
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1851.  ^*  The  judgment  upon  the  conviction  was  postponed,  and 


Rbo.  v.  Vakiv.  the  defendant  was  discharged  an  recognutuice  of  Ml,  to 

iqppear  and  receive  judgment  at  the  sessiotts  next  alter  this 
case  should  be  heard  and  decided. 

*^  (Signed)  J.  Hildtard, 

"  Recorder. 
"  7th  November,  1851;^ 


O'Brien^  for  the  Grown.— A  man  is  equally  boond  to  bury 
the  body  of  his  child  after  its  death  as  to  support  it  when 
living.  He  could  not  justify  his  not  supporting  the  child 
upon  the  ground  that  he  could  not  obtain  bread  except 
upon  credit.  Suppose  a  man  to  be  absent  from  home  and 
his  child  to  be  left  without  the  means  of  subnstence,  and 
another  person  to  supply  die  dliild  with  food^  such  persoD 
would  have  a  right  of  aption  against  the  fath^  in  respect  of 
such  supply*  So  if  another  perscm  had  buried  this  dliild,  he 
might  have  maintained  an  action  against  the  father  for  tlie 
reasonable  expenses :  ^miraM  v.  Kerrison  (a).  [Lord 
Campbell,  C.  J. — Is  a  man  guilty  of  a  crime  who  omits 
to  do  that  he  has  not  the  means  of  d<Hng !]  No :  but 
here  he  had  the  means :  he  had  the  ability  to  do  the  act. 

Lord  Campbell,  C.  J. — We  are  deariy  of  opinion, 
upon  the  question  left  to  us,  that  this  conviction  is  un- 
warranted, and  that  the  direction  of  the  Chairman  to 
the  jury  cannot  be  supported  :  he  told  them  ^*  that  the 
defendant  was  bound  to  provide  for  the  burial  of  his  child 
if  he  could/^  so  far  he  is  right ;  but  he' went  on  to  say,  that 
as  the  Guardians  were  entitled  under  the  order  of  the  Poor 
Law  Commissioners  to  give  relief  for  the  purposes  of  burial, 
by  way  of  loan,  and  as  the  defendant  had  been  oflered  such 
relief  he  was  bound  to  receive  it,  and  consequently  he  was 

{a)  20  L.  J.,  C.  P.  135. 
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not  excused  from  the  liability  to  provide  for  the  interment  1851. 
of  his  deceased  child,  and  was  liable  to  be  convicted  upon  Rso.  v.  Vann. 
the  indictment,  if  the  jury  believed  the  facts.  He  lays  down 
in  point  of  law  that  the  jury  wete^  upon  belief  of  the  facts, 
bound  to  convict  the  defendant.  There  is  no  doubt,  if  a 
man  has  the  means  of  giving  his  child  christian  burial,  he 
is  bound  to  do  so ;  but  he  is  not  liable  to  be  indicted  for  a 
nuisance  for  not  burying  it  if  he  has  not  the  means.  Unless 
he  has  the  means  of  giving  the  child  christian  burial,  he  does 
not  commit  a  nuisance  by  the  child  remaining  unburied, 
although  it  might  be  a  nuisance  to  the  neighbourhood,  for 
which  the  parish  officer  would  probably  be  liable.  Here 
it  is  laid  down  that  the  defendant  was  bound  to  accept  a 
loan  payable  on  demand,  and  to  render  himself  liable  to  be 
proceeded  against  and  detained  in  prison,  and  to  lose  his 
liberty  and  the  means  of  maintaining  his  family.  The  law 
has  no  such  application.  The  case  put,  if  applicable,  would 
go  to  show  that  a  pel'son  would  be  liable  to  be  indicted  for 
not  burying  his  child,  even  if  he  had  not  the  means  or  the 
possibility  of  raising  them.  This  conviction  cannot  be  sup- 
ported. 

Conviction  quashed. 
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1851 .  Thb  Quben  againtt  Samuel  Amos  Wobtlbt. 

Saiurdajf, 
November  22. 


The  prisoner 

agreed  with  the  «<  Thb  prisoner,  Samuel  Amoe  Wortley,  was  tried  at  the 
take  the  charge  Quarter  Sessions  for  the  county  of  Somerset,  held  at 
a  flllSd'ifc**  Taunton,  on  the  14th  day  of  October,  1861,  before  me  as 
and  one-third     Chairman,  on  an  indictment  which  chanred  that  he,  bems 

oftheprofltt.  o  '^  o 

Held,  to  create  A  servant  to  the  Rev.  Joseph  Butterworth  Buhner  Clarke, 

^an^radnot  ^^  ^^®  ^^^^  ^y  ^^  September,  in  the  year  of  our  Lord 
of  partner—      1861,  did  felouiously  embezzle  two  several  sums  of  monej, 

that  the  pn* 

ionerwasa       one  of  28/.  12^.,  and  the  other  of  18/.  11«.,  the  propertj 

^::^^    of  his  said  master. 

therefore  <<  It  appeared  at  the  trial,  that  the  prisoner,  on  the  12th 

within  the  ez* 

ceptioninthe    of  March,   1860,  entered  into  the  following  agreement 
i^e^riaoner,  ^^^  ^^  prosecutor,  which  being  duly  proved,  was  ten- 
npon  acoonnt-    dered  in  evidence. 

ing  with  the 

prosecutor*!  ^'  It  was  unstamped. 

receipt^of  mo-       " '  Samuel  Wortley  engages  to  take  charge  of  the  glebe 

h?m  ^  Hdd  '*°^  ^^  **^®  ^^'  •^^  ^'  Clarke,  his  wife  undertaking  the 
an  embezzle-      dairy  and  poultry,  &c.,  at  IBs.  a  week  till  Michaelmas, 

1860,  and  afterwards  at  a  salary  of  26/.  a  year  and  a 
third  of  the  clear  annual  profit  after  all  expenses  of  rent, 
rate,  labour,  and  interest  on  capital,  &c.  are  paid,  on  a  fair 
valuation  from  Michaelmas  to  Michaelmas.  Three  months* 
notice  on  either  side  to  be  given:  at  the  expiration  of 
which  time  the  cottage  to  be  vacated  by  Samuel  Wortley, 
who  occupies  it  as  bailiff  in  addition  to  his  salary.  March 
12th,  1860. 

"*J.  B.  B.  Clarke, 

"'S.    A.    WORTLBY.' 

^*  The  prisoner's  Counsel  objected  to  its  reception  in 
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evidence,  on  the  ground  that  it  required  a  stamp  either  as        1851. 
a  contract  for  a  partnership,  or  as  an  agreement  not  within       RkgTvT 
the  exemption  in  the  Stamp  Act* 

^  The  objection  was  overruled,  and  the  document  admit- 
ted as  evidence.  It  was  proved  that  the  prosecutor  was 
the  owner  of  a  farm  consisting  of  certain  glebe  lands,  and 
that,  on  the  12th  of  March,  1850,  the  prisoner  entered 
into  the  management  of  them  on  the  terms  of  the  said 
agreement,  and  that  he  continued  to  manage  them  on  the 
stale  terms  up  to  the  4th  October,  1851,  when  he  ab- 
sconded. He  had  been  instructed  to  account  for  all  sums 
received,  and  did  so  account  at  certain  stated  periods  with 
the  wife  of  the  prosecutor,  except  as  hereinafter  mentioned. 
The  stock,  crops,  &c.,  on  the  farm,  were  purchased  with 
the  money  of  the  prosecutor,  the  prisoner  not  contributing 
to  the  capital  employed  in  carrying  on  the  business.  In 
the  course  of  the  business,  on  the  days  specified  in  the 
indictment,  he  received  the  two  several  sums  in  the  indict- 
ment mentioned  for  a  portion  of  a  quantity  of  wheat  which 
the  prisoner  had  purchased  by  public  auction  in  the  course 
of  his  management  of  the  business,  in  a  growing  state,  and 
afterwards  cut  and  threshed ;  and  which  standing  wheat, 
so  purchased  by  the  prisoner,  was  paid  for  by  a  bill  of 
exchange,  drawn  by  the  auctioneer  upon,  and  accepted  by 
the  son  of  the  prosecutor  on  the  prosecutor'^s  behalf.  And 
the  prisoner  having,  on  his  accounting  subsequently  with 
the  prosecutor^s  wife,  denied  the  receipt  of  such  two  sums, 
and  applied  them  to  his  own  use. 

**  At  the  close  of  the  case,  it  was  objected  that  the  pri- 
soner did  not  stand  in  relation  of  servant,  but  of  partner 
to  the  prosecutor ;  and,  at  all  events,  that  the  prosecutor 
had  Jio  right  to  call  on  the  prisoner  to  account  till 
Michaelmas  1851,  when  the  respective  shares,  rights,  and 
interests  of  the  prosecutor  and  prisoner  in  the  profits  and 

VOL.  I.  XX 
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1851.  property  was  to  be  aacertained,  and  that,  therefore,  the 
rbo.  0.  ■  indictment  failed. 
WoRTLBT.  u  r^i^Q  Court  overrulcd  the  objections,  directing  the  jury 
that  the  agreement  created  the  relation  of  master  and 
servant  between  the  prisoner  and  prosecutor,  and  not  that 
of  partner ;  and  that  the  prisoner's  d^ual  of  the  receipt, 
although  there  had  been  no  valuation  of  the  property  or 
the  profits  ascertained,  was  sufficient  to  constitute  the 
offence  charged. 

"  The  jury  convicted  the  prisoner. 
*^  The  Court  respited  the  judgment,  and  remanded  the 
prisoner  to  the  next  sessions,  reserving  for  the  opinion  of 
the  Justices  of  either  bench,  and  of  the  Barons  of  the 
Exchequer,  the  two  following  questions : — 

*^  1st.  Whether  the  agreement  was  properly  received  in 
evidence  without  a  stamp  t 

''  2nd.  Whether  the  direction  to  the  jury  that  the  agree- 
ment created  the  relation  of  master  and  servant,  and  not 
that  of  partner,  was  correct.  And,  Whether  the  denial 
of  the  receipt  by  the  prisoner  under  the  circumstances, 
constituted  the  crime  of  embezzlement  as  charged  in  the 
indictment. 

^'  The  foregoing  Is  the  case  upon  which  the  opinion  of 
the  said  Justices  and  Barons  is  requested  accordingly. 

"  (Signed)         William  Miles, 
^'  Chairman  of  the  Quarter  Sessions  for  the 
County  of  Somerset." 

Phinn^  for  the  Crown. — This  being  a  matter  between  the 
Crown  and  a  subject,  the  question  of  the  stamp  was  not  ma- 
terial (a).  At  the  trial  it  was  contended  that  it  was  a  part- 
nership, inasmuch  as  the  prisoner  participated  in  the  profit 

(a)  Ro8.  Cr.  Ev.  211,  3rd  ed. 
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and  lofiB ;  but  it  really  was  a  contract  for  service,  giving  the  1851. 
prisoner  an  inducement  to  devote  his  best  attention  to  his  rbq.  «. 
employer's  interest ;  and  not  a  partnership  :  Dry  v.  Bos- 
well  (a).  That  case  had  been  much  questioned  by  Mr.  Jus- 
tice Story,  but  upon  grounds  which  were  not  material  here, 
as  the  present  case  was  not  between  third  parties,  but  was 
tmter  se.  It  was  not  here  to  be  considered  whether  the  pro- 
secutor and  the  prisoner  were  partners  as  to  third  persons, 
but  whether  they  were  partners  inter  se  t  He,  however, 
contended  that  this  was  not  a  contract  of  partnership,  but 
for  service  :  Muir  v.  Glennie  (J),  In  Hex  v.  Hartley  (c), 
it  was  held  that  a  person  who  was  employed  as  the  master 
of  a  barge  to  carry  out  and  sell  coals,  and  who  was  allowed 
a  per-centage  upon  the  sale,  was  a  servant,  and  not  a 
partner.  There  were  many  other  cases  on  this  subject  col- 
lected in  Story  on  Partnership  (d).  If  he  was  a  servant, 
then  a  menial  servant,  and  was  within  the  exception  in  the 
Stamp  Act  («).  The  word  menial  is  said  to  be  derived  from 
nMBnuL,  and  to  mean  servants  living  within  their  master's 
walls,  and  under  their  master's  roof;  but  this  was  ex- 
tended by  Lord  Abinger  in  Wilson  v.  Zulueta  (/),  where 
a  stoker  was  held  to  be  a  menial  servant.  He  also  referred 
to  Rowland  v.  Abbott  (^),  Johnson  v.  Blenkensopp  (A). 
If  the  Court  should  be  o  opinion  that  he  was  not  a  menial 
servant,  he  should  contend  that  he  was,  at  any  rate,  a 
labourer,  and  therefore  coming  within  the  exception  in  the 
Stamp  Act.  Besides,  the  document  was  not  put  in  for 
the  purpose  of  proving  a  contract,  but  to  prove  a  crime 
committed.  The  authorities  may  be  all  found  collected  in 
Rex  V.  Gilson  (i).     If  the  Court  should  be  of  opinion  that 

(a)  1  Camp.  329.  {b)  4  M.  &  S.  240.  (c)  Rus.  &  B,j.  139. 

{d)  P.  62  ei  teq.;  the  result  of  them,  p.  74.  (e)  23  Geo.  III.  c.  58. 

(/)  19  L.  J.,  a  B.  49.  (g)  2  Cr.  M.  &  R.  54. 

(A)  5  Jar.  870.  (i)  Rus.  &  Ry.  138. 

x  X  2 
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1851.        the  case  was  within  the  exception,  he  would  not  trouble 
rbo.  V,       them  upon  the  general  question  upon  the  Stamp  Act. 

WORTLBY. 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  the  pri- 
soner was  a  labourer ;  that  the  document  comes  within  the 
exception  in  the  Stamp  Act  (a),  and  was  properly  admit- 
ted. I  am  also  of  opinion  that  there  was  not  the  relation 
of  partners,  and,  therefore,  that  the  direction  to  the  jury 
was  correct.  As  to  the  third  question,  there  are  plenty  of 
authorities  to  show  that  this  denial  of  the  receipt  of  the 
money  was  an  embezzlement. 

Alderson,  B«,  Platt,  B.,  Talfourd,  J.,  and  Martin,  B., 
concurred. 

Conviction  affirmed. 

(a)  23  Geo.  III.  c.  58. 
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Tub  Qukbn  against  Michael  Preston.  1851. 

SaiurtUy, 
LARCENY.  Novimber  22. 

The  prisoner 

*^  Michael   Preston  was  tried  before  me  at  the  last  had  in  hu  pof - 
Michaelmas  Sessions  (1861)  for  the  Borough  of  Birming-  which  had  been 
ham,  upon  an  indictment  which  charged  him  in  the  first  daVsl^'^Upon 
count  with  stealing,  and  in  the  second  with  feloniously  ^^^  ^"^  of  the 

-/v.  i>.t-r^i<.-nii         »  priaoncr  forfe- 

receivmg  a  50/.  note  of  the  Bank  of  England.     It  was  lony,  the  jory 
proved  that  the  prosecutor,  Mr.  Collis,  of  Birmingham,  JhaTif^they**' 
received  the  note  in  question,  with  others,  on  Saturday,  were  of  opinion 
October  the  18th,  from  Mr.  Ledsam,  who  before  he  handed  time  when  the 
it  to  the  prosecutor  wrote  on  the  back  of  it  "  Mr.  Collis.^     ^^  ^Jp. 
•*  It  was  further  proved  that  CoUis  was  a  very  unusual  propri*^  it  to 

,  bit  own  nse  he 

surname  in  Birmmgham,  and  almost,  if  not  quite,  confined  knew  the  own- 
to  the  family  of  the  prosecutor,  a  well-known  master-manu-  ^t^^e  could 
factorer.      About  four  o^clock  the  same  afternoon,  the  ^  found,  they 

were  to  find 

prosecutor  accidentaUy  dropped  the  notes  m  one  of  the  him  gruiity. 
public  streets  in  Birmingham,  and  immediately  gave  infer-  neousdiro^n, 
mation  of  his  loss  to  the  police,  and  also  caused  hand-bills,  f*  ^\7^  p^**'- 

/  *  ^  ^  '    ble  that  the 

ofiering  a  reward  for  their  recovery,  to  be  printed  and  cir-  priaoner  might 
culated  about  the  town.     On  Monday,  the  20th,  about  have  bad  honmt 
three  o^clock  in  the  afternoon,  the  prisoner,  who  had  been  ^""^""l  ®^ 
living  in  Birmingham  fourteen  years,  and  keeping  a  shop  which  case  a 
there,  went  to  one  of  the  police  stations  and  inquired  of  a  conrmion 
policeman  if  there  was  not  a  reward  publicly  ofiered  for  ^^"^ 
some  notes  that  had  been  lost,  and  whether  their  numbers  larceny. 
were  known,  stating  that  he  was  as  likely  as  any  person  to 
have  them  ofiered  to  him,  and  if  he  heard  anything  of 
them  he  could  let  the  police  know.    He  also  inquired  if  the 
policeman  could  give  him  a  description  of  the  person  who 
was  supposed  to  have  found  them,  and  the  policeman  gave 
him  a  description  of  such  a  person,  who  was  described 
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1851.  therein  as  a  tall  man.  Afterwards,  between  three  and  four 
rbo.  9.  ^  o^clock  the  same  afternoon,  the  prisoner  went  to  the  shop 
of  Mr.  Bickley,  in  Birmingham,  and  after  inquiring  if  he, 
BIckley,  had  heard  of  the  loss  of  a  50/.  note,  stated  that  he, 
the  prisoner,  thought  he  knew  parties  who  had  found  one, 
and  then  asked  Bickley  whether  the  finders  Would  be  justi- 
fied in  appropriating  it  to  their  own  use,  upon  which  Bickley 
replied  that  they  would  not.  About  four  o'^dock  in  the 
same  afternoon  the  prisoner  changed  the  note,  and  was 
later  in  the  same  evening  found  in  possession  of  a  consider- 
able quantity  of  gold,  with  regard  to  which  he  gave  several 
false  and  inconsistent  accounts.  He  was  then  taken  into 
custody.  On  the  following  day,  the  21st  October,  he  stated 
to  a  constable  that  when  he  was  alone  in  his  house  ca 
Sunday  a  tall  man  whom  he  did  not  know  came  and  offered 
him  a  50/.  note,  for  which  he,  the  prisoner,  gave  him  fifty 
sovereigns.  The  police  officer  had  previously  told  the  pri- 
soner that  they  were  in  possession  of  information  that  one 
Tay,  who  was  known  to  the  prisoner,  had  found  the  note, 
but  Tay  was  not  called,  nor  was  any  evidence  given  as  to 
the  part,  if  any,  which  he  took  in  the  transaction. 

^^  Upon  these  facts  I  directed  the  jury  that  the  important 
question  for  them  to  consider  was  at  what  time  the  prisoner 
first  resolved  to  appropriate  the  note  to  his  own  use.  If 
they  arrived  at  the  conclusion  that  the  prisoner  either 
knew  the  owner,  or  reasonably  believed  that  the  owner 
could  be  found  at  the  time  when  he  first  resolved  to  appro- 
priate it  to  his  own  use,  then  he  was  guilty  of  larceny ;  if,  on 
the  other  hand,  he  had  formed  the  resolution  of  appro- 
priating it  to  his  own  use  before  he  knew  the  owner,  or  had  a 
reasonable  belief  that  the  owner  could  be  found,  then  he  was 
not  guilty  of  larceny.  I  also  told  the  jury  that  there  was 
no  evidence  of  any  other  person  having  possession  of  the 
note  after  it  was  lost,  except  the  prisoner ;  but  that  even 
though  the  prisoner  might  not  be  the  original  finder,  still. 


sion.^ 


O* Briefly  for  the  prisoner. — The  finding  of  the  jury  did 
not  amount  to  larceny.  The  jury  found  that  the  prisoner 
knew  the  owner  at  the  time  when  he  first  resolved  to  ap- 
propriate the  note  to  his  own  use.  That  is  not  larceny 
according  to  any  view  of  the  case.  In  all  the  cases  of  find- 
ing in  order  to  constitute  larceny,  there  must  be  three  things. 
There  must  be  an  act  amounting  to  taking  into  possession, 
and,  coincident  in  point  of  time,  there  must  be  a  knowledge 
of  the  owner,  and  the  animus  furandi.  By  ^^  knowledge  '** 
must  be  understood  knowledge  or  reasonable  belief.  He 
cited  Rex  v.  Leigh  (a).  Rex  v.  Mucklow  (&),  Reg.  v.  Thur- 
bom  (c).  Merry  v.  Qreen  (ef).  In  this  case  all  that  the  jury 
have  found  is,  that  the  prisoner,  when  he  formed  an  inten- 
tion of  appropriating  it,  had  the  means  of  knowing  the 
owner.  It  is  not  found  that  at  the  time  he  picked  it  up  he 
had  the  animus  furandi :  there  may  have  been  an  honest 
possession,  and  a  subsequent  animus  furandi.  In  that  case 
it  would  not  be  a  larceny.  [Alderson^  B. — How  can  it  be 
that,  if  he  was  the  first  person  who  acted  dishonestly  with 
regard  to  it,  he  was  guilty  of  larceny !  He  may  have  given 
the  fifty  sovereigns  for  it,  and  as  the  verdict  is  general  we 
cannot  tell  that  he  was  not  found  guilty  upon  that  point. 


(«)  2  East,  p.  C.  694.  {b)  1  Moo.  C.  C.  160. 

(f)  18  L.  J.,  M.  C.  140 ;  tmU.  p.  67,  S.  C.  (<0  7  M.  8t  W.  62.'?. 
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if  he  were  the  first  person  who  acted  dishonestly  with  re-  1851. 
gard  to  it,  and  if  he  began  to  act  dishonestly  by  forming  Rbo.  v. 
the  resolution  to  keep  it  for  his  own  use  after  he  knew  the 
owner,  or  reasonably  believed  that  the  owner  could  be  found, 
he  would  be  guilty  of  larceny.  The  jury  found  the  prisoner 
guilty  upon  the  first  count,  and  I  request  the  opinion  of  the 
Judges  as  to  the  validity  of  the  conviction.  The  prisoner 
was  discharged  upon  the  recognizances  of  himself  and  his 
sureties  to  appear  and  receive  judgment  at  the  next 
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1851.  Lard  Campbell,  C.  J. — It  is  consistent  with  this  that  the 
BmoTv.  prisoner  might  have  received  it  honestly,  and  at  first  have 
PuBTON.  determined  to  keep  it  for  the  owner,  bat  afterwards  was 
tempted  to  appropriate  it  to  his  own  use.]  It  is  also  con- 
sistent with  the  finding  that  he  might  at  the  first  have 
intended  to  restore  it,  but  finding  it  belonged  to  a  rich 
man  he  kept  it,  in  the  hope  that  a  reward  would  be  oflered 
for  it.  There  must  be  a  felonious  taking,  or  it  cannot 
afterwards  be  made  a  felony. 

Bitilestone^  for  the  Crown. — The  Court  will  look  to  the 
direction  of  the  Judge  with  reference  to  the  facts  as  they 
were  proved  at  the  trial.  [J  IdersoHf  B. — The  case  is  not 
so  submitted  to  us.  Lord  Campbell^  C.  J. — Do  you  con- 
tend that  if  the  prisoner  once  had  the  note  honestly  in  his 
possession  he  might  afterwards  be  guilty  of  larceny  fj  He 
apprehended  it  was  not  necessary  for  him  to  contend  that. 
The  first  possession  is  not  confined  to  the  time  of  the  mere 
act  of  taking  up,  there  must  be  also  a  reasonable  time  for 
the  examination.  [Lord  Campbell^  C.  J. — The  jury  were 
directed  to  consider  at  what  time  the  prisoner  first  resolved 
to  appropriate  the  note  to  his  own  use,  and  that  if  at  that 
time  the  prisoner  knew  or  believed  that  the  owner  could  be 
found,  he  was  guilty  of  larceny.  Alderson^  B. — It  may 
have  been  a  day  or  two  after  he  obtained  the  note  that  he 
received  an  intimation  of  the  owner ;  upon  that  supposition 
when  was  the  taking  f]  When  the  true  owner  is  discovered 
the  prisoner  may  then  be  said  in  law  to  take  it.  Upon 
first  finding  it  the  prisoner  might  not  intend  to  appropriate 
it  to  his  own  use,  but  if  he  afterwards  determined  to  do  so, 
his  doing  so  would  be  a  conversion.  [Alderson^  B. — With 
what  intention  he  first  took  the  note  was  not  left  to  the 
jury.]  The  governing  question  is — ^at  what  time  does  he 
intend  to  exercise  complete  dominion  over  it!  He  sub- 
mitted that  there  was  no  possession  in  the  prisoner  as  ad- 
verse to  that  of  the  owner,  until  the  time  when  the  prisoner 
resolved  to  appropriate  it  to  his  own  use.    There  was  a 
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mde  distinction  between  those  cases  where  there  was  no        1851. 


mark  upon  the  note  by  which  the  owner  might  be  disco-        rbo.  v. 
vered  and  other  cases  when  there  was  such  a  mark :   JR^.      Prbstok. 
▼.  Thurbom  (a),   Merry  v.  Oreen  (6).      [Alderson^  B. — 
When  a  man  has  discovered  what  he  has  found,  then 
comes  the  deciding  point — what  will  he  do  7]     The  prisoner 
then  has  a  possession  by  the  finding,  as  against  all  the  world 
except  the  owner  {Armory  v.  Delamirie  (c)  ) ;  but  directly 
the  owner  is  discovered  the  right  to  possession  is  in  him, 
and  as  against  him  the  finder  has  a  mere  custody,  and  if 
upon  discovering  the  owner  the  finder  determines  to  ap- 
propriate the  property  found  to  his  own  use,  it  immediately 
becomes  a  taking  out  of  the  possession  of  the  real  owner, 
animo  furandi.     [Martin^  B. — Suppose  the  case  of  a  man 
losing  his  umbrella,  another  finds  it  and  keeps  possession  of 
it  for  two  or  three  days,  and  then,  discovering  the  owner^s 
name  upon  it,  says — *'*'  Well,  I  lost  mine,  and  I  shall  keep 
Uiis  until  I  get  mine  back;^    would  that  be  larceny  fj 
Upon  the  authority  of  Merry  v.  Oreen  that  would  be  lar- 
ceny.    [Lord  Campbell,  C.  J. — In  order  to  support  this 
ruling  you  must  show  that  there  can  be  a  mere  mental 
larceny.]     The  appropriation  may  be  the  mere  act  of  the 
mind,  to  be  decided  by  the  jury  upon  evidence,  as  in  the 
case  of  an  intent.     [Lord  CampbeUfi.  J. — There  might  be 
evidence  to  go  to  the  jury  of  the  animus  furandU  by  reason 
of  a  subsequent  appropriation ;  but  here  the  Recorder  says 
that  he  may  have  come  by  it  honestly,  and  if  the  animus 
furandi  came  upon  him  afterwards  that  would  be  larceny. 
Alderson,  B. — This  principle  is  involved  in  a  bailment  when 
a  man  breaks  bulk ;  the  fact  of  his  breaking  bulk  is  taken 
as  a  resolution  of  his  own  mind  to  appropriate  the  goods  to 
his  own  use.] 

Lord  Campbell,  C.  J. — I  am  of  opinion  that  this  con- 

(«)  Ante,  p.  67.     (6)  7  M.  &  W.  631,  per  Parke,  B.    (c)  1  Sm.  L.  C.  151. 
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1851.  viction  cannot  be  supported.  Larceny  supposes  a  taking 
Rbo.  9.  unimo  furandi ;  there  must  be  a  taking.  There  is  something 
technical  in  that,  but  it  is  still  a  definition  from  which  we 
cannot  depart.  In  this  case  the  direction  to  the  jury  sup- 
poses there  may  be  larceny,  although  there  is  an  honest 
possession  on  the  part  of  the  finder,  because  he  says — **  the 
question  is,  at  what  time  the  prisoner  first  resolved  to  ap- 
propriate the  note  to  his  own  use  f^ — ^that  might  have  been 
long  after  he  was  in  possession  with  a  full  knowledge  of  its 
nature,  and  under  circumstances  showing  that  he  had  not 
taken  it  animo  JurandL  When  was  the  taking!  It  is 
supposed  what  passed  in  his  own  mind  is  the  taking, 
although  no  act  is  done.  I  do  not  think  there  can  be  a 
taking  where  nothing  is  done,  except  what  might  be  done 
by  a  person  when  lying  in  his  bed  at  a  long  distance  from 
the  article  alleged  to  be  taken.  We  need  not  enter  into 
the  case  of  Reff.  v.  Thurbcfrn.  I  think,  consistently  with 
that  decision,  ^e  are  called  on  to  determine  that  this  direc- 
tion cannot  be  supported. 

Alderson,  B. — I  cannot  see  how  an  honest  taking  is  to 
become  a  felony  afterwards.  Here  the  taking  may  have 
been  perfectly  honest,  and  the  keeping  possession  also,  up 
to  a  given  time.  It  is  said  that  the  alteration  of  the  mind 
converts  the  honest  taking  into  a  dishonest  taking.  That 
is  such  a  construction  as  would  destroy  the  simplicity  o( 
the  law.  You  cannot  make  a  determination  of  the  mind  an 
act  of  felony. 

Platt,  B.,  Talfourd,  J.,  and  Martin,  B.,  concurred. 

Conviction  quashed. 
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CENTRAL  CRIMINAL  COURT. 

IN 

THB  nPTEENTH  TEAR  OF  THB  REIGN  OF  VICTORIA. 

CORAM 
W1LUAM0,  J. 


Thb  Queen  againtt  Gbrber,  Waoneb,  Kkssleb,  and  1852. 

Krakoueiu  iJ!2!r*^fi 

A..B.,C.uidD. 
were  indicted 

All  the  prisoners  had  pleaded  Not  Guilty,  and  when  they  SSiflmd  be-*' 
were  placed  m  the  dock  to  take  their  trial,  Clarksaiu  for  ^"  ^^  ^«« 

,  given  in  entree 

the  prosecution,  obtained  leave  from  the  Court  to  try  the  to  the  jnry,  the 
three  first-named  prisoners  without  Krakouer,  upon  a  state-  d.  to  be  re- 
ment  that  in  his  opinion  such  a  course  would  further  the  ™<^«^  fro™, 

*■  the  dock  end 

ends  of  justice.  Krakouer  was  accordingly  ordered  from  examined  m  a 
the  dock.  He  was  subsequently  called  as  a  witness  and  ^^^  ^^!!l>datM.' 
examined  upon  the  voir  dire^  when  he  admitted  that  he 
was  jointly  indicted  with  the  other  prisoners.  Parry  and 
Dearsltyj  on  behalf  of  two  of  the  prisoners,  objected  that 
his  evidence  was  inadmissible,  he  being,  in  fact,  a  party  to 
the  record.  The  practice  before  the  grand  jury  was  also 
referred  to  (a). 

WiLUAMs,  J. — The  jury  have  not  in  this  case  been 
charged  with  the  prisoner  Krakouer.  The  application  on 
the  part  of  the  Crown  has  been  granted.     The  parties  are 

(e)  See  Haw.  P.  C.  bk.  2,  c.  25,  s.  2. 
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1852.  tried  separately.  Krakouer  is  not  upon  his  trial,  and  there- 
rbo.  9.  fore  no  objection  that  his  evidence  is  inadmissible  can  pre- 
Gerbbb.  ^^^  rpj^^  practice  of  not  admitting  one  prisoner  as  a  wit- 
ness upon  the  trial  of  another  prisoner  indicted  with  him  for 
the  same  offence  is  perhaps  founded  upon  the  inconvenience 
that  would  result  if  the  party  called  as  a  witness  was,  at 
the  time,  actually  upon  his  trial.  That  the  witness,  under 
the  present  circumstances,  is  admissible,  has  been  settled  for 
more  than  a  century  (a).  There  is  no  valid  objection  to  his 
competency,  and  he  must  be  admitted. 

Krakouer,  who  had  been  ordered  out  of  Court,  was  then 
called,  and  gave  his  evidence. 

(a)  See  I  Hale,  305 ;  lUx  y.  BliU,  Macnill,  53,  aod  Lee  ▼.  Gmuell,  1 
Cowp.  3 ;  Com.  Dig.,  Testmoign,  Witnen,  A,  3 ;  Haw.  P.  C.  bk.  2,  c  46, 
M.  90  ei  eeq, ;  Qy.,  may  be  eridence  on  behalf  of  associate^  2  Hale,  P.  C. 
280 ;  Haw.  P.  C.  bk.  2,  c.  46,  m.  94  ei  eeg. 
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PRINCIPAL  MATTERS. 


ABANDONING  CHILD. 

A  mother  is  not  indictable  for 
abandoning  her  bastard  child  with- 
out having  provided  for  its  support, 
unless  some  consequential  mjury 
arise  to  the  child.  It  is  not  suffi- 
cient that  she  intended  to  cast  upon 
a  parish  the  burden  of  supporting  the 
child.    Reg.  y.  Hoffan,  601 

jind  see  Plbading,  3 — 8. 

A^IENDMENT. 

Semble,  the  Court  will  not  (ex- 
cept, perhaps,  under  extreme  circum- 
stances) send  back  a  case  for  amend- 
ment under  the  1 1  &  12  Vict.  c.  78, 
s.  4.     Reff.  V.  Holloway^  40 

And  see  Points  of  Practice. 

ARREST  OF  JUDGMENT. 
See  Statute,  2  ;  Practice,  6. 

ARSON. 

A.  (formerly  in  the  army)  was  in 
the  habit  of  employing  his  capital  in 
building  houses  upon  his  own  land 
for  his  profit  and  eain.  He  had 
erected  a  closed-in  ana  boarded  build- 


ing, twenty-four  feet  amuure,  with 
slated  roof  and  glass  wmdows ;  it 
was  called  **  the  workshop,"  and  was 
used  as  a  place  of  deposit  for  tools 
and  building  materials.  Held,  that 
this  was  a  "shed**  within  the  mean- 
bg  of  the  statute  7  ^ill.  IV.  ft  1 
Vict.  c.  89,  s.  3.   Reg.  v.  Jmos,  422 

Quare,  A  ''warehouse,*'  an  ''of- 
fice," a  "shop,"  a  "building  used 
for  carrying  on  a  certain  trade ;"  t.  e, 
"  the  trade  of  a  builder."  lb. 

ASSAULT. 

1.  The  prisoner  was  indicted  for 
a  felonious  assault  and  robbery. 
Held,  that  he  could  not  be  convicted 
of  assaulting  with  intent  to  rob,  Reg. 
V.  Reid,  431 

2.  Two  prisoners  were  indicted  for 
murder.  The  jury  negatived  that  the 
assaults,  or  any  one  or  more  of  them 
laid  and  proved  against  the  prisoners^ 
or  either  of  them,  conduced  to  the 
death.  Held,  that  the  prisoners 
could  not  upon  that  indictment  be 
convicted  of  an  assault,  under  1  Vict, 
c.  85,  s.  11.     Reg.  v.  Bird,  487 

That  therefore,  upon  a  subsequent 
indictment  for  the  same  assaults,  [as 
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assaults,]    the  prisoners  could   not 
plead  autrefois  acquit.  lb. 

8.  Some  boys  bad  connexion  with 
a  girl,  nine  years  of  ace.  The  jury 
found  them  "  guilty,  the  girl  assent- 
ing, but  that  from  her  tender  years 
she  did  not  know  what  she  was 
about."  Held,  that  they  could  not 
be  found  guilty  of  an  assault.  Reff. 
▼.  Read,  52 

4.  Where  a  medical  man  had  con- 
nexion with  a  girl,  fourteen  years  of 
age,  under  pretence  that  he  was  treat- 
ing her  medically ;  and  the  jury 
found  that  at  the  time  the  girl  was 
ignorant  of  the  nature  of  the  act,  and 
that,  confiding  in  him,  she  offered  no 
resistance,  but  did  not  consent,  it  was 
held,  that  he  was  properly  convicted 
of  an  assault.     Reg  y.  Case,        318 

The  question  of  fraud  or  no  fraud, 
as  the  means  of  obtaining  a  consent 
in  such  a  case,  need  not  be  specifi- 
cally left  to  the  jury  for  them  to  find 
as  a  fact ;  it  is  sufficient  if  the  case  is 
so  left  to  them  that  fraud  in  law,  or 
no  fraud,  must  be  assumed  from  their 
verdict  upon  the  case  as  left  to 
them.  lb. 

It  would  not  be  proper  to  leave  it 
to  the  jury  to  say  whether  the  act 
was  done  with  a  view  to  cure  the  girl 
of  an  illness  from  which  she  was  suf- 
fering; because,  such  an  act  could 
not  be  so  justified.  lb, 

A  consent  obtained  by  fraud  is 
equivalent  to  no  consent.  lb. 

On  an  indictment  for  an  assault 
the  prisoner  may  be  convicted,  al- 
though upon  the  evidence  the  offence 
should  amount  to  a  rape.  lb, 

Semble,  consent  or  no  consent  may 
depend  upon  the  age  of  the  party, 
regard  being  had  to  the  probability  of 
her  being  deceived  as  to  the  nature  of 
the  act.  lb. 


BAILEE. 
See  Larceny,  8,  9 ;  Servant. 


BANKEUPT. 
See  Pleading,  6. 

BASE  COIN. 
See  Evidence,  11. 

BASTAEDT,  OEDEE  IN. 

Where  justices  in  petty  session 
have  made  an  order  in  bastardy 
which  is  bad  upon  the  face  of  it,  and 
which  has  been  in  no  way  enforced, 
and  the  costs  actually  incurred  by  the 

Eutative  fiither  have  been  tendered  to 
im,  such  order  may  be  simply  aban- 
doned, and  a  new  one  made  by  the 
same  or  by  other  justices.  R^,  v. 
Brisby,  109 

BASTAED  CHILD. 
Desertingbastardchild.  SeeTi^EkD- 

ING,  3. 

BUEIAL. 
See  Nuisance. 

CHUECH  BATES. 

Justices  of  the  peace,  in  issuing  a 
warrant  under  the  stat.  53  Greo.  III. 
c.  127,  s.  7,  to  levy  a  church  rate  by 
distress  and  sale,  must  pursue  the 
terms  of  the  stat.  27  Geo.  II.  c.  20, 
by  limiting  the  sale  (except  in  the 
case  of  a  Quaker)  to  not  less  than 
four  nor  more  than  eight  days  from 
the  time  of  the  seizure.  Rep.  v.  WU- 
iiams,  235 

A  warrant  to  levy  "forthwith" 
(upon  a  person  not  a  Quaker)  is  there- 
fore bad.  Tb, 
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COLLECTOE  OP  POOE'S 
EATES. 

See  Skbvant. 

CONFESSION. 
See  Evidence,  4. 

CONSPIEACY  TO  PEOCUEB 
DEFILEMENT. 

A  conspiracy  to  induce  a  joung 
woman  to  submit  her  body  to  defile- 
ment is  an  indictable  offence.  Reg. 
V.  Meare,  414 

COEEUPT  EECEIVING  OF 
MONET,  WITHIN  7  &  8  GEO. 
IV.  c.  29,  s.  68. 

The  prosecutrix  had  had  her  house 
broken  open,  and  several  cheeses 
stolen.  The  prisoner  called  upon  her, 
and  told  her  he  suspected  who  were 
the  parties.  He  received  from  the 
prosecutrix  3/.  to  purchase  part  of 
the  cheese.  The  jury  found,  "  That 
the  prisoner  knew  the  thieves,  and 
assisted  the  prosecutrix  as  her  agent, 
and  at  her  request,  in  endeavouring 
to  purchase  the  stolen  property  from 
them,  not  meaning  to  bring  the 
thieves  to  justice."  Held,  that  the 
receipt  of  the  money  by  the  prisoner 
was  a  corrupt  receiving  of  such  mo- 
ney, within  the  meaning  of  7  &  8 
Geo.  IV.  c.  29,  s.  58.  Re^,  v.  Pas- 
eoe,  141 

COUNTEEFEIT  COIN. 
See  Evidence,  11. 

COUNTING-HOUSE. 

A  building,  part  of  the  premises  of 
a  factory,  was  called  the  "  Machine- 
house."  In  this  place  all  goods  sent 
out  were  weighed  and  entered  in  a 
book  kept  there.    Other  books,  usu- 


ally kept  in  another  building  called 
the  "  Ctece,"  were  used  there  for  the 
purpose  of  taking  the  men's  time  and 
pa^g  them  their  wages.  Held,  that 
this  was  a  counting-house  within  the 
meaning  of  statute  7  &  8  Geo.  IV« 
c.  29,  s.  15.    R^.  V.  Potter,       561 

DEPOSITIONS. 

1.  A  witness  was  examined  before 
the  magistrate,  in  the  presence  of  Uie 
prisoner.  The  clerk  to  the  magis- 
trate afterwards,  at  his  own  office— 
the  magistrate  and  the  prisoner  being 
absent — in  drawing  up  the  deposi- 
tions put  further  questions  to  the 
witness,  and  inserted  the  answers. 
This  statement  was  afterwards  read 
before  the  magistrate  in  the  presence 
of  the  witness  and  the  prisoner,  and 
the  witness  resworn  as  to  its  truth. 
Held,  that  the  witness  at  the  trial 
might  be  asked  as  to  such  answers 
without  putting  in  the  written  docu- 
ment.    Rep.  V.  Christopher,         225 

Qucere,  whether  such  a  document 
is  in  law  a  deposition.  lb. 

2.  There  is  no  authority  requiring 
any  title,  or  as  it  is  called  caption,  to 
an  examination ;  it  is  sufficient  if  it 
be  described  as  the  examination  of 
the  witness,  and  that  the  evidence  re- 
ferred to  the  charge  upon  which  the 
prisoner  may  be  upon  his  triaL  Reg. 
V.  Langbridge,  146 

3.  The  deposition  of  a  witness 
absent  from  iUness  may  be  used  be- 
fore the  grand  jury.  Reg,  y.  Clements, 

579 
Quare,  can  objection  be  taken  to 
any  proceeding  before  the  grand  ju- 
ry? lb. 

Putting  in  Evidence.  See  Evi- 
dence, 6 — 8 ;  Practick,  8. 

EMBEZZLEMENT. 

1.  The  prisoner  agreed  with  the 
prosecutor  to  take  the  charge  of  land. 
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&C.9  at  a  fixed  salary  and  one-third  of 
the  profits.  Held^  to  create  the  rela- 
tion of  servant  and  not  of  partner ; 
that  the  prisoner  was  a  labourer,  and 
the  agreement  therefore  within  the 
exception  in  the  Stamp  Act.  Reg, 
V.  JFortley,  636 

The  prisoner,  upon  accounting  with 
the  prosecutor's  wife,  denied  the  re- 
ceipt of  moneys  paid  to  him.  Held, 
an  embezzlement.  lb. 

2.  Where  money  had  been  received 
by  A.  a  servant,  on  account  of  his 
master,  and  by  him  paid  over  to  B., 
a  fellow  servant,  whose  duty  it  was  to 
pay  it  over  again  to  C,  the  cashier  in 
the  same  employment,  and  B  fraudu- 
lently retained  such  money,  it  was 
held  to  be  an  embezzlement  within 
7  &  8  Geo.  IV.  c.  29,  s.  47.  Beg.  v. 
Masters,  1 

See  Larceny,  7 — 1 1 . 

Uncertainty  as  to  the  county  in 
which  the  money  was  abstracted. 
See  Servant  ;  Venue,  1. 

EEEOR,  WRIT  OF. 

See  Points  of  Practice  ;    Prac- 
tice. 

EVIDENCE. 

1.  Where  evideuce  of  a  confession 
was  received,  which  upon  further  ex- 
amination it  appeared  should  have 
been  excluded,  but  which  was  never- 
theless submitted  to  the  jury  on  the 
ground  that  they  could  not  divest 
their  minds  of  the  effects  produced 
by  the  admission,  and  the  prisoner 
was  convicted,  such  conviction  was 
reversed.     Reg.  v.  Garner,  7 

2.  Neither  upon  an  indictment  for 
stealing,  nor  receiving,  can  evidence 
be  given  that  the  prisoner  had,  at  the 
time  or  previously,  other  stolen  goods 
in  his  possession!  Reg,  v.  Oddy,  593 


3.  The  words,  ''it  would  be  better 
for  you  to  tell  the  troth,"  addrened 
to  a  girl  thirteen  yean  of  age,  by  i 
mediou  man  attenmng  upon  a  persoo 
whom  the  eirl  is  8oq>ected  of  hav- 
ing poisoned,  are  sufficient  to  ezclade 
evidence  of  a  confession  bj  the  girl 
consequent  upon  the  use  of  them. 
Reg,  V.  Gamer,  7 

4.  Upon  a  charge  of  obtaining, 
under  false  pretences,  a  promissory 
note  and  other  valuable  securities,  it 
is  no  objection  to  receiving  a  depo- 
sition in  evidence  that  the  caption  of 
the  deposition  does  not  state  that  the 
money  was  obtained  illegally.  Reg, 
V.  Idmgbridgeg  146 

5.  A  prisoner  cannot  be  convicted 
upon  an  indictment  charging  a  lar- 
ceny of  specific  coins,  unless  there  is 
evidence  from  which  the  jury  may 
find  that  some  one  of  the  particular 
coins  charged  was  the  subject  of  the 
larceny :  it  is  not  sufficieut  that  the 
evidence  satisfies  the  juiy  that  some 
of  one  or  of  the  other  coin  mentioned 
was  stolen.      Reg.  v.  Bond,         242 

6.  A  statement  made  b^  a  prisoner 
before  a  magistrate,  not  signed  either 
by  the  magistrate  or  the  prisoner,  is 
not  excluded  as  evidence  because  the 
magistrate  omits  to  inform  him  that 
he  has  nothing  to  hope  or  to  fear 
from  either  promise  or  threat.    lb. 

7.  A  prisoner  admits  having  bought 
an  article,  which  is  subsequently  found 
in  his  house.  That  is  sufficient  evi- 
dence for  a  jury  to  convict  of  receiv- 
ing, without  proof  of  an  actual  re- 
ceipt, or  that  he  had  ever  been  at  the 
house  from  before  the  purchase  to  the 
time  of  the  charge.  Reg.  v.  Mai- 
thews,  337 

8.  A  statement  made  by  a  prisoner 
before  a  magistrate,  and  signed  by 
the  magistrate  and  the  prisoner,  is  ad- 


missible  m  erideoce  ogauiHt  the  pri- 
soner apOQ  his  trial,  dthough  the 
magistrate  omitB  to  iafonn  him  (as 
in  11  &  12  Vict.  c.  42,)  that  he  has 
notliing  to  hope  from  any  promise, 
wid  nothing  to  fear  from  any  threat 
which  may  have  been  made  or  held 
ont  to  blm.     Reff.  v.  Saiuome,     260 

9.  On  an  indictment  for  forger)', 
at  common  law,  it  is  not  necessary  to 
prove  that  the  parly  charged  was  in 
custody  before  the  time  c^  the  trial, 
in  order  to  give  jurisdiction  under  the 
sutute  11  Geo.  IV.  &  1  WiU.  IV. 
c.  66,  s.  24.  It  will  sufficiently  ap- 
pear by  the  caption.  Seg.  t.  Smi- 
thie*,  190 

10.  An  indictment  charging  an  at- 
tempt to  obbdn  goods  from  A.,  aitd 
oth^*,  (partners  u  trade,)  by  false 
pretences  made  to  A.  and  otkert,  is 
supported  by  proof  of  false  pretences 
to  A.  alone.     R«jf.  t.  Kealey,       404 

11.  An  indictment  for  "  uttering 
and  putting  off"  counterfeit  coin  is 
satisfied  by  evidence  of  a  tfnder  of 
the  coin.     Rtg.  t.  IFeZiA,  409 

12.  Two  persons  stole  some  fowls, 
and  carried  them  in  a  sack,  at  half- 
paat  four  o'clock,  a.m.  to  the  house 
of  A.'a  father.  A.  (a  higgler)  ad- 
mitted the  thieves  into  the  house,  end 
shortly  afterwards  carried  a  lighted 
candle  and  conducted  them  to  a  sta- 
ble (at  the  back  of  the  house  and  be- 
ioDgiug  thereto),  where  one  of  the 
thieves  who  had  carried  the  sack 
placed  it  on  the  floor.  The  mouth  of 
the  sack  was  tied.  Here  was  evi- 
dence that  the  three  stood  round  the 
aack  as  if  bargaining.  Held,  ^at 
upon  these  facts  A.  could  not  be  con- 
victed of  receiving.    Reg.  v.  Wiley, 

367 

13.  When  a  lunatic  is  tendered  as 
a  witness,  it  is  for  the  judge  to 
determine  whether  he  shall  m  ad- 
mitted. 

\i,  upon  his  examination  upon  the 
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mn'r  dirt,  he  exhibits  a  knowledge  of 
the  religious  nature  of  so  oath,  it  is  a 
ground  for  his  admission. 

Semble,  such  a  witness  cannot  be 
objected  to,  after  examination  in  chief, 
on  the  ground  that  he  is  turn  tompot 
mentia.     Reg.  v.  Hill,  562 

14.  Ndther  upon  an  indictment 
for  stealing,  nor  receiving,  can  evi- 
dence be  given  that  the  prisoner  had, 
at  the  time  or  previously,  other  stolen 
goods  in  his  possession.  Reg.  t. 
Oddy,  583 

lA.  An  accomplice  indicted  with 
others  may,  by  leave  of  the  Court, 
after  thev  have  all  pleaded  and  before 
the  jury  have  been  chained,  be  with- 
drawn from  the  dock  and  examined 
as  a  witness  for  the  prosecution.  Reg. 
V,  Gerber  and  other*,  647 

16.  Night  poaching,  under  9  Geo. 
IV.  c.  69.  See  Night  Poachiho. 

17.  Verbal  evidence  withdrawn 
after  having  been  tendered.  See  Pxr- 
jCRit,  2,  4. 

18.  Evidence  of  venue  in  embexxle- 
ment.  SeeVisvE,  1. 

19.  Caption.  See  Dkpobitions, 
1,  2. 

20.  Examining  witnesses  on  de- 
positions. See  Phacttick,  8. 

See  Privious  Contiction,  1. 

FALSE  PBETENCBS. 

1.  Obtaining  a  gift  of  monejr  bj 
means  of  false  statements,  is  obtaming 
money  by  false  pretences  within  the 
meanmg  of  the  statute  7  &  8  Geo.  IV. 
c.  20,  ».  63.     Reff.  v.  Jottei,         270 

2.  A  secretary  of  a  friendly  sode^ 
obtuning  money  from  one  of  the 
members  under  pretence  tliat  it  was 
owing,  when  in  fact  no  money  was 
swing,  is  guilty  of  a  "false  pretence" 
within  the  meaning  of  the  statute  7  ft 
8  Geo.  IV.  c.  29,  s.  53.  Reg.  v. 
fruity,  279 
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It  is  not  the  less  a  false  pretence 
within  the  statute,  because  the  party 
imposed  upon  might  by  common  pru- 
dence have  avoided  the  imposition.  lb. 

3.  A  servant  had  authority  from 
his  employers  to  pay  money  on  their 
behalf,  and  to  demand  repayment 
from  their  chief  clerk.  He  falsely 
pretended  to  have  paid  a  certain  sum, 
and  demanded  repayment  from  the 
clerk.  The  clerk  paid  him  the  money. 
Held,  false  pretences,  and  not  larceny. 
Reg,  V.  Barnes^  387 

Omitting  in  an  indictment  for  false 
pretences  to  state  the  false  pretence. 
See  Pleading. 

Statement  of  false  pretence  to  A. 
and  B.,  supported  by  evidence  of  false 
pretence  to  A.  alone.  See  Evidence, 
10. 

FORGEEY. 

1.  An  instrument  in  the  following 
form,  **  Permit  Self  and  Co.  to  taste 
wine,  ex  Traveller,"  &c.,  directed  to 
the  cooper  at  a  particular  vault  in  the 
London  Docks,  and  purporting  to  be 
signed  by  the  owner  of  wine  in  that 
vault,  is  an  order  for  the  delivery  of 
wine ;  although  the  cooper,  by  the 
Dock  regulations,  could  not  act  upon 
it  until  countersigned  by  a  clerk  of 
the  company.     Reg,  v.  Illidge,     127 

2.  To  forge  a  certificate  of  service, 
sobriety,  and  good  conduct  at  sea, 
with  intent  to  deceive  and  defraud, 
&c.,  is  an  offence  indictable  at  com- 
mon law.     Reg,  v.  Toshaciy  207 

3.  A  bill  of  parcels  underwritten, 
"  I  hope  you  will  excuse  me  for  send- 
ing for  such  a  trifle,"  &c.,  and  pur- 
porting to  be  signed  by  the  party  to 
whom  the  money  was  due,  and  pre- 
sented to  the  debtor,  is  a  ''warrant," 
and  (setnble)  also  an  "order"  within 
the  meaning  of  the  statute  11  Geo.  IV. 
&  1  Will.  IV.  c.  66,  s.  3.  Reg.  v. 
Dawson,  428 


4.  The  prisoner  was  convicted  npon 
an  indictment  for  uttering  a  certain 
forged  warranty  order,  and  request, 
&c.  In  the  indictment  the  instru- 
ment was  set  oat  verbatim.  It  was 
contended  that  the  instrument  was 
neither  a  warrant  nor  an  order.  Held 
(without  deciding  the  point  argaed) 
that  the  instrument,  having  been  set 
out  upon  the  indictment,  the  prisoner 
was  properly  convicted.  Reg.  v. 
WilUama,  382 

5.  Evidence  of  jurisdiction  in  for- 
gery under  stat.  1 1  Geo.  IV.  &  1  Will. 
IV.  c.  66,  8.  23.     See  Evidence,  9. 

GOODS  AND   CHATTELS. 

1.  A  railway  pass-ticket  is  a  chat- 
tel (and  of  value)  within  the  statute 
7  &  8  Geo.  IV.  c.  29,  s.  53.  Reg.  v. 
Boulton,  201 

2.  Coin  described  as  goods  and 
chattels.    See  Pleading,  4. 

GRAND  JUET. 

Putting  depositions  in  evidence  be- 
fore grand  jury.  See  Depositiohs,  3. 

HUSBAND  AND  WIFE. 

Cannot  be  together  convicted  of 
receiving.  See  Receiving,  2. 

IDEM  80NANS. 

A  prisoner  was  indicted  for  receiv- 
ing, &c.,  the  goods  of  Darius  C.  The 
prosecutor  said  in  evidence  that  his 
name  was  'Trius  C.  Held,  that  the 
question  of  idem  eonans  was  for  the 
jury.     Reg.  v.  Davis^  557 

INDECENT  EXPOSURE. 

An  indecent  exposure  to  one  per- 
son is  not  an  offence  indictable  at 
common  law. 


Semble,  aliler,  when  it  ia  to  done 
that  other  persons  mi^t  have  seen. 
Reg.  V.  Webb,  23 

INFANT. 

1.  Deserting  infant  of  tender  years. 
See  Pleading,  3,  8. 

2.  A  mother  is  not  indictable  for 
abandoning  her  battard  child  without 
having  provided  for  its  support,  un- 
less some  consequential  injury -arise 
(o  the  child.  It  is  not  sufacient  that 
she  intended  to  cast  upon  the  parish 
the  burden  of  supporting  the  child. 
Reff.  r.  Hoffan,  601 

JUEY. 

1.  A  foreign  woman  married  to  a 
British  subject  is,  by  virtue  of  stat. 
7  &  8  Vict.  c.  66,  a.  16,  deprived  of 
her  right  to  a  jury  de  medielate  lin- 
jpia.     Reg.  v.  Manning,  155 

2.  A  prisoner  was  indicted  for  a 
felony  after  a  previous  conviction ; 
the  jury  found  him  guilty  of  the  fe- 
lony, and  were  about  to  be  re-swom  to 
inquire  as  to  the  previona  conviction. 
Ileld,  that  the  pnsoner  waa  not  then 
entitled  to  a  challenge.    Reg.  v.  Key' 

623 
LAECENT. 
1.  He  prosecutor  sent  a  mare  to 
thn  prisoner  for  sole,  and  after  some 
time  made  two  several  applications  to 
have  her  returned.  The  prisoner 
promised  to  ride  the  mare  to  Ply- 
mouth for  the  proaecutor,  he  did  so, 
and  pnt  the  mare  np  at  a  stable  and 
paid  for  her  bait.  Whilst  the  mare 
was  there,  the  prosecutor  refnsed  to 
let  the  prisoner  lake  the  mare  to  a 
place  he  desired  to  send  her  to,  and 
sent  a  boy  who  went  with  orders 
to  the  ostler  at  the  stable  not  to  let 
the  prisoner  have  the  mare  again. 
The  prosecutor  then  told  the  prisoner 
"  never  to  put  finger  near  the  marc 
again,"  to  which  the  prisoner  answer- 
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ed  "  Well."  The  prisoner  afterwards 
applied  to  the  ostler  for  the  msre,  and 
obtained  her  by  means  of  a  false 
statement.  Held,  that  the  prisoner 
was  rightly  convicted  of  larceny.  Reg, 
V.  Stear,  11 

2.  A,  a  servant  to  a  tallow-chand- 
ler, dandeatinely  removed  some  of  his 
master's  fat  from  one  place  to  another, 
and  then,  in  conjunction  with  B.,  en- 
deavonred  to  sell  it  to  his  master  as 
the  property  of  B.  and  C.  Held,  that 
A.  was  rightly  eonvicted  of  larceny. 
Reg.  T.  Mall,  47 

3.  In  a  tannery,  certain  skina  had 
been  dressed,  the  wages  for  dreaaing 
paid,  and  the  skins  deposited  in  a 
warehonse.  TTie  prisoner  aftierwards 
clandestinely  removed  those  skins  and 
carried  them  away,  "  with  intent  to 
deliver  them  to  the  foreman,  and  get 
paid/err  them  at  if  they  were  hie  own 
work."     Held,  not  a  larceny. 

To  constitute  larceny  there  must 
be  an  intention,  without  any  colour 
of  right,  to  deprive  the  owner  of  the 
entire  property.  Reg.  v.  Holloway,  40 

4.  The  act  of  secreting  a  letter  by 
a  person  employed  in  the  poat-office, 
coupled  with  an  intention  to  deprive 
the  owner  of  the  proper^,  ia  a  lar- 
ceny.    Reg.  V.  Wynn, 


5.  A  special  verdict,  "Not  gnilty 
of  atealing  the  watch,  but  guilty  of 
keeping  possession  of  it,  in  the  nope 


ri 

d,  from  the  time  he  first  bod 
the  watch,"  ia  an  acquittal,  upon  a 
chsrge  of  larceny.  Reg.  v.  York,  21 
6.  The  prisoner  found  a  bank-note 
in  the  high  road ;  at  that  time,  b« 
had  no  means  of  discovering  the 
owner,  nor  any  reason  to  believe  that 
the  owner  knew  where  to  find  it ;  be 
picked  it  up,  intending  to  appropriate 
it  to  his  own  use ;  the  next  dsy  he 
was  informed  who  was  the  owner  ;  he 
afterwards  did  appropriate  it  to  his 
own  use.  Held,  that  he  waa  not 
gnilty  of  larceny. 

Yir2 
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In  order  to  constitute  the  crime  of 
larceny,  there  must  be  (at  least)  a 
taking  of  the  chattels  of  another  ani- 
nu)  furandiy  and  against  the  will  of 
the  owner. 

By  animu8  furandi  is  to  be  under- 
stood the  intention  not  to  take  a  par- 
tial or  temporary,  but  the  entire  do- 
minion over  the  chattels,  without  a 
colour  of  right. 

The  crime  of  larceny  cannot  be 
committed  unless  the  goods  taken  ap- 
pear to  have  an  owner,  and  the  party 
taking  must  know  or  belieye  that  the 
taking  was  against  the  wiU  of  that 
owner. 

A  person  who  finds  goods  which 
are  lost  may  convert  them  animo  fu- 
randi under  some  circumstances,  so 
as  not  to  be  guilty  of  larceny — as 
in  the  taking  of  waif  and  treasure- 
trove,  which  are  really  goods  without 
an  owner,  the  taker  would  not  be 
guilty  of  larceny,  though  he  took  ori- 
ginally animo  furandi  :  so,  when  a 
person  finds  a  purse  in  the  highway, 
and  takes  it  animo  furandi,  not  being 
presumed  to  know  the  owner,  nor 
having  at  the  time  the  means  of  dis- 
covering him,  it  is  not  felony. 

To  prevent  the  taking  of  goods 
from  being  larceny,  it  is  essential  that 
they  shomd  be  taken  under  such  cir- 
cumstances as  that  the  owner  would 
be  reasonably  presumed  by  the  taker 
to  have  abandoned  them,  or,  at  least, 
not  to  know  where  to  find  them.  If 
a  man,  therefore,  finds  goods  that  have 
been  actually  lost,  or  are  reasonably 
supposed  by  him  to  have  been  lost, 
and  appropriates  them  animo  furandi, 
really  believing  when  he  takes  them 
that  the  owner  cannot  be  found,  it  is 
not  larceny ;  but,  if  he  really  believes 
that  the  owner  can  be  found,  it  is  lar- 
ceny.    Reg.  V.  Thurbomt  67 

7.  The  prisoner  had  in  his  pos- 
^ssion  a  note  which  had  been  lost 
for  two  days.     Upon  the  trial  of  the 


prisoner  for  felony,  the  jury  were  di- 
rected, that  if  they  were  of  opinion 
that  at  the  time  when  the  prisoner 
first  resolved  to  appropriate  it  to  his 
own  use  he  knew  the  owner,  or  be^ 
lieved  that  he  could  be  found,  they 
were  to  find  him  guilty.  Held,  an 
erroneous  direction,  as  it  was  possible 
that  the  prisoner  might  for  some  time 
have  had  honest  possession  of  the 
note,  in  which  case  a  subsequent  con- 
version would  not  amount  to  larceny. 
Reg.  V.  Preston,  641 

8.  A  clerk,  who  receives  money  or 
goods  directly  from  his  master  for  a 
special  purpose  on  behalf  of  his  mas- 
ter, and  appropriates  them  to  his  own 
use,  is  guilty  of  larceny  and  not  em- 
bezzlement.    Reg,  y.  Hawkins,    328 

9.  The  prosecutors  employed  the 
prisoner  (a  butcher  and  drover)  to 
take  pigs  and  deliver  them  to  A.,  and 
to  bring  back  such  sum,  in  post-office 
orders  or  a  cheque,  as  A.  should  give 
him,  on  being  shown  by  him  a  paper 
from  the  prosecutors.  He  had  2/. 
given  him  for  his  expenses,  for  which 
he  was  to  account,  but  nothing  was 
said  of  the  manner  in  which  he  was 
to  be  paid  for  his  trouble :  there  was 
an  established  custom  to  pay  drovers 
so  much  by  the  day  for  the  time  they 
were  employed.  The  prisoner  was  at 
Hberty  to  drive  cattle  at  the  same  time 
for  others.  He  sold  the  pigs,  and 
appropriated  the  proceeds  to  his  own 
use.  Held,  that  the  prisoner  was  not 
a  servant  to  the  prosecutor.  That, 
as  a  bailee,  without  proof  that  he  in- 
tended to  appropriate  them  to  his 
own  use  at  the  time  he  received  them, 
he  could  not  be  convicted  of  larceny. 
Aliter,  if  a  servant.  Reg,  v.  Heg,  209 

10.  The  prisoner  went  away  with 
the  wife  of  the  prosecutor,  and  took 
with  him  a  box  of  his  own  in  which 
he  had  assisted  in  placing  property 
of  the  husband.  He  subsequently 
cohabited  with  the  wife,  used  some  of 
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the  property,  and  pledged  a  portion, 
consisting  of  her  wearing  apparel, 
and  appropriated  the  proceeds  to  his 
own  use.  Held,  that  he  was  pro- 
perly convicted  of  larceny.  Reff,  v. 
Thompson,  294 

11.  Without  feloniously  obtaining 
possession  there  c^not  oe  larceny. 
Reg.  y.  ThUtle,  204 

12.  The  prisoner  was  a  shareholder 
in  a  puhlic  company,  unincorporated, 
but  authorized  under  the  statute  to 
8ue  or  prosecute  in  the  name  of  the 
treasurer  ;  he  was  also  a  clerk  to  the 
company,  appointed  by  the  directors, 
who  paid  him  his  salary,  and  fixed 
the  duties  he  had  to  perform.  A 
cheque  had  been  drawn  in  the  name 
of  the  company,  paid  by  the  bankers, 
and  returned  by  them,  in  the  course 
of  business,  through  a  messenger  to 
the  prisoner,  whose  duty  it  was  to 
hold  such  returned  cheque  for  the  use 
of  the  directors.  The  prisoner  pur- 
loined the  cheque.  Held,  that  he  was 
properly  convicted  of  larceny.  Reg. 
y.  Watts,  342 

Held,  also,  that  he  was  properly 
convicted  as  servant  to  A.  (the  chair- 
man of  the  directors),  and  others.  lb. 

Where,  according  to  the  course  of 
business,  paid  cheques  are  returned  by 
the  bankers  to  the  directors  of  a  com- 
pany, they  become  their  property,  as 
directors.  lb. 

The  prisoner,  as  a  shareholder,  had 
no  property  in  such  a  cheque.        lb. 

13.  The  prisoner  received  various 
articles  of  clothing  from  his  employer 
to  sell  about  the  country  ;  to  each 
article  was  affixed  a  separate  price. 
The  prisoner  was  to  receive  a  com- 
mission upon  the  goods  he  sold,  and 
to  return  the  remainder.  The  pri- 
soner fraudulently  pawned  some,  and 
appropriated  the  rest  to  his  own 
use.  Held,  that  he  was  properly 
convicted  of  larceny.   Reg.  v.  Poyser. 
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14.  The  prisoner  was  indicted  for 
larceny.  The  jury  found  a  verdict 
that  the  goods  were  parted  with  con- 
ditionally, that  the  money  was  to  be 
paid  at  the  time,  and  that  the  pri- 
soner took  them  with  a  felonious  in- 
tent. Held  to  amount  to  a  verdict  of 
guilty.     Reg.  v.  Cohen,  5/6 

15.  The  prisoners,  J.  and  W.,  by 
a  trick,  in  which  they  pretended  to 
be  ready  and  willing  and  about  to 
pay  oeer  to  the  prosecutor  forty-two 
sovereigns,  induced  the  prosecutor  to 
draw  a  cheque  upon  his  banker  for 
42/.,  and  to  give  it  to  J.  At  the 
request  of  J.  the  prosecutor  went 
with  him  to  get  the  cheque  cashed. 
The  banker  cashed  the  cheque  to  the 
prisoner  in  notes  and  gold,  as  di- 
rected by  the  prosecutor  at  the  time. 
J.  then  by  another  trick  got  rid  of 
the  prosecutor.  The  jury  found  that 
the  prisoners  throughout  intended  to 
get  the  property  of  the  prosecutor  by 
fraud,  and  that  the  prosecutor  did 
not  intend  to  part  witn  his  property 
in  the  checque  and  the  money  paid 
upon  it  until  he  received  the  forty- 
two  sovereigns.  Held,  that  the  pri- 
soners were  properly  convicted  of 
larceny.  Reg.  v.  Johnson  and  an- 
other, 612 

16.  Pigeons  tame  and  reclaimed, 
kept  in  an  ordinary  dovecot,  and 
having  access  to  the  open  air,  are  the 
subject  of  larceny.     Reg.  v.  Cheafor, 
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iS'ee  Embezzlement,  1. 
See  False  Prbtbncsb^  3. 

LUNATIC. 
Evidence  of.  See  Evidence,  13. 


MAERIAGE. 
Refiisal  by  ministers  to  marry.  See 

PLSADIKa,  13. 
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MATITIIAGE  LICENSE. 

Obtaining  license  from  surrogate. 
See  Peejuet,  1. 

MASTEE  OR  SEEVANT. 
See  Embezzlemxkt,  1. 

NIGHT  POACHING. 
Statement  of  close. 

In  an  indictment  for  night  poach- 
ing under  stat.  9  Greo.  IV.  c.  69»  it  is 
not  necessaiy  to  name  any  particular 
close ;  it  is  sufficient  to  saj»  '*  land  in 
the  occupation  of  B.  or  C./'  as  the 
fact  may  be.    Reg.  y.  Eaton,       598 

It  is  not  necessary  where  several 
persons  are  indicted  together  that 
they  should  all  have  been  upon  the 
same  parcel  of  land.  lb. 

If  several  persons  in  one  party  are 
in  parcels  of  land  described  in  the 
indictment  as  in  different  occupations^ 
it  is  within  the  statute.  lb, 

NUISANCE. 

A  pauper  who  has  not  the  means 
of  burying  his  deceased  child,  and 
who  refuses  to  accept  a  loan  from  the 
parish  and  apply  it  to  that  purpose, 
is  not  liable  to  be  indicted  for  a 
nuisance  arising  from  the  decomposi- 
tion of  the  child's  body.  Rcff,  v. 
Fann,  632 

OEDER  OF  JUSTICES. 

A  soldier,  who  disobeys  an  order 
of  justices  to  pay  a  certain  sum  per 
week  to  the  mother  of  a  bastard 
child,  of  which  child  he  is  adjudged 
to  be  the  putative  father,  is  liable  to 
be  indicted.  [But  see  the  subsequent 
Mutiny  Act.]    Reg.  v.  Ferrall,     290 

PEEJUET. 

1.  A.  swore  falsely  before  a  surro- 
gate, and  thereby  obtained  a  license 
for  the  marriage  of  B.  and  C,  which 
license  was  not  acted  upon.     Query  : 


Was  A.  guilty  of  peijnry?     Reg.  r. 
Chapman,  90 

2.  Upon  a  trial  of  ejectment,  in 
order  to  prove  the  copy  of  a  will^  P. 
swore  that  he  had  examined  it  with 
the  original  in  the  registry  at  L.^ 
and,  in  order  to  prove  probate,  swore 
that  he  had  examined  a  memorandum 
at  foot  of  the  copy,  with  the  entry  in 
the  account  book  at  the  same  registry. 
This  examination  did  not  render  the 
document  l^ally  admissible  in  evi- 
dence. The  Judge  offered  to  receive 
it;  but  it  was  withdrawn.  P.  had 
not  made  either  examination.  He 
was  indicted  for  peijury  and  con- 
victed. Held,  that  as  the  statements 
were  made  with  a  view  to  the  docu- 
ment being  received,  and  if  received 
it  would  have  been  material  to  the  is- 
sue, the  conviction  for  perjury  must 
be  affirmed.     Reg,  v.  Philpotts,  607 

3.  An  arbitrator  appointed  under 
the  County  Court  Act  has  no  power 
to  administer  an  oath.  False  swear- 
ing before  such  a  person  is  not  per- 
jury.    Reg,  V.  Hallett,  563 

4.  The  prisoner  was  indicted  for 
perjury.  The  indictment  alleged 
that,  upon  a  previous  trial,  in  which 
the  prisoner  was  a  witness,  she  was 
asked  (and  it  was  a  material  ques- 
tion) whether  she  ever  got  one  Mile 
Williams  to  vrrite  a  letter  for  her; 
that  she  swore  that  she  never  got  a 
Mr,  Milo  Williams  (pointed  out  to 
her  in  Court,  and  who  was  proved  to 
have  written  the  letter)  to  write  a 
letter  for  her.  The  letter  was  theu 
shown  to  her,  and  she  repeated  her 
denial.  Held,  that  the  materiaUty 
was  sufficiently  alleged.  That  the 
allegation  in  reference  to  Milo  Wil- 
liams was  sufficient.  That  the  letter 
was  sufficiently  identified.  Reg.  v. 
Bennett,  567 

PLEADING. 
1 .  Certainty  of  statement  of  loew 
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tn  quo  under  stat.  9  Geo.  IV.  c.  69. 

See  Night  Poacuino^  1 . 

Stealing  and  receiving, 

2.  In  charging  in  the  same  indict- 
ment under  stat.  1 1  &  12  Vict.  c.  46, 
8.  3,  a  receiving  together  with  a 
stealing,  the  prosecution  is  not  limited 
to  one  count  for  receiving.  Reg  v. 
Beetan,  87 

Deserting  child  of  tender  years, 

3.  An  indictment  for  leaving  and 
deserting  an  infant  child  of  tender 
years,  with  intent  to  injure  and  ag- 
grieve the  inhabitants  of  A.,  is  not 
sufficient,  there  being  no  averment 
that  the  child  was  settled  elsewhere, 
nor  any  allegation  that  the  child  re- 
ceived any  damage  or  was  likely  to 
do  so.     Beg,  v.  Cooper^  116 

See  also  Infant. 

Indictment  for  stealing  coin  described 
as  "  Goods  and  chattels,*' 

4.  An  indictment  charging  the 
stealing  "two  pieces  of  the  current 
silver  coin  of  the  realm  called  shil- 
lings, of  the  goods  and  chattels  of 
S.  F.,"  is  sufficient;  for  that  the 
words  "of  the  goods  and  chattels" 
ought  in  such  case  to  be  rejected  as 
surplusage.     Reg,  v.  Radley,       144 

5.  In  an  indictment  for  larceny, 
"one  ham  of  the  value,"  &c.  is  a 
sufficient  description.  Reg,  t.  Gal- 
tears,  196 

Indictment  of  a  bankrupt  for  not  dis- 
closing his  real  estate, 

6.  An  indictment  under  the  stat.  5 
&  6  Vict.  c.  122,  8.  32,  charging  a 
bankrupt  that  "  at  the  time  of  his  ex- 
amination, to  wit,"  &c.,  "he  was 
possessed  of  a  real  estate,  to  wit," 
&c.,  and  "  that  he  at  the  time  of  his 
said  examination,"  &c.,  "  did  not  dis- 
cover when  he  disposed  of,  assigned 
and  transferred  the  saidjestate,"  &c., 
without  averring  that  the  bankrupt 
had  disposed  of,  assigned  or    trans- 


ferred the  said  estate,  &c.  Held 
insufficient.  Reg,  v.  ti arris,  177 
QueiTi  Whether  an  indictment 
under  the  same  statute  charging  that 
the  bankrupt  "  submitted  himself  to 
be  examined,"  &c.,  and  "  that  at  the 
time  of  his  said  examination,"  &c., 
sufficiently  alleges  that  the  bankrupt 
was  exammed.    lb. 

Omitting  to  state  the  false  pretence. 

7,  An  indictment  charging  that  A. 
on,  &c.,  in,  &c.,  "  did  unlawfully  at- 
tempt and  endeavour  fraudulently, 
falsely,  and  unlawfully  to  obtain  from 
B.  a  large  sum  of  money,  to  wit,  the 
sum  of  22/.  10«.,  with  intent  thereby 
then  and  there  to  cheat  and  defraud 
the  said  B.,"  without  stating  the 
means  adopted  by  the  prisoner,  was 
held  insufficient,  after  conviction. 
Reg.  V.  Marsh,  192 

Causing  the  death  of  an  infant, 

8,  An  indictment  for  causing  (qy. 
not  preventing)  the  death  of  an  infant 
child,  by  a  mere  non-feasance,  with- 
out any  statement  of  the  age,  or  in- 
capacity on  the  part,  of  the  child  to 
take  care  of  itself,  is  bad.  Query, 
Whether  describing  it  as  an  infant 
child,  of  tender  years,  is  sufficient? 
But  an  indictment  for  causing  the 
death  of  an  infant  child  by  a  mtf- 
feasance,  as  casting  and  throwing  on 
a  heap  of  ashes  (and  leaving  it  there 
exposed,  &c.)  is  sufficient,  without 
any  statement  of  the  age,  if  the  death 
of  the  child  be  traced  to  that  act. 
"  Not  named,"  when  consistent  with 
the  fact,  is  a  sufficient  description  in 
such  an  indictment ;  aliter,  not  bap- 
tized.    Reg.  V.  JVaters,  57 

9,  Semble,  in  an  indictment  for 
an  indecent  exposure,  it  is  sufficient 
to  allege  that  A.  B.  "unlawfully, 
wilfully,  pubhcly,  and  indecently  did 
expose  and  exhibit,"  &c.,  "  in  the  pre- 
sence of"  C.  D.,  "  and  divers  other 
liege  subjects,"  &c.  Reg,  v.  7Febb,23 
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Secreting  Utters  by  a  person  «w- 
ployed  in  the  po9t  office. 

10.  In  an  indictment  upon  the 
8Ut.  7  WiU.  IV.  &  1  Viet.  c.  36,  8. 
26,  against  a  person  employed  under 
the  post  office,  for  secreting  letters,  | 
it  is  not  necessary  to  set  out  the  pur- 
pose for  which  he  secreted  them. 
Reff.  ▼  Tfynn,  82 

Moneys  received  by  a  collector  of 
poor^s  rates. 

11.  Money  received  by  a  collector 
of  the  poor's  rate  is  sufficiently  de- 
scribed as  the  property  of  the  over- 
seers only ; — naming  them.  Reg.  v. 
Adey,  296 

Setting  out  promissory  note, 

12.  An  indictment  charging  that 
A.  unlawfully  did  falsely  pretend  that 
a  certain  printed  paper  was  a  good 
and  valid  promissory  note,  is  suffi- 
cient, without  setting  out  the  paper. 
Reg.  V.  Coulson,  332 

Refusal  to  marry, 

13.  Query,  Whether  a  refusal  by 
a  minister  of  the  established  church 
to  marry  an  applicant  (all  temporal 
formalities  having  been  properly  per- 
formed) on  the  ground  that  he  has 
not  been  confirmed,  and  will  express 
no  desire  to  be  confirmed,  is  an  in- 
dictable offence?  if  so,  in  order  to 
support  the  indictment,  the  parties 
must  both  have  presented  themselves, 
for  the  purpose  of  being  married, 
within  canonical  hours.  The  indict- 
ment must  aver  that  the  parties 
might  have  been  lawfully  married. 
Reg,  V.  JameSy  300 

14.  Query,  Whether  the  words  "so 
as  aforesaid  feloniously  stolen"  ne- 
cessarily mean  that  the  goods  were 
stolen  by  the  person  in  the  preceding 
count  mentioned.  Reg.T.  Craddoc/c,  36 1 

15.  Reference  from  one  count  to 
another.     See  Venue,  2. 


POACHING. 
See  Night  Poaching. 

POINTS  OF  PRACTICE. 

"A    conviction"   is    a    condition 

Srecedent  in  all  cases  to  give  juris- 
iction  to  this  Court,  289 

The  Court  will  not  entertain  any 
question  which  is  not  reserved  in  the 
case  (p.  24),  even  though  it  should 
be  fairly  deducible  from  the  case  it- 
self, 214 

The  Court  will  not  consider  an  ob- 
jection to  the  validity  of  an  indict- 
ment if  it  be  not  reserved,  and  the  in- 
dictment be  not  set  out  in  the  case 
itself,  24,  37 

Tlie  Court  upon  a  case  reserved, 
on  which  the  indictment  is  set  ont, 
will  look  at  the  indictment,  and  if 
bad  reverse  the  judsment,         26, 37 

The  Court  will  Jso  look  at  the  in- 
dictment for  the  purpose  of  assisting 
their  judgment,  although  it  be  not 
set  out,  382 

The  Court  will  not  go  into  any 
matter  of  evidence  which  occurred  at 
the  trial,  if  it  is  not  referred  to  in  the 
case,  214,256,346 

The  Court  will  not,  except  perhaps 

under  extreme  circumstances,  send  a 

case  back  to  be  amended,  40 ;  179,  n  ; 

270.  n.;  318,  n. ;  412,  n. ;  423,  n. 

The  Court  will  not  send  a  case 
back  to  be  amended  in  order  to  raise 
a  point  (not  reserved)  whether  a  cer- 
tain question  should  have  been  left  to 
the  jury,  214 

Before  a  case  is  submitted  to  this 
Court  counsel  may  apply  to  the 
Judge,  by  whom  it  is  stated,  to 
amend,  214,  347,  n. 

A  case  reserved  in  term  after  this 
Court  has  begun  to  sit,  (usually  the 
second  Saturday  in  term,)  properly 
belongs  to  the  next  rota,  270,  n. 

If  a  case  reserved  by  a  Judge  of 
one  of  the  superior  Courts  should  be 
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called  on  when  such  Judge  is  not 
present,  it  will  be  adjourned  until  he 
be  present;  dthough  a  Judge  who 
was  present  at  the  trial,  and  there- 
fore acquainted  with  the  factSy  should 
be  one  forming  this  Ck)nrt,  and  pre- 
sent when  the  case  is  so  called  on, 

342 ;  but  see  286 

An  objection  to  an  indictment 
raised  in  arrest  of  judgment  may  be 
submitted  to  this  Court,  81 

A  point  which  has  been  decided 
upon  demurrer  in  the  Court  below 
cannot  be  reserved  for  this  Court, 

179,  note ;  286 

Setnble,  Where  by  arrangement 
no  judgment  is  at  the  trial  given 
upon  a  demurrer,  which  does  not  ap- 
pear upon  the  record,  and  the  case 
goes  on,  and  the  prisoner  is  con- 
victed, the  point  raised  upon  de- 
murrer may  be  reserved.  [See  how- 
ever.  Rules  of  Courts  vii.]    155 — 288 

One  counsel  only  can  be  heard  on 
each  side  {but  see  457)>  342 

Counsel  for  the  prisoner  address 
the  Court  first,  and  have  a  reply. 

This  Court  will  consider  the  case 
reserved  and  give  judgment,  although 
no  counsel  should  appear  on  either 
side. 

Counsel  will  be  heard  in  support 
of  the  conviction,  although  no  coun- 
sel should  appear  on  behalf  of  the 
prisoner,  81 

So,  by  counsel  for  the  prisoner, 
although  no  counsel  should  appear 
for  the  Crown. 

Sembfe,  There  is  no  appeal  from 
this  Court  by  a  writ  of  error,        2S6 

Where  a  case  is  reserved  a  prisoner 
should  not  be  discharged  on  his  own 
recognizance,  506 

Where  a  prisoner  is  found  guilty 
against  the  evidence  and  against  the 
direction  of  the  Court,  29 1,  458 

POISON. 

To  administer  cocculus  indicus  ber- 


ries with  intent  to  kill,  is  to  ad- 
minister poison  within  the  statute  7 
WiU.  IV.  &  1  Vict.  c.  85,  s.  2 ;  al- 
though the  kernel  only  is  poison  and 
the  stomach  will  not  act  upon  the 
pod,  and  the  whole  is  therefore  in- 
nocuous. A  person  who  at  the  same 
time  administers  a  poison  and  its  an- 
tidote, does  not  admmister  poison,  (per 
Alderson,  B.).  Reg.  v.  Cluderay,  219 

PRACTICE. 

1  •  Upon  a  case  reserved,  where  the 
indictment  is  included  in  the  state- 
ment of  the  case,  the  Court  may  look 
at  the  indictment,  and,  if  bad,  reverse 
the  judgment.     Reg.  v.  Webb,       23 

2.  Semble,  Upon  a  case  reserved, 
the  Court  will  not  entertain  a  ques- 
tion as  to  a  matter  of  error  upon  the 
record — the  Court  not  being  consti- 
tuted for  that  purpose.  Reg.  v. 
JFynn,  32 

3.  Where  a  prisoner  has  been  con- 
victed, and  a  question  of  law  re- 
served, this  Court  will  hear  counsel 
for  the  prosecution,  although  no  one 
appears  for  the  prisoner.  Reg,  v. 
Martin,  78 

4.  Where  the  prisoners  have  not 
been  tried  and  convicted,  this  Court 
has  no  authority  to  hear,  nor  has  the 
Judge  below  power  to  reserve,  a  case 
upon  the  validity  of  an  indictment 
upon  which  he  has  already  given 
judgment,  even  though  the  judgment 
should  have  been  given  expressly 
with  a  view  to  reserving  the  case. 
Under  such  circumstances  the  proper 
course  for  the  prisoner  is  to  bring  a 
writ  of  error  before  the  Queen's 
Bench.  Where  judgment  is  so  given 
against  a  prisoner,  this  Court  has  no 
power  to  place  him  in  the  same  situa- 
tion that  he  was  in  before  the  de- 
murrer. Semble,  where'  (by  arrange- 
ment) no  judgment  is,  at  the  trial, 
given  upon  the  demurrer,  the  case 
goes  on  and  the  prisoner  is  convicted. 
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the  point  raised  upon  demurrer  maj 
be  reserved.  (See,  however,  the 
Rules  of  Court,  Appendix.)  Semble^ 
the  judgment  of  this  Ck)urt  deprives 
the  party  of  his  writ  of  error.  Reg. 
V.  Faderman,  286 

5.  Where  an  objection,  that  the 
learned  Judge  at  the  trial  did  not 
leave  a  certain  question  to  the  jury 
has  not  been  reserved,  this  Court  wiU 
not  send  the  case  back  to  be  amended 
in  order  to  raise  the  point.  This 
Court  will  not  consider  an  objection 
which  has  not  been  reserved,  even 
though  it  should  be  fairly  deducible 
from  the  case  itself.  This  Court  will 
not  go  into  any  matter  of  evidence 
which  occurred  at  the  trial  if  it  is  not 
stated  in  the  case.  Before  the  case 
is  submitted  to  this  Court  counsel 
may  apply  to  the  Judge,  by  whom  it 
is  stated,  to  amend.     Jt^,  v.  Smithy 

214 

6.  Where  a  prisoner  was  indicted 
for  stealing  certain  goods,  and  in  a 
subsequent  count  for  receiving  the 
said  goods  **  mo  as  aforesaid  felom- 
ously  stolen^**  &c. :  and  the  jury  ac- 
quitted of  the  stealing  and  convicted 
of  the  receiving,  the  conviction  was 
affirmed  upon  a  case  reserved  upon  a 
motion  in  arrest  of  judgment,  Reg, 
V.  Craddoek,  361 

Where  the  receiving  is  so  laid,  the 
Judge  should  direct  the  jury  to 
acquit  upon  the  count  for  receiving, 
if  they  should  not  find  the  prisoner 
guilty  of  stealing.  lb, 

7.  The  Cour^  for  the  purpose  of 
assisting  its  judgment,  will  look  at 
the  indictment,  although  it  be  not  set 
out  in  the  case.     Reg,  v.  Williams, 

382 

8.  Upon  the  cross-examination  of 
a  witness  for  the  prosecution,  counsel 
for  the  prisoner  ought  not  to  be  al- 
lowed to  put  the  depositions  into  the 
witness's  hands  and  ask  him  if  he 
persists  in  the  statement  he  has  al- 


ready made  in  his  evidence  in  court. 
Reg.  V.  Ford,  573 

9.  When  a  prisoner  is  charged 
with  a  felony  committed  after  a  pre- 
vious conviction,  and  also  with  the 
previous  conviction,  the  prisoner  is 
to  plead  to  the  whole  indictment ;  the 
jury  are  first  to  inquire  into  the  felony 
only;  afterwards  the  previous  con- 
viction. The  practice  is  in  substance 
the  same  as  it  was  before  the  statute 
14  &  15  Vict.  c.  19.  Reg.  v.  Shut- 
tleuwrth,  626 

PREVIOUS  CONVICTION. 

Where  a  counsel  for  a  prisoner 
on  cross-examination  of  a  witness  for 
the  prosecution  adduces  evidence  of 
good  character  for  a  limited  time  prior 
to  the  prosecution,  the  counsel  for 
the  prosecution  may  give  in  evidence 
a  previous  conviction,  although  it  did 
not  occur  within  the  time  to  which 
the  cross-examination  was  limited; 
but  it  would  be  otherwise  if  the  wit- 
ness volunteered  the  statement.  In 
the  former  case  the  prosecution  would 
not  be  entitled  to  a  reply.  In  the 
latter  case  he  would  not  be  entitled  to 
give  evidence  to  rebut  the  voluntary 
statement.  Reg,  v.  Shrimpton,  628 
See  Practice,  9. 

RECEIVING. 

1.  An  indictment  charged  the  pri- 
soner with  receiving  certain  fowls 
knowing  them  to  have  been  stolen. 
The  fowls  had  been  stolen  at  M.  by 
the  prisoner's  husband,  and  by  him 
sent  by  coach  to  B.  The  prisoner 
went  to  the  coach  office  at  B.,  and 
claimed  the  hamper  or  box  in  which 
they  were  packed.  It  was  not  de- 
livered to  her.  She  was  then  taken 
into  custody.  Held,  that  the  prison* 
er  was  improperly  convicted  of  re- 
ceiving.    Reg,  V.  ITtY/,  150 

2.  A  wife  cannot,  jointly  with  her 
husband,  be  convicted  of  receiving 
stolen  goods. 
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Where  both  found  guilty  on  a  jomt 
indictment,  the  conviction  of  the  hus- 
band affirmed ;  of  the  wife,  quashed. 
Beg,  y.  Matthews^  337 

8.  A.  received  from  the  thief.  B. 
subsequently  received  from  A.  Held, 
that  fi.  could  not  be  convicted  upon 
a  count  charging  a  joint  receiving  by 
A.  and  B.     Reg.  v.  Gray,  411 

4.  Several  counts  for  receiving.  See 
Pleading,  2. 

5.  Corrupt  receiving  of  money 
under  the  statute  7  &  8  Geo.  IV.  c.  29, 
s.  58.  See  Corrupt  receiving  of 
Monet. 

6.  Evidence  of  a  receiving.  See 
Evidence,  7»  12,  14. 

JOINT-RECEIVING. 
See  Receiving,  2,  3. 

ROBBERY. 
See  Assault,  1. 

RULES  AND  ORDERS  OF 
COURT. 

See  Appendix,  vi. 

SECRETING  LETTERS. 
See  Pleading,  10. 

SEDUCTION. 

See  Conspiracy  to  producb  De- 
filement. 

SERVANT. 

A  collector  of  poor's  rates,  employ- 
ed by  the  overseers,  is  properly  charged 
with  embezzlement,  aa  servant  to  the 
overseers,  although  there  are  church- 
wardens for  the  same  parish,  who 
took  part  in  making  the  rates.  Reg, 
V.  Adey,  296 

A  collector  of  poor's  rates,  as  a 
servant  to  the  overseers,  has  authority 
to  receive  the  rates  from  the  landlord 
if  he  will  pay  them  to  liim.  lb. 


Semble,  he  would  have  authority 
to  receive  them  from  any  person  who 
would  pay  them  to  him.     lb. 

See  Embezzlement,  1. 
See  Larceny,  8, 11. 

SEXUAL  INTERCOURSE. 
See  Assaults,  8,  4. 

SHAREHOLDER. 
See  Larceny,  11. 

SHED. 
See  Arson. 

SHOOTING  WITH  INTENT  TO 
PREVENT  AN  ESCAPE. 

The  prisoner  (a  constable),  guard- 
ing a  copse,  saw  A.  stealing  wood 
therefrom.  The  prisoner  shot  at  A. 
as  the  only  means  of  preventing  his 
escape.  A.  had  before  been  repeatedly 
convicted  of  stealing  wood,  but  those 
convictions  were  unknown  to  the 
prisoner.  The  prisoner  was  convicted 
of  shooting  with  intent,  &c»  Held, 
that  he  was  properly  convicted,  as»  at 
the  time,  he  did  not  know  that  A.  had 
committed  a  felony,  Reg,  v.  l)ad- 
*on,  385 

SODOMY. 

Consentient  convicted,  agent  being 
12  years  of   age.     Reg,  v.   Allen, 

55 

SOLDIER. 

See  Order  op  Justices. 

STATUTES. 

53  Geo.  III.  c.  127,  s.  7>  (and  27 

Geo.  II.  c.  20).     Levy  of  church  rate. 

Reg,  V.  Williams,      235 

7&8Geo.IV.c.29,s.8.  Threaten- 
ing letter.     Reg.  v.  SmUk,  214 
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7  &  8  Geo,  IV.  c.  29,  s.  53.     Ob- 

tainiiig    money    by   false   pretences. 

Reg,  y.  Joms^  270 

7  &  8  Geo.  IV.  c.  29,  s.  58.    Cot- 

rupt  receiving  of  money. 

Reg.  V.  Pascoe,  141 

9  Geo.  IV.  c.  69.    Night  poaching. 

Reg,  V,  Eaton,  598 

11  Geo.  IV.  &  1  Will.  IV.  c.  66. 

Warrant  order  or  request. 

Reg.  V.  niidge,  127 

Reg,  y.  Dawson,        428 
11  Geo.  IV.  &  1  WiU.  IV.  c.  66, 
s.  24.    Venue  in  forgery. 

Reg.  v.  Smithies,        1 90 

I  Will.  IV.  c.  66,  s.  19.  Engrav- 
ing bill  of  exchange,  &c. 

Reg,  v.  Faderman,  286 
7  Will.  IV.  &  1  Vict.  c.  26,  s.  6. 
Secreting  letters  by  persons  employed 
in  post  offices. 

Reg,  v.  Wynn,  32 

7  WiU.  IV.  &  1  Vict.  c.  85,  s.  2. 
Administering  poison. 

Reg,  y.  Cluderag,     219 
7  Will.  IV.  &  1  Vict.  c.  85,  s.  1 1 . 
Where  the  offence  chained  shall  in- 
clude an  assault. 

Reg,  V.  Bird,  448 

5  &  6  Vict.  c.  122,  s.  32.  Bank- 
rupt not  disclosing  his  real  estate. 

Reg.  V.  Harris,  177 

7  &  8  Vict.  c.  66,  s.  16.  Jury  de 
medietate  lingtue. 

Reg,  V.  Manning  ^  Wife,  155 

II  &  12  Vict.  c.  42,  s.  17.  De- 
positions. Reg.  y.  Christopher  and 
others,  225 

11  &  12  Vict.  c.  42,  s.  18. 

Reg.  V.  Sansonee,      260 
11  &  12  Vict.  c.  46.    Receivers. 

Reg.  V.  Martin,  78 

Reg,  V.  Bee  ton,  87 

11  &  12  Vict.  c.  78.    Constituting 

Court  of  Criminal  Appeal.  See  Statute, 

App.  i.,  and  see  Reg.  v.  Masters,     1 

Reg.  V.  Martin,  78 
and  see  below,  "  Interpretations 
UPON  TUK  Statute." 


12  &  13  Vict.  c.  76.  Procuring 
defilement  of  young  women. 

Reg.  V.  Mears,  414 

14  &  15  Vict.  c.  19,  s.  9.  Previous 

conviction.    Reg.  v.  Key,  623 

Reg.Y.Shuttleworth,  626 

Evidence  of  Character. 

Reg.  y.  Shrimpton,    628 

STATUTES,  SECTIONS  OF, 
ABSTRACTED. 

27  Geo.  II.  c.  20,  s.  1.  Distress  for 
church  rates,  237 

38  Geo.  III.  c.  52.  Indictments  for 
offences  committed  within  the  county 
of  any  city  or  town  corporate  may  be 
preferred  at  any  sessions  in  county 
next  adjoining,  83 

53  Geo.  III.  c.  127,  s.  7.  Dbtress 
for  church  -rates,  238 

5  Geo.  IV.  c.  83,  s.  4.  Indecent 
exposure  of  person,  24 

7  Geo.  IV.  c.  64,  s.  12.  Offences 
committed  within  500  yards  of  boun- 
daries of  counties,  &c.  278 

7  Geo.  IV.  c.  64,  s.  14.  Statement 
of  name  of  owners  upon  an  indict- 
ment for  larceny,  406 

11  Geo  IV.  &  1  Will.  IV.  c.  66,  s. 
24.  Venue  in  forgery,  190 

7  Will.  IV.  &  1  Vict.  c.  36,  s.  26. 
Stealing  or  secreting  letters  by  persons 
in  the  post  office,  33 

7  Will.  IV.  &  1  Vict,  c  85,  s.  2. 
Administering  with  intent  to  poison, 

220 

7  Will.  IV  &  1  Vict.  c.  85,  s.  n. 
When  the  offence  charged  shall  in- 
clude an  assault,  448 

2  &  3  Vict.  c.  82,  s.  1.  Offences 
committed  within  a  detached  part  of  a 
county,  inquired  of,  by  justices  iu 
surrounding  county,  84 

11  &  12  Vict.  c.  42,  s.  17.  Depo- 
sitions  of  persons  ill  admissible,        9 

11  &  12  Vict.  c.  42,  s.  18  Caution 
to  prisoner  before  statement  by  him, 

249 
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11  &  12  Vict.  c.  46,  s.  3.  Counts 
for  receiTing,  with  counts  for  stealing, 

87 

12  &  13  Vict.  c.  76,  s.  1.  Procur- 
ing defilement  of  young  women,    4 1 9 

INTERPRETATIONS  UPON 
THE  STATUTE  CONSTITUT- 
ING  THE  COURT  OF  CRIMI- 
NAL  APPEAL. 

The  word  "  conviction"  in  the  sta- 
tute means  conviction  upon  trials  289 

The  words  of  the  Sut.  11  &  12 
Vict.  c.  78,  s.  1,  "  Question  of  law 
which  may  arise  in  criminal  triah " 
include  a  question  upon  the  validity 
of  the  indictment  raised  after  verdict, 
and  in  arrest  of  judgment.  Reg»  v. 
Martin,  78 

Semble,  the  words  "anv  Ques- 
tions of  law  which  shall  nave 
Arisen  upon  the  trial,"  will  he  taken 
to  mean  any  questions  arising  from 
the  time  of  the  arraignment  to  the 
sentence,  81,  86,  155,  580  (see  647.) 

The  only  way  in  which  this  Court 
can  *'  avoid "  a  judgment  of  a  Court 
below  is  to  order  a  verdict  of  "  Not 
guilty"  to  he  entered,  291 

The  Recorder  of  a  borough  is  a 
"  Justice  of  the  Peace"  within  the 
meaning  of  the  statute,  and  has  power 
to  reserve  a  case. 

TENDER. 
See  Evidence,  U. 

THREATENING  LETTER. 

A  letter  containing  an  assertion 
that  mischief  will  happen,  which  the 
writer  will  not  prevent  unless  he  re- 
ceives a  sum  of  money,  is  a  theaten- 
ing  letter  within  the  statute  7  &  8 
Geo.  IV.  c.  29,  s.  8*    Reff.  v.  5imM, 

214 
VENUE. 

Uncertainty    at    to    the    county    in 
which  the  money  was  abstracted. 


1.  The  prisoner  and  his  master 
lived  at  Nottingham.  The  prisoner 
received  money  on  his  master's  ac- 
count at  Derby,  for  which  he  should 
have  accounted  to  his  master  in  the 
course  of  the  week.  He  did  not,  nor 
did  his  master  hear  of  him  till  two 
months  after,  when  they  met  in  Not- 
tingham. The  prisoner  then  said  he 
had  spent  the  money.  Held,  that 
there  was  evidence  from  which  the 
jury  might  find  that  the  prisoner  em- 
bezzled the  money  in  Nottingham. 
Rey.  V.  Murdoch,  604 

By  reference  from  one  Count  to 
another. 

2.  Words  in  one  count  referring  to 
another  count  include  so  much  only 
of  the  other  count  as  is  specially  re- 
ferred to;  and,  therefore,  where  a 
person  was  indicted  in  the  seventh 
count  in  an  indictment  for  receiving 
in  the  county  of  Somerset  one  wether 
sheep  C*  being  the  same  as  is  men' 
turned  in  the  fifth  count  of  this  in- 
dictment^^),  in  which  fifth  count  the 
said  wether  sheep  was  alleged  to  have 
been  stolen  in  the  county  of  Dorset ; 
the  fifth  count  is  not  so  incorporated 
with  the  seventh  as  to  show  jurisdic- 
tion to  try  in  the  county  of  Dorset. 

Nor  will  the  SUt.  1 1  &  12  Vict.  c. 
46  (which  provides  that  accessaries 
after  the  fact  may  be  tried  by  any 
court  having  jurisdiction  to  tiy  the 
principal  felon)  assist ;  the  seventh 
count,  neither  in  itself,  nor  by  refer- 
ence, averring  who  was  the  principal 
to  whom  the  prisoner  was  accessary. 
Reg,  V.  Martin,  78 

Where  money  obtained  by  false  Pre- 
tences,  and  forwarded  through  the 
post. 

3.  A.  obtained  money  by  false  pre- 
tences ;  it  was  forwarded  by  post  as 
requested  by  him.  Held,  tnat  he 
constituted  the  post-master,  where  the 
letter  was  posted,  his  agent  for  the 
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receipt  of  the  money,  and  was  there- 
fore properly  indicted  in  the  county 
in  which  such  post-office  was  situated. 
Rei;.  y.  Janes,  270 

Where  document /arged. 

3.  Upon  a  trial  for  forgery  at  com- 
mon law  a  verdict  of  **  Guilty  offorg- 
infff  but  there  is  no  evidence  of  its 
having  been  done  within  the  jurisdic- 
tion of  the  Court"  amounts  to  a  con- 
viction.    Reg.  V.  Smithies,  190 


WARRANT  ORDER  OR  RE- 

QUEST. 

See  Forgery,  1,  3. 

WARRANT  ORDER  AND  RE- 
QUEST. 

See  Forgery,  4. 

WARRANT  TO  LEVY. 

See  Church  Rates. 

WRIT  OF  ERROR. 
See  Error. 
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